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QUESTIONS PRESENTED

1. Whether the Federal Rules of Evidence and 28
U.S.C. § 2246 limit the admissibility of hearsay in a
habeas corpus case challenging indefinite imprison-
ment, potentially for life.

2. Whether a preponderance of the evidence stan-
dard, rather than a clear and convincing evidence
standard, is sufficient under the Due Process Clause
of the Constitution and 28 U.S.C. § 2241 to support a
ruling in favor of indefinite imprisonment, potential-
ly for life.



PARTIES TO THE PROCEEDING BELOW

The appellants in the proceeding below were Faw-
zi Khalid Abdullah Fahad Al-Odah and his next
friend, Khaled Al-Odabh.

The appellees in the proceeding below were the
United States of America and the respective succes-
sors of George W. Bush, Donald Rumsfeld, Richard
B. Myers, Rick Baccus and Terry Carrico in their
official capacities.
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In the Supreme Court of the United States

FAwzi KHALID ABDULLAH FAHAD AL-ODAH, ET AL.,
Petitioners,
V.

UNITED STATES OF AMERICA, ET AL.
Respondents.

ON PETITION FOR A WRIT OF CERTIORARI TO
THE UNITED STATES COURT OF APPEALS
FOR THE DISTRICT OF COLUMBIA CIRCUIT

PETITION FOR WRIT OF CERTIORARI

Petitioner Fawzi Khalid Abdullah Fahad Al-
Odah, along with his next friend, Khaled Al-Odah,
respectfully petitions for a writ of certiorari to review
the judgment of the United States Court of Appeals
for the District of Columbia Circuit.

OPINION BELOW

The unclassified version of the opinion of the Dis-
trict Court (Kollar-Kotelly, J.) denying Petitioner’s
habeas corpus petition is available at Al Odah v.
United States, 648 F. Supp. 2d 1 (D.D.C. 2009), and
1s reprinted at Appendix B (App. a21-a57). The un-
classified version of the opinion of the Court of Ap-
peals affirming the District Court’s decision is avail-
able at Al Odah v. United States, 611 F.3d 8 (D.C.
Cir. 2010), and is reprinted at Appendix A (App. al-



a20). The classified versions of both opinions are
maintained under the direction of the Court Security
Office and can be provided to the Court if required.

JURISDICTION

The judgment of the Court of Appeals was entered
on June 30, 2010. The jurisdiction of this Court is in-
voked under 28 U.S.C. § 1254(1).

APPLICABLE PROVISIONS

U.S. Const. amend. V; 28 U.S.C. §§ 2241 and 2246;
Fed. R. Evid. 802 and 1101(e). These provisions are
set forth in relevant part in Appendix F (App. a74-
a’v).

INTRODUCTION

In Boumediene v. Bush, this Court held that pris-
oners at Guantanamo, no less than any other person
imprisoned by the government, are entitled to invoke
the writ of habeas corpus to seek their liberty. As the
Court there noted, “Within the Constitution’s separa-
tion-of-powers structure, few exercises of judicial
power are as legitimate or as necessary as the re-
sponsibility to hear challenges to the authority of the
Executive to imprison a person.” 553 U.S. 723 , 797
(2008). Such judicial review, however, is only as
meaningful as the procedures that are adopted to ef-
fectuate the Great Writ. By ignoring the plain lan-
guage of the Federal Rules of Evidence, which are
applicable by their terms to habeas corpus proceed-
ings, and by applying a lower standard of proof than
has ever been approved by this Court for review of
prolonged detention, the District Court and the
Court of Appeals have effectively gutted this Court’s
holding in Boumediene that habeas corpus is a fun-



damental right to which detainees in Guantanamo
are entitled. This Court should not permit its deci-
sion to be undermined by the lower courts through
such procedural unfairness.

Specifically, both the District Court and the Court
of Appeals have disregarded the plain language of
the Federal Rules of Evidence enacted by Congress
and have allowed the indiscriminate admission of
hearsay, denying the detainees any meaningful op-
portunity to test the reliability of statements made
against them. The courts below have also applied a
burden of proof lower than any ever approved by this
Court in a case involving prolonged imprisonment,
allowing the government to justify indefinite deten-
tion by a mere preponderance of the evidence, rather
than by clear and convincing evidence. The result of
these procedures are habeas hearings that lack mea-
ningful, rigorous standards by which to admit evi-
dence and make ultimate factual determinations.
Such procedures advance neither the nation’s na-
tional security, nor the rule of law, nor the values
that habeas proceedings vindicate. Instead, these
avoidable defects further degrade and diminish any
remaining confidence in the ongoing system of inde-
finite military confinement.

While these procedural questions arise in the spe-
cific context of the Guantanamo cases, they will have
a broader and more longstanding impact. The Guan-
tanamo cases will establish the procedures for ha-
beas proceedings of all prisoners in connection with
the current armed conflict who are entitled to seek
relief under 28 U.S.C. § 2241, potentially including
even United States citizens detained within the
United States (see, e.g., Hamdi v. Rumsfeld, 542 U.S.
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507 (2004); Rumsfeld v. Padilla, 542 U.S. 426
(2004)). This Court therefore should grant review
and reverse the decision below to ensure that Bou-
mediene’s core principle — that no one may be impri-
soned without a fair hearing before an independent
judicial officer — is not rendered hollow by the flawed
procedures adopted by the lower courts.

STATEMENT OF THE CASE

Petitioner has been imprisoned as an alleged
enemy combatant at the U.S. Naval Base at Guanta-
namo for almost nine years. He and eleven other
Kuwaiti detainees filed their complaint in this case,
through their next friends, on May 1, 2002, making
this case the oldest pending case challenging indefi-
nite detention under the Authorization for Use of
Military Force, Pub. L. No. 107-40, 115 Stat. 224
(2001). Along with his father and next friend, Khaled
Al-Odah, Petitioner was the lead petitioner in Al
Odah v. United States, No. 03-343, decided sub nom.,
Rasul v. Bush, 542 U.S. 466 (2004), in which this
Court held that the District Court had jurisdiction
under 28 U.S.C. § 2241 over habeas corpus cases
brought by detainees held at Guantanamo, and that
those detainees, “no less than American citizens,”
have the right to challenge the legality of their de-
tention in the U.S. courts through habeas actions.
542 U.S. at 481. In Rasul, this Court remanded the
cases for consideration by the District Court, but did
not address what procedures the district court would
apply in deciding this and other habeas corpus cases.
“Whether and what further proceedings may become
necessary after respondents make their response to
the merits of petitioners’ claims are matters that we
need not address now.” Id. at 485.
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On remand in the District Court, the government
moved to dismiss, claiming that prisoners in Guan-
tanamo lacked any rights that the District Court
could enforce. The District Court denied the govern-
ment’s motion in relevant part but granted the gov-
ernment leave to file an interlocutory appeal. See In
re Guantanamo Detainee Cases, 355 F. Supp. 2d 443,
481 (D.D.C. 2005). While the interlocutory appeal
was pending, Congress enacted the Military Com-
missions Act of 2006, Pub. L. No. 109-366, 120 Stat.
2600, which purported to strip the federal courts of
habeas corpus jurisdiction in cases filed by alleged
enemy combatants. The Court of Appeals then ruled
that the Military Commissions Act did not violate
the Suspension Clause of the Constitution and or-
dered the habeas cases dismissed for lack of jurisdic-
tion. Al Odah v. United States, No. 05-5063, decided
sub nom., Boumediene v. Bush, 476 F.3d 981 (2007).

Petitioner was the lead petitioner in Al Odah v.
United States, No. 06-1196, decided sub nom., Bou-
mediene v. Bush, 553 U.S. 723 (2008), in which this
Court reversed the Court of Appeals and held that
the jurisdiction-stripping provision of the Military
Commissions Act was invalid under the Suspension
Clause. This Court again remanded the detainees’
cases for consideration by the District Court, but
again did not address what procedures the District
Court would apply in deciding the cases, leaving it to
the District Court to decide evidentiary and other
procedural issues “in the first instance.” Boumediene,
553 U.S. at 733. This Court suggested that the gov-
ernment would bear the burden of establishing the
facts justifying confinement, but left for another day
the question of what that burden should be. “The ex-
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tent of the showing required of the Government in
these cases is a matter to be determined. We need
not explore it further at this stage.” Id. at 787.

Upon remand, the District Court consolidated Pe-
titioner’s case with the habeas cases of most other
Guantanamo detainees before Senior Judge Thomas
F. Hogan for the purpose of coordinating the cases
and setting hearing procedures (subject to modifica-
tion by the individual trial judges). The parties joint-
ly briefed their positions on the principal disputed
procedural issues including, most importantly, the
standard for admissibility of hearsay evidence and
the burden of proof to be applied. Petitioner and oth-
er habeas petitioners argued that admissibility of
hearsay is governed by the Federal Rules of Evidence
and 28 U.S.C. § 2246, and that the government
should bear the burden of proof by clear and convinc-
ing evidence. The government argued that all hear-
say is admissible without regard to the Federal Rules
of Evidence and the habeas statute, and without re-
gard to whether it was reliable or necessary. The
government further argued that it should bear the
burden only of submitting “credible evidence” in its
factual returns, and that the burden should then
shift to the habeas petitioners to rebut the govern-
ment’s evidence with “more persuasive evidence.”

The District Court issued its Case Management
Order, provisionally ruling that hearsay would be
admissible without regard to the Federal Rules of
Evidence or the habeas statute so long as the party
offering the hearsay could show that it was reliable
and that offering non-hearsay evidence would pose
an undue burden or would interfere with protection
of national security. The District Court further ruled
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that the government would bear the burden of proof,
but only by a preponderance of the evidence.!

Following the issuance of the Case Management
Order, Petitioner’s case was returned to Judge Col-
leen Kollar-Kotelly for hearing on the merits. The
government did not call a single witness at the hear-
ing, nor did it offer any testimony by affidavit relat-
ing directly to Petitioner. The only evidence offered
by the government at the hearing consisted of 162
documentary exhibits, largely consisting of unsworn
interrogation reports of subjects about whom little or
nothing is known, most of which were taken years
after the fact under undisclosed circumstances by
unknown interrogators whom the government did
not make available for cross-examination or to an-
swer interrogatories. Petitioner objected to most of
the government’s exhibits on hearsay grounds, and
on the ground that the government did not even at-
tempt to make the showing specified by the Case
Management Order that the hearsay was reliable
and that offering non-hearsay evidence would pose
an undue burden or would interfere with protection
of national security.

The District Court admitted all of the govern-
ment’s exhibits into evidence, including those that
did not fit within any exception to the rule against
hearsay, and in spite of the lack of any evidence that
the hearsay evidence was either reliable or neces-
sary. See App. a25-a25 and a6l. For example, the

1 The Case Management Order was later amended in cer-
tain respects not pertinent to Petitioner’s appeal. A copy of the
Case Management Order is attached as Appendix E.



District Court relied on unevaluated raw intelligence
reports of interrogations of other detainees to sup-
port its conclusions that Petitioner followed a route
to Afghanistan traveled by others who allegedly went
there for the purposes of jihad (App. a36-a38), that
he was captured with another individual with al-
leged ties to al-Qaeda (App. a44), and that he at-
tended the al-Farouq training camp (App. a51-a55).
On August 24, 2009, the District Court issued its
judgment applying a preponderance of the evidence
standard and denying Petitioner’s habeas corpus pe-
tition. The District Court made clear in its opinion
that it considered all hearsay, regardless of its ad-
missibility under the Federal Rules of Evidence and
the habeas statute, and without any reference to the
hearsay standard articulated in the Case Manage-
ment Order. See App. a25-a26.

Petitioner appealed to the Court of Appeals on the
grounds, among others, that the District Court erred
by admitting hearsay evidence and by applying a
preponderance of the evidence standard of proof. Ju-
risdiction was proper in the Court of Appeals pur-
suant to 28 U.S.C. § 1291. While Petitioner’s appeal
was pending, a panel of the Court of Appeals decided
Al-Bihani v. Obama, 590 F.3d 866, rehearing denied,
_ F.3d __ (D.C. Cir. 2010), a case involving another
Guantanamo detainee. Without even addressing the
plain language of Fed. R. Evid. 1101(e), which ap-
plies the Federal Rules of Evidence to habeas corpus
cases, the panel held in Al-Bihani that hearsay “is
always admissible,” and that the district court’s only
evidentiary task is to assess the amount of probative
weight to ascribe to hearsay evidence. 590 F.3d at
879. The panel in Al-Bihani also addressed the stan-
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dard of proof. Noting first that this Court had not
answered the question in Boumediene, the panel
held, “[a]bsent more specific and relevant guidance,”
that the preponderance of the evidence standard was
adequate. Id. at 878. The Court of Appeals subse-
quently ruled the same way in Awad v. Obama, 608
F.3d 1, rehearing denied, __ F.3d __ (D.C. Cir. 2010),
citing Al-Bihani.

Applying what it determined to be binding
precedent in Al-Bihani and Awad concerning the
admissibility of hearsay and the standard of proof,
the Court of Appeals affirmed the District Court’s
decision denying Petitioner’s request for a writ of ha-
beas corpus. See App. al0-a13.

REASONS FOR GRANTING THE WRIT

This case presents the two most significant pro-
cedural questions the courts below have addressed in
attempting to implement this Court’s decision in
Boumediene that the detainees are entitled to mea-
ningful habeas corpus hearings: whether the plain
requirements of the Federal Rules of Evidence apply
to habeas corpus proceedings, and what is the appro-
priate standard of proof. These questions are funda-
mentally important to the fairness and accuracy of
future habeas reviews of the detentions of the many
detainees who are now held or will in the future be
held in Guantanamo or elsewhere within the terri-
torial jurisdiction of the United States under the Au-
thorization for Use of Military Force. The Court of
Appeals has decided these questions, but its deci-
sions contravene the plain language of the Federal
Rules of Evidence, the habeas statute, and prior de-
cisions of this Court. The procedures adopted by the
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Court of Appeals contravene the purpose of Boume-
diene.

Indeed, by allowing wholesale reliance on hear-
say without regard to the standards of admissibility
established by the Federal Rules of Evidence, and by
applying a standard of proof ill-suited for deciding
whether a person should spend potentially the rest of
his or her life in prison, the decision of the Court of
Appeals departs from centuries of accumulated expe-
rience under the Constitution and the rule of law. It
1s no more in the interests of the United States than
of present and future detainees for the law relating
to indefinite, preventive detention to be built on such
a shaky foundation.

Now that the lower courts have determined “in
the first instance” the procedures to govern the ha-
beas hearings mandated by Boumediene, this Court
should decide, on the full record of this case, whether
and to what extent the courts are free to ignore the
Federal Rules of Evidence and whether a preponder-
ance of the evidence is sufficient to support potential
life imprisonment. Certiorari is appropriate under S.
Ct. R. 10(c) because the Court of Appeals has decided
important questions of federal law involving the
proper balance between national security interests
and fundamental liberty interests that have not
been, but should be, settled by this Court, and be-
cause it has decided these important questions in a
way that is contrary to the Federal Rules of Ewvi-
dence, 28 U.S.C. §§ 2241 and 2246, and relevant de-
cisions of this Court.
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I. The Court of Appeals Undermined the Right
Upheld in Boumediene by Ignoring the Plain
Language of the Federal Rules of Evidence.

The Federal Rules of Evidence apply in habeas
corpus cases under 28 U.S.C. § 2241 “to the extent
that matters of evidence are not provided for in the
statutes which govern procedure therein or in other
rules prescribed by the Supreme Court pursuant to
statutory authority . . ..” Fed. R. Evid. 1101(e).2 As
explained in the Notes of the Advisory Committee on
Rules,

The rule does not exempt habeas corpus
proceedings. The Supreme Court held in
Walker v. Johnston, 312 U.S. 275, 61 S. Ct.
574, 85 L. Ed. 830 (1941), that the practice
of disposing of matters of fact on affidavit,
which prevailed in some circuits, did not
“satisfy the command of the statute that
the judge shall proceed ‘to determine the
facts of the case, by hearing the testimony
and arguments.” This view accords with
the emphasis in Townsend v. Sain, 372
U.S. 293, 83 S. Ct. 745, 9 L. Ed. 2d 770
(1963), upon trial-type proceedings, Id. 311,
83 S. Ct. 745, with demeanor evidence as a

2 In the absence of § 7 of the Military Commaissions Act of
2006, which this Court struck down in Boumediene, the habeas
statute that applies to Petitioner’s case is 28 U.S.C. § 2241. See
Boumediene, 553 U.S. at 777; see also Kiyemba v. Obama, 561
F.3d 509, 512 (D.C. Cir. 2009), cert. denied, 130 S. Ct. 1880
(2010) (“[Boumediene] necessarily restored the status quo ante,
in which detainees at Guantanamo had the right to petition for
habeas under [28 U.S.C.] § 2241.”).
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significant factor, Id. 322, 83 S. Ct. 745, in
applications by state prisoners aggrieved
by unconstitutional detentions. Hence sub-
division (e) applies the rules to habeas cor-
pus proceedings to the extent not inconsis-
tent with the statute.

Accordingly, the District Court should have applied
the Federal Rules of Evidence in Petitioner’s case,
except as otherwise established by statute or appli-
cable rule. The habeas statute provides a limited ex-
ception to the hearsay rule by allowing admission of
affidavits in the court’s discretion, but that exception
triggers the opposing party’s “right to propound writ-
ten interrogatories to the affiants, or to file answer-
ing affidavits.” 28 U.S.C. § 2246. Otherwise, hearsay
is excluded under Fed. R. Evid. 802 unless it falls
within an exception set forth in Fed. R. Evid. 803
through 807. The Court of Appeals, on the other
hand, allowed the unrestricted admissibility of hear-
say. “[T]he fact that the district court generally re-
lied on items of evidence that contained hearsay is of
no consequence.” App. al2 (quoting Awad, 608 F.3d
at 7). The court relied upon its precedent in Al-
Bihani, which held “the question a habeas court
must ask when presented with hearsay is not wheth-
er it is admissible - it is always admissible - but what
probative weight to ascribe to whatever indicia of re-
Liability it exhibits.” Al-Bihani, 590 F.3d at 879 (em-
phasis added). This holding contradicts the plain
language of the Federal Rules of Evidence.

Within constitutional limits, there is no doubt
that Congress could change the procedures and rules
of evidence applicable to habeas corpus cases. This
Court also has the authority to change the procedur-
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al rules and rules of evidence pursuant to the Rules
Enabling Act, 28 U.S.C. § 2072, et seq. But unless
and until the habeas statute and the Federal Rules
of Evidence are changed, there is no need for this
Court to address the constitutional limits. Similar to
the situation presented in Walker v. Johnston, 312
U.S. 275, 285 (1941),

It is not a question what the ancient practice
was at common law or what the practice was
prior to 1867 when the statute from which [the
habeas statute] is derived was adopted by Con-
gress. The question is what the statute requires.

In this case, as in all habeas corpus cases under 28
U.S.C. § 2241, the Federal Rules of Evidence, as
adopted by statute, require exclusion of hearsay un-
less it falls within a hearsay exception set forth in
Fed. R. Evid. 803 through 807, or as provided by sta-
tute. Neither the Court of Appeals nor the District
Court was free to disregard those statutory require-
ments.

In deciding that hearsay is “always” admissible in
habeas corpus cases, the Court of Appeals relied on
language in this Court’s plurality opinion in Hamdi,
stating that hearsay “may need to be accepted as the
most reliable available evidence . . ..” Al-Bihani, 590
F.3d at 879 (quoting Hamdi v. Rumsfeld, 542 U.S.
507, 533-34 (2004)). But the Hamdi plurality’s un-
controversial statement does not support the conclu-
sion that there is no restriction on hearsay at all, or
that hearsay may be accepted in a manner contrary
to rules established by Congress and this Court.
There is no indication that the Hamdi plurality in-
tended to modify or repeal Fed. R. Evid. 1101(e),
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which specifically applies the rules of evidence to ha-
beas corpus cases.3 As this Court has held, its deci-
sions must not be interpreted to modify procedural
rules in the absence of the procedures required by
the Rules Enabling Act:

The procedure Congress ordered for such
changes [to procedural rules], however, is
not expansion by court decision, but by
rulemaking under [28 U.S.C.] § 2072. Our
rulemaking authority is constrained by §§
2073 and 2074 . . ..

Swint v. Chambers County Comm’'n, 514 U.S. 35, 48
(1995). The Court of Appeals should have applied
similar restraint before casting aside the Federal
Rules of Evidence and the habeas statute.

Rather, the plurality opinion in Hamdi must be
read consistently with Fed. R. Evid. 802, which pro-
hibits the admission of hearsay unless it falls within
a recognized exception. The District Court had ample
discretion to admit hearsay under one of the many
exceptions to the hearsay rule, or in an affidavit fol-
lowing the procedures set forth in 28 U.S.C. § 2246.
For example, capture reports and other records made
contemporaneously with the prisoner’s capture
would typically be admissible either as records of

3 Indeed, the only hearsay evidence mentioned by the
plurality in Hamdi is affidavit evidence, which, as noted earlier,
is expressly permitted by the habeas statute, 28 U.S.C. § 2246.
Hamdi, 542 U.S. at 538 (“As we have discussed, a habeas court
in a case such as this may accept affidavit evidence . . . so long
as it also permits the alleged combatant to present his own fac-
tual case to rebut the Government’s return.”).
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regularly conducted activity under Fed. R. Ewvid.
803(6) or as public records under Fed. R. Ewvid.
803(8). See Hamdi, 542 U.S. at 534. The U.S. Army’s
own regulations require such records to be kept on
standard Department of Defense forms both with the
capturing unit and with the prisoner upon transfer.
See Army Regulation 190-8, § 2-1(a)(1) (June 1,
1992). Although these records could be the best evi-
dence of the cause of confinement, they were not pre-
sented in Petitioner’s case. Government officials with
relevant knowledge could testify through affidavits
under 28 U.S.C. § 2246 without ever coming to court,
provided that the Petitioner is given an opportunity
to propound interrogatories or obtain an answering
affidavit as set forth in the statute. Even statements
by former detainees or other witnesses might be ad-
missible under certain circumstances as statements
against interest under Fed. R. Evid. 804(b)(3) if the
government shows that the declarant is unavailable
and that he truly would have perceived that his
statements were so much against his interests that a
reasonable person in his position would not have
made them unless they were true. And if no other
hearsay exception applies, the District Court would
always have the discretion to admit hearsay under
the residual exception in Fed. R. Evid. 807 in appro-
priate circumstances if the hearsay has circumstan-
tial guarantees of trustworthiness and is more prob-
ative than any other evidence that the proponent can
procure through reasonable efforts. The District
Court thus had ample discretion to consider many
forms of hearsay pursuant to the Federal Rules of
Evidence. The Court of Appeals erred, however, in
concluding that the District Court had discretion to
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consider inadmissible hearsay without regard to the
Federal Rules of Evidence.

Either Congress or this Court could change the
Federal Rules of Evidence to accommodate the par-
ticular circumstances of a class of habeas cases such
as Petitioner’s. There are strong policy reasons, how-
ever, why the Federal Rules of Evidence should not
be changed to allow unrestricted use of hearsay evi-
dence in cases of this sort. The raw, untested inter-
rogation reports of fellow prisoners of unknown cre-
dibility, with unknown motivations, made under un-
certain circumstances years after the fact have been
demonstrated time and again to be too unreliable to
base judicial decisions upon them. But this Court
need not address the policy considerations in Peti-
tioner’s case. The rule is unambiguous. The Court of
Appeals erred in ruling that hearsay is “always” ad-
missible as evidence in a habeas case.

II. The Court of Appeals Undermined the Right
Upheld in Boumediene by Approving a Pre-
ponderance of the Evidence Standard to
Uphold Indefinite Detention.

The Court of Appeals erred by approving the ap-
plication of a preponderance of the evidence standard
to Petitioner’s case. This minimal standard is partic-
ularly inappropriate in a situation where Petitioner
was detained without access to any factfinding court
for more than seven years before his case was heard,
and where the evidence presented was stale and al-
most entirely flimsy and untestable hearsay. With
essentially no judicial gatekeeping on the quality of
evidence, there must be some heightened standard
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for the quantum of evidence to justify indefinite im-
prisonment.

In fact, no decision by this Court has ever ap-
proved anything less than proof by clear and convinc-
ing evidence in a case involving prolonged detention.
The preponderance of the evidence standard requires
nothing more than that the factfinder believe “that
the existence of a fact is more probable than its non-
existence.” Concrete Pipe & Prods. of Cal., Inc. v.
Constr. Laborers Pension Trust for S. Cal., 508 U.S.
602, 622 (1993) (internal citation and quotations
omitted). This standard is used principally in suits
involving “a monetary dispute between private par-
ties,” where it is appropriate for the litigants to
“share the risk of error in roughly equal fashion.”
Addington v. Texas, 441 U.S. 418, 423 (1979). In such
cases, it is “no more serious in general for there to be
an erroneous verdict in the defendant’s favor than for
there to be an erroneous verdict in the plaintiff’s fa-
vor.” In re Winship, 397 U.S. 358, 371 (1970). How-
ever, when “[t]he interests at stake in those cases are
deemed to be more substantial than mere loss of
money,” then it is appropriate to “reduce the risk to
the defendant of having his reputation tarnished er-
roneously by increasing the plaintiff's burden of
proof.” Addington, 441 U.S. at 424. This Court has
held, for example, that in spite of society’s undoubted
interest in detaining an individual who poses a dan-
ger to himself or others as a result of a mental dis-
order, “the individual’s interest in the outcome of a
civil commitment proceeding is of such weight and
gravity that due process requires the state to justify
confinement by proof more substantial than a mere
preponderance of the evidence.” Id. at 427. See also
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Woodby v. INS, 385 U.S. 276, 286 (1966) (holding
that alien deportation orders must be supported by
“clear, unequivocal and convincing evidence”).4

Similarly, society has an undoubted interest in
detaining members of enemy armed forces for the
duration of the hostilities. But when the individual’s
membership in the enemy armed force is doubtful —
where, as here, the individual is not wearing the uni-
form of an enemy armed force and is not captured on
or near a battlefield — the liberty interest involved is
too weighty to run the risk of falsely imprisoning a
person based on a mere preponderance standard.
Even in the civil context, this Court has upheld sub-
stantial deprivations of liberty only when justified by
clear and convincing evidence. See Woodby, 385 U.S.
at 286 (deportation); Kansas v. Hendricks, 521 U.S.
346, 352 (1997) (civil commitment of sex offenders);
Foucha v. Louisiana, 504 U.S. 71, 81 (1992) (civil
commitment of criminal defendant found not guilty
by reason of insanity); United States v. Salerno, 481
U.S. 739, 750 (1987) (pre-trial detention based on
dangerousness).

In Al-Bihani, the Court of Appeals cited to In re
Yamashita, 327 U.S. 1, 8 (1946), for the proposition
that “traditional habeas review did not entail review

4 The question is not simply whether a clear and convinc-
ing evidence standard is itself constitutionally compelled. Given
that some process necessarily is due to make Petitioner’s right
to habeas meaningful, the appropriate burden of proof “is the
kind of question which has traditionally been left to the judi-
ciary to resolve.” Woodby, 385 U.S. at 284. And, as noted above,
this Court has never upheld prolonged imprisonment based on
a standard of proof lower than clear and convincing evidence.
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of factual findings, particularly in the military con-
text,” and to 28 U.S.C. § 2254(e)(1) for the proposi-
tion that “the burden in some domestic circums-
tances has been placed on the petitioner to prove his
case under a clear and convincing standard.” Al-
Bihani, 590 F.3d at 878. Both of the circumstances
cited by the Court of Appeals involve habeas review
of a prior judgment of another tribunal before which
the government bore the burden of proof beyond a
reasonable doubt. Neither has any application to Pe-
titioner’s case, where habeas review was his first and
only opportunity to challenge his imprisonment be-
fore any court.

As Judge Green in the District Court observed in
an earlier stage of this case:

Short of the death penalty, life imprison-
ment is the ultimate deprivation of liberty,
and the uncertainty of whether the war on
terror - and thus the period of incarceration
- will last a lifetime may be even worse
than if the detainee had been tried, con-
victed, and definitively sentenced to a fixed
term.

In re Guantanamo Detainee Cases, 355 F. Supp. 2d
443, 465-66 (D.D.C. 2005). The extent of deprivation
of liberty in Petitioner’s case - measured either in
terms of the length of the confinement or its inde-
terminate nature - equals or exceeds the impact of
any other non-criminal detention, and, as in other
cases of civil confinement, calls for a heightened bur-
den of proof.
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CONCLUSION

The lower courts have now addressed the proce-
dural issues that this Court left open as an initial
matter in Boumediene. The application of the Feder-
al Rules of Evidence in habeas corpus cases such as
Petitioner’s and the standard of proof required to jus-
tify indefinite detention are important questions of
federal law, decided wrongly by the Court of Appeals
in a way that undercuts rather than upholds the
right recognized in Boumediene. This Court should
grant this petition to make clear that habeas pro-
ceedings must be conducted in the manner required
by Congress in the Federal Rules of Evidence and the
habeas statute and to make clear that the Executive
may impose indefinite, potentially lifelong impri-
sonment only upon proof by clear and convincing
evidence.
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No. 09-5331

FAwz1 KHALID ABDULLAH FAHAD AL ODAH, ET AL.,
Appellants,

V.

UNITED STATES OF AMERICA, ET AL.,
Appellees.

Before: SENTELLE, Chief Judge, ROGERS and
GARLAND, Circuit Judges.

Opinion for the Court filed by Chief Judge SEN-
TELLE .

SENTELLE, Chief Judge: Fawzi Khalid Abdul-
lah Fahad al Odah, a detainee at Guantanamo Bay,
Cuba, and his next friend appeal from the district
court's denial of his petition for a writ of habeas cor-
pus. Appellants contend that the preponderance of
the evidence standard employed by the district court
is unconstitutional. That argument is foreclosed by
precedent. Appellants further contend that the dis-
trict court erred in admitting hearsay evidence.
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Again, controlling precedent is against them. Lastly,
they argue that the evidence is insufficient to show
that al Odah was "part of' al Qaeda and Taliban
forces. We hold that the evidence is sufficient to sup-
port the district court's finding. Accordingly, we af-
firm the district court's denial of al Odah's petition
for a writ of habeas corpus.

I. BACKGROUND

The legal framework that governs habeas peti-
tions from detainees held at Guantanamo Bay, Cuba
has been thoroughly explained in Al-Bihani v. Ob-
ama, 590 F.3d 866, 869 (D.C. Cir. 2010) and Awad v.
Obama, No.09-5351, __ F.3d __, 2010 U.S. App. LEX-
IS 11623, *5-*12 (D.C. Cir. June 2, 2010). As rele-
vant to this appeal, Boumediene v. Bush, 553 U.S.
723, 128 S. Ct. 2229, 171 L. Ed. 2d 41 (2008), held
that federal courts have jurisdiction over habeas pe-
titions from individuals detained at Guantanamo
Bay, Cuba. The Authorization for Use of Military
Force, Pub. L. No. 107-40, 115 Stat. 224 (2001)
("AUMEF"), provides:

That the President is authorized to use all ne-
cessary and appropriate force against those
nations, organizations, or persons he deter-
mines planned, authorized, committed, or
aided the terrorist attacks that occurred on
September 11, 2001, or harbored such organi-
zations or persons, in order to prevent any fu-
ture acts of international terrorism against the
United States by such nations, organizations
or persons.

This gives the United States government the au-
thority to detain a person who is found to have been
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"part of" al Qaeda or Taliban forces. See Awad, 2010
U.S. App. LEXIS 11623 at *26; Al-Bihani, 590 F.3d
at 871-72; see also Barhoumi v. Obama, No. 09-5383,
_ F.3d __,2010 U.S. App. LEXIS 12847, *18 (D.C.
Cir. June 11, 2010).

A. Factual Background

Fawzi Khalid Abdullah Fahad al Odah ("al
Odah") was born in Kuwait City, Kuwait in 1977. In
August of 2001, al Odah traveled to Afghanistan. Al
Odah, a teacher, contends that he went there to do
charity work and teach the Koran to the poor and
needy for two weeks before the start of his next
school year. The government contends that al Odah's
purpose in making the trip was to join the Taliban in
its fight against the Northern Alliance.

On August 13, 2001, al Odah paid cash for a one-
way ticket and flew from Kuwait to Dubai, United
Arab Emirates. The next day, he paid cash for a one-
way ticket and flew from Dubai to Karachi, Pakistan.
Al Odah stayed in Karachi for a day or two, and then
paid cash for a one-way ticket and flew from Karachi
to Quetta, Pakistan. Al Odah then traveled by car
from Quetta, Pakistan to Spin Buldak, Afghanistan.

In Spin Buldak, al Odah met with a man named
[TEXT REDACTED BY THE COURT]. [TEXT RE-
DACTED BY THE COURT] was an official with the
Taliban government. Al Odah claims that he met
with [TEXT REDACTED BY THE COURT] seeking
guidance on where he could teach the Koran. The
United States asserts that al Odah sought out a Ta-
liban official to find information on joining al Qaeda
and the Taliban. Al Odah contends that [TEXT RE-
DACTED BY THE COURT] took him around the
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countryside to teach at several schools in the area.
The government argues, and the district court found,
that this contention was not credible because al
Odah could not provide the names of any of the stu-
dents he taught, the names of any of the schools at
which he taught, or the names of any of his fellow
teachers.

After some period of time, [TEXT REDACTED BY
THE COURT] took al Odah to a Taliban-run camp
for a day. While at this camp, al Odah admits that he
engaged in target shooting with a Kalashnikov AK-
47 rifle. At some point (exactly when is unclear), al
Odah then traveled with [TEXT REDACTED BY
THE COURT] from Spin Buldak to Kandahar.

Al Odah was in Kandahar on the day of the Sep-
tember 11, 2001 terrorist attacks. After September
11, on [TEXT REDACTED BY THE COURT]'s rec-
ommendation, al Odah rented a car and drove from
Kandahar to Logar Province, Afghanistan. Al Odah
argues that he made this trip to try to stay safe and
get out of Afghanistan. The government points out
that if al Odah felt unsafe, he could have left Afgha-
nistan more quickly by retracing the route by which
he arrived.

While in Logar Province, al Odah sought out
[TEXT REDACTED BY THE COURT], a man rec-
ommended by [TEXT REDACTED BY THE COURT].
The evidence indicates that al Odah stayed in Logar
Province at [TEXT REDACTED BY THE COURT]'s
home, free of charge, for about a month. Al Odah left
his video camera, passport, and other documents
with [TEXT REDACTED BY THE COURT]. There is
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no evidence as to what al Odah did during this
month.

After his time in Logar Province, al Odah, at
[TEXT REDACTED BY THE COURT]'s suggestion,
traveled to Jalalabad, Afghanistan. In Jalalabad, al
Odah stayed with a man named [TEXT REDACTED
BY THE COURT]. There were a number of other
people staying in [TEXT REDACTED BY THE
COURT]'s house. Some of the men there carried
weapons. Al Odah stayed at [TEXT REDACTED BY
THE COURT]'s house for about ten days. At some
point during these ten days, [TEXT REDACTED BY
THE COURT] gave al Odah a Kalashnikov AK-47
rifle.

Al Odah then left Jalalabad and, on foot, headed
through the White Mountains in the Tora Bora re-
gion. He traveled with a group of about 150 men,
some of whom were armed. Al Odah carried his AK-
47 with him throughout this journey. The group with
which al Odah was traveling was attacked by US
and allied air strikes, but al Odah himself was never
injured.

When al Odah reached the Afghanistan-Pakistan
border, he was detained by Pakistani guards. The
exact date he was detained is disputed, but it was
sometime between mid-November and mid-December
2001. At the time of his capture, al Odah still had his
AK-47 with him. Al Odah was transferred to US cus-
tody, and has been detained at Guantanamo Bay,
Cuba since early 2002.

Since al Odah's initial detention, additional in-
criminating evidence has come to light. [TEXT RE-
DACTED BY THE COURT] Additionally, al Odah's
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name and phone number appeared on a document on
al Qaeda's official web site. [TEXT REDACTED BY
THE COURT] Lastly, al Odah's passport, which he
left with [TEXT REDACTED BY THE COURT] in
Logar Province, was later recovered from an al Qae-
da safehouse in Karachi, Pakistan. Also at this sa-
fehouse, an individual named [TEXT REDACTED
BY THE COURT] was captured.

B. Procedural Background

On May 1, 2002, al Odah, through his next friend,
Khaled al Odah, along with eleven other Guantana-
mo Bay detainees filed a petition for a writ of habeas
corpus in the United States District Court for the
District of Columbia. Since then, the habeas peti-
tions have been the subject of extended litigation in-
volving jurisdictional questions. See Rasul v. Bush,
215 F. Supp. 2d 55 (D.D.C. 2002); Al-Odah v. United
States, 321 F.3d 1134, 355 U.S. App. D.C. 189 (D.C.
Cir. 2003); Rasul v. Bush, 542 U.S. 466, 124 S. Ct.
2686, 159 L. Ed. 2d 548 (2004); In re Guantanamo
Detainee Cases, 355 F. Supp. 2d 443 (D.D.C. 2005);
Boumediene v. Bush, 476 F.3d 981, 375 U.S. App.
D.C. 48 (D.C. Cir. 2007); Boumediene v. Bush, 553
U.S. 723, 128 S. Ct. 2229, 171 L. Ed. 2d 41 (2008).
After Boumediene v. Bush established that the dis-
trict court had jurisdiction to hear al Odah's petition,
the court considered al Odah's petition on the merits.

After receiving the government's factual return
and the parties' various filings, the district court
held a three-day hearing. On August 24, 2009, the
district court denied al Odah's petition for a writ of
habeas corpus. Al Odah v. United States, 648 F.
Supp. 2d 1 (D.D.C. 2009).
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In Hamdi v. Rumsfeld, 542 U.S. 507, 533-34, 124
S. Ct. 2633, 159 L. Ed. 2d 578 (2004) (plurality op.),
the Supreme Court said:

[TThe exigencies of the circumstances may
demand that, aside from these core elements,
enemy-combatant proceedings may be tai-
lored to alleviate their uncommon potential
to burden the Executive at a time of ongoing
military conflict. Hearsay, for example, may
need to be accepted as the most reliable
available evidence from the Government in
such a proceeding.

Relying upon this language from the Supreme
Court, the district court stated that it would allow
the use of hearsay by both parties. 648 F. Supp. 2d at
4-5. The district judge reasoned "[t]he Court is fully
capable of considering whether a piece of evidence
(whether hearsay or not) is reliable . . . ." Id. at 5.
The court denied the government's motion to have its
evidence admitted with a presumption of accuracy
and authenticity. Id. at 5-6. The court then discussed
how intelligence documents can be unreliable. Id.
With regards to al Odah's motion to exclude certain
pieces of evidence, the court declined to do so, and
instead held that "the better approach is to make
such determinations after considering all of the evi-
dence in the record and hearing the parties' argu-
ments thereto . . . . Accordingly, the Court's consid-
eration of the evidence proffered by the parties shall
encompass 1nquiries into authenticity, reliability,
and relevance." Id. at 6.

The court held that the government had the bur-
den of demonstrating by a preponderance of the evi-
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dence that al Odah was lawfully detained. Id. at 8. It
further held that the President had the authority
under the AUMF to detain al Odah if the govern-
ment established according to that evidentiary stan-
dard that he was "part of" the Taliban, al Qaeda, or
associated enemy forces. Id. at 6-7.

In weighing the evidence, the court found that al
Odah had not offered any credible explanation for his
trip to Dubai en route to Afghanistan. Id. at 8-9. It
also found that al Odah's travels through Afghanis-
tan contradicted his other statements that his inten-
tion was only to teach in Afghanistan for two weeks.
Id. at 9. The court also found that al Odah's offered
reason for going to Afghanistan lacked credibility be-
cause although he claimed he taught at schools in
Afghanistan for two weeks, he was unable to provide
the names of the places where he taught, the names
of any of his fellow teachers, or the names of any of
his students. Id. at 9-10. The court discussed evi-
dence that the travel route used by al Odah was a
common travel route for those going to Afghanistan
to join the Taliban. Id. at 9-10. It found "that this
record supports a reasonable inference that Al Odah
may have also been traveling to Afghanistan to en-
gage in jihad, and not to teach the poor and needy for
two weeks." Id. at 10.

The district court also found that the reasons al
Odah offered for not leaving Afghanistan immediate-
ly after September 11 lacked credibility and were not
consistent with his other statements. Id. at 11-12.
The court found that al Odah's pattern of staying at
houses and his surrendering of his passport were
consistent with al Qaeda and Taliban operating pro-
cedures. Id. at 12. The court recounted the time line
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of al Odah's travels, and found that his capture oc-
curred on or around December 18, 2001, id. at 12-13,
a date that corresponds with the Battle of Tora Bora,
which occurred between approximately December 6
and 18, 2001.

The court noted that al Odah's statements failed
to account for one month of his time in Afghanistan.
Id. at 13. It stated that al Odah's explanation for
why he was traveling through the Tora Bora moun-
tains was not credible. Id. at 13-14. The district court
wrote that the "evidence reflects that Al Odah made
a conscious choice to ally himself with the Taliban
instead of extricating himself from the country." Id.
at 15. The court found, based on this evidence, that it
was "more likely than not that Al Odah became part
of the Taliban's forces." Id.

The court noted that there was other evidence
presented (eyewitness identification of al Odah and
[TEXT REDACTED BY THE COURT]), but that it
did not need to consider that evidence because it had
already found that the Government had presented
adequate factual information to meet its burden by a
preponderance of the evidence to show that al Odah
was "part of" al Qaeda and the Taliban. Id. at 15, n.
17.

The court also made an additional finding that
the camp that al Odah attended where he engaged in
the target shooting with the AK-47 was "more likely
than not Al Farouq," a terrorist training camp. Id. at
16. The court discussed similarities in geography and
operation between the camp al Odah attended and
the Al Farouq camp. Id. The court noted the fact that
there was a trainer at Al Farouq who went by the
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name [TEXT REDACTED BY THE COURT], which
was very similar to the name of the Taliban official
from whom al Odah followed directions for several
weeks. Id. at 16-17. It also noted similarities be-
tween the physical descriptions of the two. Id. at 17.
The court then concluded

that the Government has met its burden
based on the evidence in the record without
specifically identifying that the Taliban-run
camp attended by Al Odah was, in fact, Al
Farouq. Nevertheless, the Court also finds
that it is more likely than not that the camp
was Al Farouq, which also makes it more
likely than not, when combined with the oth-
er evidence in the record, that Al Odah be-
came a part of the forces of the Taliban and
al Qaeda.

Id. at 18. On September 8, 2009, al Odah filed a no-
tice of appeal.

IT. ANALYSIS

Al Odah challenges the procedure followed by the
district court in admitting evidence and the suffi-
ciency of the evidence to support its findings and
judgment. Because the procedural issues inform our
analysis of the sufficiency questions, we shall ad-
dress the procedural challenges first.

A. Procedural Challenges

Al Odah makes two procedural challenges. As we
noted above, the district court held both that the
government had to meet its burden by a preponder-
ance of the evidence and that it would admit hearsay
evidence subject to review for reliability. Al Odah ar-

al0



gues that the preponderance of the evidence stan-
dard is unconstitutional and that the district court
cannot admit hearsay evidence unless it complies
with the Federal Rules of Evidence. We review al
Odah's challenge to the evidentiary standard de novo
because it 1s a question of law. See Awad, 2010 U.S.
App. LEXIS 11623 at *23; Al-Bihani, 590 F.3d at
870. Our review of the district court's admission of
evidence, including its admission of hearsay evi-
dence, 1s for abuse of discretion. See United States v.
Bailey, 319 F.3d 514, 517, 355 U.S. App. D.C. 64
(D.C. Cir. 2003); Morrison v. Int'l Programs Consor-
tium, Inc., 2563 F.3d 5, 9, 346 U.S. App. D.C. 301
(D.C. Cir. 2001). We can dispatch both of these as-
signments of error in short order.

Al Odah argues that the government can deprive
a person of his liberty only if it meets its evidentiary
burden by clear and convincing evidence. But this
argument fails under binding precedent in this cir-
cuit. It 1s now well-settled law that a preponderance
of the evidence standard is constitutional in consi-
dering a habeas petition from an individual detained
pursuant to authority granted by the AUMEF. See
Awad, 2010 U.S. App. LEXIS 11623 at *25 ("A pre-
ponderance of the evidence standard satisfies consti-
tutional requirements in considering a habeas peti-
tion from a detainee held pursuant to the AUMF.");
Al-Bihani, 590 F.3d at 878 ("Our narrow charge is to
determine whether a preponderance standard is un-
constitutional. Absent more specific and relevant
guidance, we find no indication that it is."); see also
Barhoumi, 2010 U.S. App. LEXIS 12847 at *16 (hold-
ing that under circuit precedent "a preponderance of
the evidence standard is constitutional in evaluating
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a habeas petition from a detainee held at Guanta-
namo Bay, Cuba," and that the detainee's argument
that "the Government should have been required to
establish that [he] is lawfully detained under a stan-
dard of at least clear and convincing evidence" is "fo-
reclosed by circuit precedent") (internal quotation
marks omitted).

Al Odah's second procedural argument fares no
better. He argues that the Federal Rules of Evidence
and the habeas corpus statute, 28 U.S.C. § 2241 et
seq., restrict the situations in which a district court
may admit hearsay evidence in considering a petition
from a person detained pursuant to the AUMEF. The
law 1s against him. As we quoted above, the Supreme
Court in Hamdi stated that "[h]earsay . . . may need
to be accepted as the most reliable available evidence
from the Government" in this type of proceeding. 542
U.S. at 533-34. We applied the teachings of Hamdi in
Awad, in which we explicitly held that "[T]he fact
that the district court generally relied on items of
evidence that contained hearsay is of no conse-
quence. To show error in the court's reliance on hear-
say evidence, the habeas petitioner must establish
not that it is hearsay, but that it is unreliable hear-
say." 2010 U.S. App. LEXIS 11623 at *15; see also
Barhoumi, 2010 U.S. App. LEXIS 12847 at *15 (hold-
ing that under circuit precedent, "hearsay evidence is
admissible in this type of habeas proceeding if the
hearsay is reliable") (internal quotation marks omit-
ted); Al-Bihani, 590 F.3d at 879 ("[T]he question a
habeas court must ask when presented with hearsay
1s not whether it is admissible . . . but what probative
weight to ascribe to whatever indicia of reliability it
exhibits.").

al2



Whether a piece of evidence is hearsay is not at
issue in this appeal. Rather, we review the decision
of the district court as to whether the hearsay is reli-
able. The government offered reasons why its hear-
say evidence had indicia of reliability, and the court
considered the reliability of the evidence in deciding
the weight to give the hearsay evidence. For exam-
ple, in considering interrogation reports of a third
party concerning al Qaeda and Taliban travel routes
into Afghanistan, the court noted that this hearsay
was corroborated by "multiple other examples of in-
dividuals who used this route to travel to Afghanis-
tan for the purpose of jithad." 648 F. Supp. 2d at 10.
The court indicated that it was aware of the limita-
tions of this evidence when it concluded that
"[a]lthough far from conclusive, the Government's
evidence suggests that an individual using this tra-
vel route to reach Kandahar may have done so be-
cause it was a route used by some individuals seek-
ing to enter Afghanistan for the purpose of jithad." Id.
This is exactly the analysis of hearsay which we sub-
sequently approved in Al-Bihani and Awad. The dis-
trict court correctly applied the law, and therefore,
there was no abuse of its discretion.

Having thus rejected al Odah's two procedural
challenges, we proceed to his challenges to the suffi-
ciency of the evidence.

B. Sufficiency of the Evidence

Al Odah argues that the evidence submitted to
the district court was insufficient to establish that he
was "part of" al Qaeda and Taliban forces. Odah has
a heavy burden to meet to have this court reverse the
district court's factual findings that are the under-

al3



pinnings of its determination. As we have recently
stated in an appeal with an identical procedural con-
text:

We review a district court's factual findings
for clear error, regardless of whether the fac-
tual findings were based on live testimony
or, as in this case, documentary evidence. See
Anderson v. City of Bessemer, 470 U.S. 564,
572,105 S. Ct. 1504, 84 L. Ed. 2d 518 (1985).
"We further note that '[t]his standard applies
to the inferences drawn from findings of fact
as well as to the findings themselves." Quver-
by v. Nat'l Ass'n of Letter Carriers, 595 F.3d
1290, 1294 (D.C. Cir. 2010) (quoting Halbers-
tam v. Welch, 705 F.2d 472, 486, 227 U.S.
App. D.C. 167 (D.C. Cir. 1983) (alteration in
Overby). "A finding is 'clearly erroneous'
when although there is evidence to support
it, the reviewing court on the entire record is
left with the definite and firm conviction that
a mistake has been committed." Boca Inves-
terings Partnership v. U.S., 314 F.3d 625,
629-30, 354 U.S. App. D.C. 184 (D.C. Cir.
2003) (quoting United States v. United States
Gypsum Co., 333 U.S. 364, 395, 68 S. Ct. 525,
92 L. Ed. 746 (1948)). But "[i]f the district
court's account of the evidence is plausible in
light of the record viewed in its entirety, the
court of appeals may not reverse it . . . Where
there are two permissible views of the evi-
dence, the factfinder's choice between them
cannot be clearly erroneous." Quverby, 595
F.3d at 1294 (quoting City of Bessemer, 470
U.S. at 573-74) (omission in Querby).
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Awad, 2010 U.S. App. LEXIS 11623 at *12-*13.

Al Odah makes several challenges to individual
pieces of evidence. In considering these challenges to
the individual pieces of evidence, we must keep in
mind that the purpose of our inquiry is to determine
whether, overall, the district court's finding was sup-
ported by sufficient evidence. See Awad, 2010 U.S.
App. LEXIS 11623 at *13 ("We will begin with
Awad's challenges to the individual items of evi-
dence. In evaluating these challenges, we do not
weigh each piece of evidence in isolation, but consid-
er all of the evidence taken as a whole.").

Al Odah argues that the district court made sev-
eral errors in not adopting his understanding of the
facts and in drawing inferences unfavorable to him
from the undisputed evidence. Al Odah defends his
following instructions from [TEXT REDACTED BY
THE COURT]. He argues that while [TEXT RE-
DACTED BY THE COURT] was a Taliban official,
he was a civilian official and not part of the Taliban's
military. Al Odah argues that it was reasonable for
him, a foreigner in a strange country at a time of
war, to seek out and follow the advice of knowledge-
able locals. But this argument asks the court to ig-
nore all the other evidence in the case. What matters
1s not only the formal position [TEXT REDACTED
BY THE COURT] of in the Taliban government, but
what kind of instructions he gave that al Odah fol-
lowed. [TEXT REDACTED BY THE COURT] took al
Odah to a camp where he trained on a Kalashnikov
AK-47 rifle. [TEXT REDACTED BY THE COURT)]
gave al Odah instructions on where to go after the
September 11, 2001 attacks. Al Odah followed [TEXT
REDACTED BY THE COURT]'s instructions to go to
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a house. At this house, al Odah gave the person in
charge of this house his passport and major posses-
sions, which was standard al Qaeda and Taliban op-
erating procedures. [TEXT REDACTED BY THE
COURT] gave al Odah instructions on where to re-
ceive weapons training, where to go after the Sep-
tember 11 terrorist attacks, where he could stay for
free, and introduced him to people from whom he ac-
quired an AK-47. For several months, al Odah fol-
lowed instructions of a military nature from a mem-
ber of the Taliban. We uphold the district court's re-
jection of al Odah's attempt to put an innocuous gloss
over these undisputed facts.

Al Odah also argues that it was not nefarious for
him to carry a rifle while in Afghanistan. Al Odah
argues that rifles were common in Afghanistan, and
that he carried the AK-47 for self defense. Again, al
Odah is asking this court to examine this single piece
of evidence in isolation. Al Odah did not simply pos-
sess a weapon. Rather, the evidence shows that
[TEXT REDACTED BY THE COURT], a Taliban
official, took al Odah to a Taliban-run camp to train
on an AK-47 rifle. [TEXT REDACTED BY THE
COURT] then provided al Odah a recommendation to
find a person, who subsequently introduced him to
another person who gave al Odah the same type of
AK-47 rifle as that on which he trained. Al Odah
then carried this rifle for days during an armed
march through the Tora Bora mountains, a march
during which al Odah and his fellow travelers were
attacked by US and allied warplanes.

Al Odah argues that the district court was also in
error to fault him for not leaving Afghanistan imme-
diately after September 11, 2001, and that the dis-
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trict court failed to consider that he was stuck in a
foreign country trying to do the best he could in a
chaotic situation. But the district court considered
exactly that. It considered, and rejected, al Odah's
argument that he chose what he thought was the
quickest way to leave the country. It found that
when al Odah had a choice to head out of the country
or to stay, he consistently chose to remain in Afgha-
nistan following directions of a member of the Tali-
ban.

Al Odah further argues that there are benign rea-
sons why someone would not travel with his passport
while in Afghanistan. Perhaps there may be valid
reasons for such behavior, but the district court con-
sidered this fact in the context of all the evidence in
the case and found it to be incriminating. It was not
clear error for the district court to do so.

We have considered, and rejected, al Odah's chal-
lenges to the individual pieces of evidence. The only
remaining question is whether all the evidence be-
fore the district court was sufficient to support its
finding that al Odah was "part of" the Taliban and al
Qaeda forces. To simply recite the evidence and the
inferences the district court drew therefrom is to an-
swer the question in the affirmative regardless of the
standard of review we use. See Awad, 2010 U.S. App.
LEXIS 11623 at *23 ("Determining whether Awad is
'part of' al Qaeda is a mixed question of law and fact.
Whether our review of the district court's finding on
this question is de novo or for clear error does not
matter in this case because the evidence is so
strong.").
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Al Odah traveled to Afghanistan on a series of
one-way plane tickets purchased with cash in a
manner consistent with travel patterns of those
going to Afghanistan to join the Taliban and al Qae-
da. Once in Afghanistan, al Odah sought out a Tali-
ban official. This Taliban official led al Odah for a
month doing we know not what, but culminated in
the Taliban official taking al Odah to a Taliban-run
camp to train on an AK-47 rifle. After the September
11, 2001, terrorist attacks, [TEXT REDACTED BY
THE COURT] told al Odah where he should go and
who he should seek out to help him. Al Odah did
what [TEXT REDACTED BY THE COURT] recom-
mended to him. He gave up his passport and other
possessions, and obtained an AK-47 rifle, as he
stayed with several individuals over several months.
He then went on a march through the Tora Bora re-
gion for ten days with 150 men, some of whom, in-
cluding al Odah, were armed. This march was at-
tacked by US and allied warplanes.

Al Odah attempts to rebut the government's case
only by presenting a gloss of innocent activity over
several of the undisputed facts. The district court
considered all the evidence, rejected al Odah's expla-
nation of the evidence, and held that al Odah was
"part of" al Qaeda and Taliban forces. There was no
error in this finding, under either a de novo or clear
error standard of review.

The district court had before it further evidence
that supported the correctness of its conclusion. The
district court did not need to rely upon this further
evidence because of the weight of the other evidence,
but it mentioned the existence of the evidence, and
we note it to emphasize that it is further support for
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the district court's finding. [TEXT REDACTED BY
THE COURT] His passport, which he had surren-
dered to [TEXT REDACTED BY THE COURT], was
discovered in an al Qaeda safehouse. Two other indi-
viduals have identified al Odah as a Taliban and al
Qaeda member. All this evidence is above and
beyond what is necessary for us to affirm the district
court's conclusion that al Odah was "part of" al Qae-
da and Taliban forces.

The district court's alternative basis for finding
that al Odah was "part of' al Qaeda and Taliban
forces was that he trained at the Al Farouq training
camp. Al Odah raises several challenges to the fac-
tual findings underlying this conclusion by the dis-
trict court. But as we have upheld the district court's
finding that al Odah was "part of" al Qaeda and the
Taliban by his activities in Afghanistan separate
from the allegations that the camp he attended was
Al Farouq, we do not need to consider this issue.
Once the government has established by a prepon-
derance of the evidence that al Odah was "part of" al
Qaeda and Taliban forces, the requirements of the
AUMF are satisfied and the government has authori-
ty to detain al Odah.

ITI. CONCLUSION

The law of this circuit is that a preponderance of
the evidence standard is constitutional in consider-
ing a habeas petition from an alien detained pur-
suant to authority granted by the AUMF. Awad,
2010 U.S. App. LEXIS 11623 at *25. Decisions of this
court and of the Supreme Court have established
that in this type of habeas proceeding, hearsay evi-
dence is admissible if it is reliable. In our review of
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the record, we see strong support for the district
court's finding that al Odah was "part of" al Qaeda
and Taliban forces in the fall of 2001. Accordingly,
we affirm the district court's denial of al Odah's peti-
tion for a writ of habeas corpus.

So ordered.
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APPENDIX B

UNITED STATES DISTRICT COURT FOR
THE DISTRICT OF COLUMBIA

Decided Aug. 24, 2009 Filed Aug. 31, 2009

Civil Action No. 02-828 (CKK)

FAwz1 KHALID ABDULLAH FAHAD AL ODAH, ET AL.,
Petitioners,
V.

UNITED STATES, ET AL.,
Respondents.

CLASSIFIED MEMORANDUM OPINION

Petitioner Fawzi Khalid Abdullah Fahad Al Odah
("Al Odah") has been detained by the United States
Government at the Guantanamo Bay Naval Base in
Cuba since 2002. He admits that he traveled to Afg-
hanistan in August 2001 and requested to meet with
a Taliban official upon his arrival; that this same Ta-
liban official brought him to a Taliban-operated
camp near Kandahar, Afghanistan; that he took one
day of training with an AK-47 rifle at this camp; that
the Taliban official sent him to stay with an asso-
ciate in Logar, Afghanistan, after September 11,
2001; that he surrendered his passport and other
possessions to this individual; that he met with indi-
viduals who were armed and appeared to be fighters;
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that he accepted an AK-47 from these individuals;
and that he traveled with his AK-47 into the Tora
Bora mountains, remained in the Tora Bora moun-
tains during the Battle of Tora Bora, and was cap-
tured shortly thereafter by border guards while still
carrying his AK-47. Based on these admissions and
other evidence in the record, most of which is undis-
puted, the Government asserts that it has the au-
thority to detain Al Odah pursuant to the Authoriza-
tion for the Use of Military Force, Pub. L. No. 107-40,
§ 2(a), 115 Stat. 224, 224 (2001) ("TAUMEF"), which au-
thorizes the use of force against certain terrorist na-
tions, organizations, and persons. Al Odah believes
he is unlawfully detained and has filed a petition for
a writ of habeas corpus.

This civil proceeding requires the Court to deter-
mine whether or not Al Odah's detention is lawful. In
connection with this inquiry, the Court has consi-
dered the factual evidence in the record, the exten-
sive legal briefing submitted by the parties, and the
arguments presented during a three-day Merits
Hearing held on August 11-13, 2009.1 The parties did

1 The Court notes several developments pertaining to the fac-
tual record since the completion of the Merits Hearing in this
case. First, the Government withdrew Exhibit 157D and sub-
mitted in its place a version that redacted a small amount of
information that is not relevant to this case. See Gov't's Notice
at 1 (Aug. 17, 2009). Second, the Court denied a motion filed by
Al Odah to supplement the record with an opinion issued in Al
Adahi v. Ohama, because decisions by other judges of this Court
are not evidence and the proper method for notifying the Court
of new legal authority is through a Notice. See Min. Order
dated Aug. 20, 2009. Third, the Court granted an unopposed
motion by the Government to supplement the record with evi-

(footnote cont’d)
a22
UNCLASSIFIED//FOR PUBLIC RELEASE



not present any live testimony at the Merits Hear-
ing, but Al Odah did listen telephonically to the un-
classified opening statements by his counsel and the
Government's counsel. Based on the foregoing, the
Court finds that the Government has met its burden
to show by a preponderance of the evidence that Al
Odah became part of Taliban and al Qaeda forces.
Accordingly, the Court shall DENY Al Odah's peti-
tion for habeas corpus.

I. BACKGROUND
A. Procedural History

Al Odah filed his petition for habeas corpus on
May 1, 2002, making this case the oldest of the pend-
ing Guantanamo Bay habeas cases. After several
years of litigation, this case was stayed pending reso-
lution of whether the Court had jurisdiction to hear
Al Odah's petition. On June 12, 2008, the United
States Supreme Court issued its decision in Boume-
diene v. Bush, clarifying that this Court had jurisdic-
tion to consider the petition and advising this and
the other judges in this District that "[t]he detainees
are entitled to [] prompt habeas corpus hearing[s]."
553 U.S. _, 128 S. Ct. 2229, 2275, 171 L. Ed. 2d 41
(2008).

Following the Boumediene decision, this and most
of the other judges in this District agreed to consoli-
date their Guantanamo Bay habeas cases before
former Chief Judge Thomas F. Hogan for issuance of

dence associated with Al Odah's passport, which the Govern-
ment submitted in response to a question the Court had asked
during the Merits Hearing. See Min. Order dated Aug. 21, 2009.
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an initial case management order that would expedi-
tiously move these cases toward resolution. Judge
Hogan issued a Case Management Order on Novem-
ber 6, 2008, which he amended on December 16,
2008, and which the Court adopted in this case on
December 22, 2008. The Court has relied on the
Amended Case Management Order as the backdrop
for its subsequent Scheduling Orders in this case.2

The Government filed an Amended Factual Re-
turn on September 8, 2008, and pursuant to the
schedule set by the Court, Al Odah filed a Traverse
on March 30, 2009. The parties engaged in extensive
discovery and motions practice in the interim. Al
Odabh filed a Motion for Additional Discovery on Jan-
uary 26, 2009, which the Court granted-in-part and
denied-in-part on February 12, 2009, after a hearing
on February 11, 2009. Al Odah filed a Motion to Pro-
duce a Declassified Factual Return on January 9,
2009, which the Government produced on February
6, 2009. The Court also required the Government to
provide Al Odah with certain discovery from the
Guantanamo Bay Joint Task Force database. Addi-
tionally, the parties filed six pre-hearing motions,
most of which sought rulings concerning the admis-
sibility of particular evidence. By Order dated June
16, 2009, the Court granted the parties' motions to
rely on hearsay evidence at Al Odah's Merits Hear-

2 The Court extends its gratitude to Judge Hogan for his consi-
derable investment of time and energy to produce the Case
Management Order.
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ing, but held their other evidentiary motions in ab-
eyance.?

To narrow the disputed issues presented at the
Merits Hearing and to focus the parties on the specif-
ic documents underpinning their respective argu-
ments, the Court ordered the Government to file a
Statement of Facts on which they intended to rely at
the Merits Hearing (which narrowed the allegations
presented in the Amended Factual Return), and in-
structed both parties to submit Witness and Exhibit
Lists. The Court advised the parties that it would
likely exclude from consideration any evidence at the
Merits Hearing that had not been identified in the
Witness and Exhibits Lists by August 3, 2009 (ap-
proximately one week prior to the scheduled Merits
Hearing).4 The parties timely submitted these mate-
rials and the Court held a three-day Merits Hearing
on August 11-13, 2009.

B. Evidentiary Approach

As stated above, the Court granted the parties'
motions to rely on hearsay evidence in this proceed-
ing. The plurality in Hamdi v. Rumsfeld specifically
acknowledged that “[h]earsay ... may need to be ac-
cepted as the most reliable available evidence from
the Government.” 542 U.S. 507, 534, 124 S. Ct. 2633,

3 Al Odah also filed a Motion for Sanctions against the Govern-
ment for failing to timely disclose exculpatory evidence. The
Court does not find that sanctions are warranted on the present
record.

4 The Court noted two exceptions for (1) documents offered for
rebuttal purposes, and (2) exculpatory documents, as to which
the Government has a continuing obligation to disclose.
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159 L. Ed. 2d 578 (2004). The Court finds that allow-
ing the use of hearsay by both parties balances the
need to prevent the substantial diversion of military
and intelligence resources during a time of hostili-
ties, while at the same time providing Al Odah with
a meaningful opportunity to contest the basis of his
detention. The Court is fully capable of considering
whether a piece of evidence (whether hearsay or not)
1s reliable, and it shall make such determinations in
the context of the evidence and arguments presented
during the Merits Hearing -- including any argu-
ments the parties have made concerning the unrelia-
bility of hearsay evidence. Cf Parhat v. Gates, 532
F.3d 834, 849, 382 U.S. App. D.C. 233 (D.C. Cir.
2008) (explaining, in the context of the Detainee
Treatment Act, that the Court was "not suggest[ing]
that hearsay evidence is never reliable -- only that it
must be presented in the form, or with sufficient ad-
ditional information, that permits [the finder of fact]
to assess its reliability") (emphasis in original).

For similar reasons, the Court shall deny the
Government's motion to have its evidence admitted
with a presumption of accuracy and authenticity. Re-
lying in part on the Supreme Court's statement in
Hamdi v. Rumsfeld that "the Constitution would not
be offended by a presumption in favor of the Gov-
ernment's evidence, so long as that presumption re-
mained a rebuttable one and fair opportunity for re-
buttal were provided," 542 U.S. at 534, the Govern-
ment argues that a presumption as to its evidence is
both appropriate and necessary. The Court disa-
grees. One of the central functions of the Court in
this case is "to evaluate the raw evidence" proffered
by the Government and to determine whether it is
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"sufficiently reliable and sufficiently probative to
demonstrate the truth of the asserted proposition
with the requisite degree of clarity." Parhat, 532 F.3d
at 847. Simply assuming the Government's evidence
1s accurate and authentic does not aid that inquiry.
Cf Ahmed v. Obama, 613 F. Supp. 2d 51, 55 (D.D.C.
2009) (rejecting a presumption of accuracy for the
Government's evidence and holding that “the accura-
cy of much of the factual material contained in [the
Government's] exhibits is hotly contested for a host
of different reasons ...”).

The Court also finds that there are significant
reasons why the Government's proffered evidence
may not be accurate or authentic. Some of the evi-
dence advanced by the Government has been "buried
under the rubble of war," Hamdi, 542 U.S. at 532, in
circumstances that have not allowed the Government
to ascertain its chain of custody, nor in many in-
stances even to produce information about the ori-
gins of the evidence. Other evidence is based on so-
called "unfinished" intelligence, information that has
not been subject to each of the five steps in the intel-
ligence cycle (planning, collection, processing, analy-
sis and production, and dissemination). Based on the
Government's own declarations, its raw intelligence
may not have been fully analyzed for its "reliability,
validity, and relevance" in the context of other intel-
ligence where "judgments about its collective mean-
ing" are made. Ex. 1 at 5 (9/19/08 Decl, of [TEXT
REDACTED BY THE COURT] Ex. 1-A at 1-2
(5/29/09 Decl. of [TEXT REDACTED BY THE
COURT] (explaining that the five steps in the intelli-
gence cycle are not "mechanical" and that the process
"var[ies] by collection specialty,"” but not disturbing
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the conclusion that "unfinished" intelligence has not
undergone the same rigorous integration and evalua-
tion process that produces "finished" intelligence).5
Still other evidence is based on multiple layers of
hearsay (which inherently raises questions about re-
liability), or is based on reports of interrogations (of-
ten conducted through a translator) where transla-
tion or transcription mistakes may occur. In this
case, for example, the Government argues that inter-
rogators and/or interpreters included incorrect dates
in three separate reports that were submitted into
evidence based on misunderstandings between the
Gregorian and the Hiri calendars. See Ex. 24 at 1
[TEXT REDACTED BY THE COURT] (Unclassified
Summary of Admin. Review Board for [TEXT RE-
DACTED BY THE COURT]) (same). The Govern-
ment never attempted to show during the Merits
Hearing that these reports were ever corrected. Ac-
cordingly, the Court shall not accord a presumption
of accuracy or authenticity to the Government's evi-
dence, but shall consider the accuracy or authenticity
of the evidence in the context of the entire record and
the arguments raised by the parties.

Finally, the Court shall use the same approach to
consider Al Odah's pre-hearing evidentiary motions
that sought to exclude particular pieces of evidence
prior to the Merits Hearing based on their alleged
lack of authenticity, reliability, or relevance. Rather
than exclude evidence from consideration ex ante by
examining it in a vacuum, the Court concludes that

5 All citations to exhibits (cited as "Ex.") refer to the parties'
joint exhibits submitted at the Merits Hearing.
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the better approach is to make such determinations
after considering all of the evidence in the record and
hearing the parties' arguments related thereto. The
Court believes this approach is particularly useful
where, as here, a document viewed in isolation may
appear to be irrelevant, but when considered in the
context of the other evidence in the record its impor-
tance may become clear. Accordingly, the Court's
consideration of the evidence proffered by the parties
shall encompass inquiries into authenticity, reliabili-
ty, and relevance. Cf. Parhat, 532 F.3d at 847 (de-
scribing the Court's inquiry into whether evidence is
"sufficiently reliable and sufficiently probative to
demonstrate the truth of the asserted proposition
with the requisite degree of certainty'") (quoting
Concrete Pipe & Prods., Inc v. Constr. Laborers
Pension Trust, 508 U.S. 602, 622, 113 S. Ct. 2264,
124 L. Ed. 2d 539 (1993)).

C. Standard of Detention

As Judge Reggie B. Walton accurately observed in
a thoughtful opinion considering the Government's
detention authority, "the state of the law regarding
the scope of the President's authority to detain peti-
tioners remains unsettled," Gherebi v. Obama, 609 F.
Supp. 2d 43, 45 (D.D.C. 2009), even though habeas
petitions by individuals such as Al Odah have been
pending for over seven years. Guidance in this area
1s limited because the Supreme Court acknowledged
but did not clarify the uncertain "permissible
bounds" of the Government's detention authority, see
Hamdi, 542 U.S. at 552 n.], and the D.C. Circuit has
not had occasion to address the issue. Fortunately,
several judges in this District have considered the
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scope of the Government's detention authority and
have issued well-reasoned opinions on the subject.
See, e.g., Gherebi, 609 F. Supp. 2d at 43; Hamlily v.
Ohama, 616 F. Supp. 2d 63 (D.D.C. 2009); Mattan v.
Obama, 618 F. Supp. 2d 24 (D.D.C. 2009).

Taking advantage of these prior decisions, the
Court shall adopt the reasoning set forth in Judge
John D. Bates's decision in Hamlily v. Ohama, and
shall partially adopt the Government's proposed de-
finition of its detention authority.6 The Court agrees
that the President has the authority to detain indi-
viduals who are "part of the Taliban, al Qaeda, or as-
sociated enemy forces, but rejects the Government's
definition insofar as it asserts the authority to detain
individuals who only "substantially supported" ene-
my forces or who have "directly supported hostilities"
in aid of enemy forces. While evidence of such sup-
port is undoubtedly probative of whether an individ-
ual is part of an enemy force, it may not by itself
provide the grounds for detention. Accordingly, the

® The Government's proposed definition for its detention au-
thority is found in the Memorandwn that it submitted in this
case on March 13, 2009. According to the Government,

[tlhe President has the authority to detain persons that the
President determines planned, authorized, committed, or aided
the terrorist attacks that occurred on September 11, 2001, and
persons who harbored those responsible for those attacks. The
President also has the authority to detain persons who were
part of, or substantially supported, Taliban.or al-Qaida forces or
associated forces that are engaged in hostilities against the
United States or its coalition partners, including any person
who has committed a belligerent act, or has directly supported
hostilities, in aid of such enemy armed forces.
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Court shall consider whether Al Odah is lawfully de-
tained in the context of the following standard:

The President has the authority to detain
persons that the President determines
planned, authorized, committed, or aided the
terrorist attacks that occurred on September
11, 2001, and persons who harbored those
responsible for those attacks. The President
also has the authority to detain persons who
were part of Taliban or al-Qaida forces or as-
sociated forces that are engaged in hostilities
against the United States or its coalition
partners, including any person who has
committed a belligerent act in aid of such
enemy armed forces.”

In the context of this definition, the "key inquiry"
for determining whether an individual has become
"part of one or more of these organizations is "wheth-
er the individual functions or participates within or
under the command structure of the organization --
1.e., whether he receives and executes orders or di-
rections." Hamlily, 616 F. Supp. 2d at 75.

D. Burden of Persuasion

7 Al Odah submitted a response to the Government's proposed
detention standard seeking to have the Court limit the types of
organizations that may be considered an "associated force" or
"enemy armed force." See Pet'r's Resp. at 2-11. The Court de-
clines to engage in a hypothetical inquiry concerning the types
of organizations that may or may not fall within this definition,
but shall instead examine the facts of each case and shall fur-
ther define these terms in context if appropriate and necessary.
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Pursuant to the Amended Case Management Or-
der that the Court adopted in this case on December
22, 2008, the Government bears the burden of prov-
ing by a preponderance of the evidence that Al Odah
1s lawfully detained. See In re Guantanamo Bay De-
tainee Litig., Misc. No. 08-442, 2008 U.S. Dist. LEX-
IS 97095, CMO § II.LA (Nov. 6, 2008) ("[t]he govern-
ment bears the burden of proving by a preponder-
ance of the evidence that the petitioner's detention is
lawful") (citing Boumediene, 128 S. Ct. at 2271)
("[T]he extent of the showing required of the gov-
ernment in these cases is a matter to be deter-
mined."). Accordingly, Al Odah need not prove his
innocence nor testify on his own behalf. The Court
has drawn no inference based on Al Odah's decision
not to testify or submit a declaration in this case. Ac-
cord Awad v. Obama, Civ. A. No. 05-2379, Classified
Slip Op. at 7 (D.D.C. Aug. 12, 2009). The Govern-
ment must come forward with evidence demonstrat-
ing by a preponderance of the evidence that he is
lawfully detained, and if the Government fails to
meet this burden, the Court must grant Al Odah's
petition for habeas corpus.

IT. DISCUSSION

The Government's theory of detention is that Al
Odah more likely than not became part of Taliban
and al Qaeda forces in Afghanistan. The Court shall
evaluate the record evidence associated with this
theory in three steps. First, the Court shall discuss
the circumstances surrounding Al Odah's trip from
Kuwait to Afghanistan in August 2001. Second, the
Court shall discuss Al Odah's subsequent travels and
activities within Afghanistan until the time of his
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capture with an AK-47 while near the Tora Bora
mountains in December 2001. Although the Court
finds that the evidence in the first two categories is
by itself sufficient for the Government to meet its
burden in this case, the Court shall also discuss a
third category of evidence establishing that the Tali-
ban-run camp that Al Odah admits to visiting in
Kandahar, Afghanistan, is more likely than not Al
Farouq, al Qaeda's primary Afghan basic training
facility.

A. Al Odah's Travel to Afghanistan

The evidence related to events prior to 2001 1is
undisputed. Al Odah was born in Kuwait City, Ku-
wait, in 1977. Ex. 40 (Al Odah Civil ID Card). He re-
ceived a degree in Islamic studies from Kuwait Uni-
versity in 1998. Ex. 13 at 1 (6/9/03 Interrogation of
Al Odah); Ex. 101 PP 1-3 (2/22/09 Decl. of [TEXT
REDACTED BY THE COURT] Following gradua-
tion, Al Odah worked for [TEXT REDACTED BY
THE COURT] Ex.9 at 1-2 [TEXT REDACTED BY
THE COURT] Al Odah then [TEXT REDACTED BY
THE COURT] Id. at 2. Prior to 2001, Al Odah fre-
quently traveled to neighboring Saudi Arabia to visit
holy places or vacation with his family, [TEXT RE-
DACTED BY THE COURT] and traveled to Pakistan
in April and May 2000 to teach along the border of
Afghanistan and Pakistan. Ex. 9 at 1; Ex. 10 at 1 (Al
Odah Travel Activity); Ex. 99 PP 3, 6 (2/22/09 Decl.
of Khalid al Odah).

In August 2001, Al Odah decided to travel to Afg-
hanistan. According to Al Odah, he decided to make
this trip because his grandmother had given him
money to do so, and because he believed the Afghan
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people "would be very receptive to his teachings." Ex.
13 at 1 (6/9/03 Interrogation of Al Odah). He took
three weeks of leave from work, Ex. 14 at 1 (6/21/03
Interrogation of Al Odah), and he planned to teach
poor or needy people for two weeks. Ex. 16 at 7 (Al
Odah's Unclassified CSRT Testimony) ("During my
official summer break, I left for Afghanistan for two
weeks").8

Al Odah began his journey to Afghanistan on
[TEXT REDACTED BY THE COURT] Ex. 9 at 3; Ex.
106, Attach. B at 1 (Al Odah Travel Arrival and De-
parture Information). Al Odah's trip to Dubai raises
immediate questions about the reasons for his travel
to Afghanistan. [TEXT REDACTED BY THE
COURT] Ex. 9 at 3. [TEXT REDACTED BY THE
COURT] Id. When asked how long he remained in
Dubai, Al Odah initially said that he remained there
for one week, Ex. 33 (Dec. 2001 Interrogation of Al
Odah), [TEXT REDACTED BY THE COURT] Ex. 9
at 3. These statements are demonstrably false. Al
Odah's undisputed travel records submitted into evi-
dence establish that Al Odah arrived in Dubai on
August 13, 2001, bought a one-way ticket to Karachi,
Pakistan, and left on a flight to Karachi on August
14, 2001. Ex. 106, Attach. B at 1 (leaving Kuwait on

8 The Court located one instance in the record where [TEXT
REDACTED BY THE COURT] Ex. 9 at 3. This statement con-
flicts with his other statements, including his sworn testimony
at an administrative review board proceeding, about intending
to teach for two weeks and taking leave from work for three
weeks. During the Merits Hearing, Al Odah's counsel did not
dispute that Al Odah intended to travel to Afghanistan for only
two or three weeks.
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August 13, 2001), Ex. 9 at 3 [TEXT REDACTED BY
THE COURT] Ex. 10 at 1 (arriving in Karachi on
August 14, 2001). Accordingly, Al Odah only stayed
in Dubai overnight despite his statements that he
remained there for at least [TEXT REDACTED BY
THE COURT] and as much as a week [TEXT RE-
DACTED BY THE COURT].®

During the Merits Hearing, Al Odah's counsel did
not directly address Al Odah's statements about Du-
bai, but emphasized that a stop in Dubai could be
understood as one part of a direct route to Afghanis-
tan from Kuwait. 8/14/01 Merits Hearing Tr. at 4 ("I
[am] simply making the point that if you look at a
map... the route from Kuwait, Dubai, Karachi, Quet-
ta is a pretty direct route"). Nowhere in the record,
however, did Al Odah ever explain that he bought a
one-way ticket to Dubai because he believed it was
the most direct route to Afghanistan, as his counsel
conceded. Id. ("I'm not basing [this explanation] on
something he said"). Accordingly, Al Odah has not
offered any credible explanation based on the evi-
dence in the record that would explain his trip to
Dubai en route to Afghanistan.

[TEXT REDACTED BY THE COURT] Ex. 9 at 3.
[TEXT REDACTED BY THE COURT] Id. at 4. Al
Odah visited a mosque in Spin Buldak where he
asked to meet someone affiliated with the Taliban "to
assist him in traveling to places to teach in Afghanis-

9 Because Al Odah's trip to Dubai would only have been the
second foreign trip he would have taken by himself, it is unlike-
ly that Al Odah would have simply forgotten how long he re-
mained there.
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tan." Ex. 14 at 1. [TEXT REDACTED BY THE
COURT] Ex. 9 at 4; Ex. 16 at 2. [TEXT REDACTED
BY THE COURT] Ex. 9 at 4. [TEXT REDACTED BY
THE COURT] Id. [TEXT REDACTED BY THE
COURT] Ex. 9 at 4.

Al Odah's decision to accompany [TEXT RE-
DACTED BY THE COURT] to Kandahar on Sep-
tember 10, 2001, directly contradicts Al Odah's
statements that he intended to teach in Afghanistan
for two weeks. By the time he traveled to Kandahar,
Al Odah would have already taught in Spin Buldak
for two weeks, and when combined with his journey
to get to Spin Buldak, he would have already ex-
ceeded the three weeks of leave he requested from
his employer. When considered in the context of Al
Odah's inability to describe any details associated
with his teaching activities in Spin Buldak, the
Court concludes that Al Odah's statements concern-
ing the circumstances of his activities upon arriving
in Afghanistan lack credibility.

Seeking to fill the void created by Al Odah's lack
of credible statements, the Government submitted
evidence that Al Odah traveled to Afghanistan seek-
ing to join the Taliban in its fight against the North-
ern Alliance. In addition to relying on Al Odah's ad-
missions that he immediately requested to meet with
a Taliban official once crossing the border, as well as
Al Odah's subsequent transportation through the
country at the direction of this Taliban official, the
Government submitted evidence that the route tra-
veled by Al Odah - Dubai, Karachi, Quetta, Spin
Buldak, and Kandahar -- was a route followed by
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some individuals who were seeking to enter Afgha-
nistan for purposes of jihad.

The Government submitted the interrogation re-
port of Mukhtar al Warafi, a Yemini who admitted
that he traveled to Afghanistan in August 2001 to
train and fight with the Taliban. Ex. 61 at 1-2
(5/20/02 Interrogation of Mukhtar al Warafi). Al Wa-
rafi explained that he heard two Fatwas read at the
Jamal Al Din Mosque in August 2001 about traveling
to Afghanistan and helping the Taliban fight against
the Northern Alliance. Id. at 2. One of the Fatwas
1dentified the route for individuals to follow to arrive
at Quetta, Pakistan, where they would be taken to a
large "Taliban center." Id. In response to these Fat-
was, al Warafl traveled to Afghanistan in August
2001, stopping first in Dubai, then Karachi, Quetta,
Spin Buldak, and finally Kandahar - the same route
traveled by Al Odah in the same time period. Id. The
Government submitted multiple other examples of
individuals who used this route to travel to Afgha-
nistan for the purpose of jihad. See, e.g., Ex. 68 at 1
[TEXT REDACTED BY THE COURT], [TEXT RE-
DACTED BY THE COURT] Ex. 80 at[TEXT RE-
DACTED BY THE COURT].10 Although far from

10 One of the individuals identified by the Government as using
the same path of travel as Al Odah was Mohammed al Adahi,
an individual whose petition of habeas corpus was recently
granted. See Adahi v. Obama, Civ. A. No. 05-280, Classified
Slip. Op. (Aug. 17, 2009). In her Opinion, Judge Gladys Kessler
identified the same travel pattern [TEXT REDACTED BY THE
COURT] which was facilitated in that case by an individual af-
filiated with al Qaeda, but she reached no specific conclusions
about the travel pattern. Id. at 16-17.
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conclusive, the Government's evidence suggests that
an individual using this travel route to reach Kan-
dahar may have done so because it was a route used
by some individuals seeking to enter Afghanistan for
purposes of jihad.!!

The foregoing discussion supports three conclu-
sions. First, Al Odah has admitted that he sought to
contact a Taliban official upon reaching Afghanistan
and that he subsequently moved around the country
at the direction of this official. Second, Al Odah's
statements concerning his travel route to Afghanis-
tan and his activities after arriving in Afghanistan
are not credible. Third, there is evidence to suggest
that some individuals who traveled to Afghanistan
using the same route as Al Odah did so because they
were entering Afghanistan to engage in jihad. The
Court finds that this record supports a reasonable
inference that Al Odah may have also been traveling
to Afghanistan to engage in jihad, and not to teach
the poor and needy for two weeks. While this infe-
rence standing alone is insufficient to find that Al
Odah did, in fact, become "part of the forces of the
Taliban or al Qaeda, the Court finds that this evi-

11 Al Odah's counsel argued at the Merits Hearing that this evi-
dence constitutes "guilt by association." The Court disagrees.
Evidence of why other individuals traveled along the same
route as Al Odah is appropriately considered in the context of
Al Odah's admissions and his failure to offer a credible explana-
tion for his travel route. The evidence is not aimed at determin-
ing guilt or innocence -- rather, it is probative of why Al Odah
may have used this route in the absence of any other credible
explanation supported by record evidence.
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dence 1s probative and shall be considered in the con-
text of the other record evidence.

B. Al Odah's Travel and Activities in Afghanistan

[TEXT REDACTED BY THE COURT]!2 Ex. 13 at
1; Ex. 9 at 4. Al Odah admitted that this camp was
supervised by the Taliban and that he took one day
of training on an AK-47 rifle, Ex. 16 at 2, but denied
that it was a "training camp" and in later statements
characterized it as a camp for children:

[TEXT REDACTED BY THE COURT]
Ex. 9 at 4.

June 9, 2003 interrogation: At this camp
where [Al Odah] spent one day, he taught
the Koran and also shot AK-47 rifles with
the children in the camp ... [Al Odah] stated
that 1s [sic] was common to shoot rifles dur-
ing this type of training. [Al Odah] described
the camp as being similar to a boy scout
camp. The camp was run by a Sheik, whose
name [Al Odah] could not remember.

Ex. 13 at 1.

September 11, 2004 testimony before Admin-
istrative Review Board: [I]t was not a train-
ing camp. It was just a place for learning for
people age twelve to fourteen years old. It
was being looked after or supervised by the
Taliban ... The only thing that was taught
there was shooting or aiming at targets.

12 [TEXT REDACTED BY THE COURT] Ex. 6 at 4.
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That was the training that they had. In Afg-
hanistan, shooting a Kalashnikov is just like
throwing stones. It is very common. When I
went through the training with the Kalash-
nikov, it was just out of my wanting to learn
how to shoot a Kalashnikov.

Ex. 16 at 2.

Al Odah was at this camp or in the Kandahar
area when the September 11, 2001 attacks occurred.
[TEXT REDACTED BY THE COURT] advised Al
Odah that Kandahar would likely be attacked by the
United States. Ex. 14 at 1 ("[Al Odah] stated that
[TEXT REDACTED BY THE COURT] spoke about
the September 11, 2001 [] attacks on the United
States and how he feared the Americans might at-
tack Kandahar. [TEXT REDACTED BY THE
COURT] was uncomfortable about the possibility of
this"). [TEXT REDACTED BY THE COURT]!? Ex.
13 at 1; Ex. 9 at 4. [TEXT REDACTED BY THE
COURT]

Al Odah's decision not to leave Afghanistan after
September 11, 2001, is itself a significant fact in this
case. Al Odah's counsel during the Merits Hearing
repeatedly emphasized that Al Odah only wanted to
leave Afghanistan at this point but that he did not
know how to safely exit the country. At first blush,
this argument appears to find support in the record.
For example, Al Odah stated that "it was very dan-
gerous for an Arab to be in Afghanistan" because
"Afghans that were against the Taliban were looking

13 [TEXT REDACTED BY THE COURT]
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for Arabs to turn over to the Americans." Ex. 13 at 1-
2. See also Ex. 124 (Leaflet dropped in Afghanistan
by American or coalition forces indicating that Afg-
hans would receive money for capturing Taliban
leaders). Al Odah also stated that he "realized he
would have problems and sought to leave but could
not. He heard that the Afghans had closed the bor-
der." Ex. 33.

After considering Al Odah's explanation in the
context of the entire record, however, the Court finds
that it lacks credibility for at least two reasons. First,
Al Odah was repeatedly questioned about this expla-
nation during an administrative review board pro-
ceeding, and his sworn testimony suggests that, far
from wanting to leave the country at that point, Al
Odah was seeking to avoid detection:

Tribunal Member: . . . You initially went only
for two weeks at the end of August. The Sep-
tember 11th attacks took place at the end of
those two weeks. There were no US attacks or
coalition attacks right after September 11th.
Why would you have not left at the normal
time?

Detainee: I had a visa for Pakistan. If I would
have tried to go back, they would have ques-
tioned me as to why I was in Afghanistan. It
would have been difficult for me. It would have
been complicated. I was afraid of being ac-
cused of anything I might not have done.

* % %

Tribunal Member: So, at the two-week portion,
right at the very end of when you were origi-
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nally scheduled to go back, it was too danger-
ous to leave the country at that point?

Detainee: If I would have gone back to my
country at that time, it would have been great
embarrassment, or people would have looked
at me strangely. I was just coming from Afg-
hanistan and the United States had just ac-
cused Afghanistan, so it would have looked
bad. I was afraid of the Kuwaiti authorities
who would have obviously questioned me.

Ex. 16 at 9, 12. Thus, the explanation offered by Al
Odah's counsel that he wanted to leave Afghanistan
after September 11, 2001, is undermined by Al
Odah's sworn statements in the record indicating
that he wanted to stay and avoid detection.

Second, Al Odah's argument that he wanted to
leave Afghanistan after September 11, 2001, is un-
dermined by the geography of Afghanistan. [TEXT
REDACTED BY THE COURT] Ex. 9 at 4. There is a
road that links Kandahar to Quetta, over a distance
of approximately 124 miles. 8/11/09 Merits Hearing
Tr. at 45. Al Odah would have just traveled on this
road to reach Kandahar. Rather than returning to
Pakistan using the road that he had just used, Al
Odah instead followed [TEXT REDACTED BY THE
COURT] instructions and headed away from the
border of Pakistan toward Kabul, traveling approx-
imately 350 miles north. Id. According to Al Odah, he
still would have had his Kuwaiti passport and a visa
for Pakistan at that point (albeit not a visa from
Afghanistan). There is no logical reason why, if Al
Odah wanted to leave Afghanistan, he would not
have traveled back toward Quetta instead of moving
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deeper into country and toward the conflict that he
allegedly wanted to avoid. Accordingly, the Court
does not credit Al Odah's explanation that his travels
and activities after September 11, 2001, were moti-
vated by his desire to leave Afghanistan.4

As described above, [TEXT REDACTED BY THE
COURT] Ex. 9 at 4. [TEXT REDACTED BY THE
COURT] Ex. 9 at 4. [TEXT REDACTED BY THE
COURT] Id. at 5. While Al Odah explained that he
left his possessions with [TEXT REDACTED BY
THE COURT] to avoid being viewed as an Arab and
that he planned to have [TEXT REDACTED BY THE
COURT] send the items to him once he reached safe-
ty in Pakistan, Al Odah subsequently explained that
he lost [TEXT REDACTED BY THE COURT] ad-
dress and that he could not remember any part of it.
Ex. 13 at 2.

The Government introduced undisputed evidence
that al Qaeda followed a standard operating proce-
dure for those entering al Qaida and Taliban-
associated guesthouses. Ex. 2 at 3 (9/19/08 Decl. of
[TEXT REDACTED BY THE COURT]). According to
these procedures, individuals were required to sur-
render their passports, identification, money, or oth-

14 The Court again emphasizes that Al Odah should not have
even been in Afghanistan on September 11, 2001, according to
his statements about taking three weeks of leave from work and
wanting to teach for two weeks. The undisputed evidence in the
record reflects that Al Odah left Kuwait on August 13, 2001.
Relying on Al Odah's statements, he should have left Afghanis-
tan on August 27, 2001 (two weeks after he left Kuwait), or at
the latest September 3, 2001 (three weeks after he left Kuwait).
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er travel documents when entering a guesthouse or
safe-house, particularly if they were planning to at-
tend a training camp. Id.; Ex. 3 at 3 (9/19/08 Decl. of
[TEXT REDACTED BY THE COURT]). These proce-
dures allowed administrators to exert control over
trainees and prevent them from easily leaving. Ex. 2
at 3. As a consequence, "[m]any detainees were cap-
tured without passports or other identification." Ex.
3 at 3. Al Odah's admission that he surrendered his
passport to [TEXT REDACTED BY THE COURT]
associate is consistent with these standard operating
procedures.

[TEXT REDACTED BY THE COURT] Ex. 14 at
2; Ex. 9 at 5. [TEXT REDACTED BY THE COURT]
Id. Al Odah admitted that these individuals "carried
AK-47s and appeared to be fighters." Ex. 14 at 2. Al
Odah admitted that [TEXT REDACTED BY THE
COURT] offered him an AK-47 rifle, which Al Odah
accepted. Ex. 13 at 2. The Government submitted
evidence that [TEXT REDACTED BY THE COURT].
Ex. 165 (Intelligence Report); Ex. 166 at 4 (Interro-
gation of ISN 570).

[TEXT REDACTED BY THE COURT] Ex. 9 at 5.
Id. Al Odah stated that going through the Tora Bora
mountains was "the only way to get from Jalalabad
to Pakistan." Ex. 16 at 3. [TEXT REDACTED BY
THE COURT] Ex. 9 at 5. American war planes
bombed the group, but Al Odah avoided injury. Ex.
13 at 2. [TEXT REDACTED BY THE COURT] Ex. 9
at 5. After about ten days, Al Odah and those with
whom he was traveling were captured by Pakistani
border guards on or around December 18, 2001. Ex.
29 at 1. The Government presented credible evidence
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that one of the persons with whom Al Odah was cap-
tured had substantial ties to al Qaeda. Ex. 56 at 1
(1/3/2002 Information Report) (stating that Al Odah
was captured with ISN [TEXT REDACTED BY THE
COURT)); Ex. 48 at 1 [TEXT REDACTED BY THE
COURT] Al Odah still had his AK-47 at the time of
his capture.l® Ex. 29 at 1.

Based on the foregoing narrative, Al Odah's ad-
missions against interest include his travel to Logar
at the direction of a Taliban official, the surrender of
his passport and other possessions to an individual
associated with [TEXT REDACTED BY THE
COURT], a member of the Taliban, his meeting with
individuals who appeared to be armed fighters, his
acceptance of an AK-47 rifle from one of the fighters,
his travel into the Tora Bora mountains with armed
men toward the armed conflict, where he remained
through the Battle of Tora Bora and where he was
ultimately captured while carrying his AK-47. The
other evidence surrounding these statements include
the recovery of Al Odah's passport at a safehouse in
Karachi, Pakistan, where someone named was cap-

15 [TEXT REDACTED BY THE COURT] Ex. 9 at 5 [TEXT RE-
DACTED BY THE COURT] in later reports he said that he
"surrendered." See, e.g., Ex. 16 at 4 ("I was not captured by Pa-
kistani forces. I surrendered."). Although this distinction is se-
mantic, the Court notes that the other evidence in the record
corroborates Al Odah's initial characterization of a capture. See,
e.g., Ex. 29 at 1 ("had Kalashnikov when captured . . . surren-
dered weapon to Pakistani forces"); Ex. 56 at 1 ("captured by
Pakistani officials"). The Court also notes that Al Odah had
numerous opportunities to travel to the border of Pakistan and
surrender prior to arming himself and traveling through the
field of battle.
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tured (the same name as the person who gave Al
Odah his AK-47), and the fact that Al Odah was cap-
tured along with at least one other individual with
ties to al Qaeda. In addition to the foregoing, the
Court emphasizes three other aspects of the evidence
warranting consideration.

First, Al Odah's statements fail to account for at
least one month of his time in Afghanistan following
the September 11, 2001 attacks. In particular, Al
Odah indicates that [TEXT REDACTED BY THE
COURT] Ex. 9 at 5; Ex. 16 at 9. [TEXT REDACTED
BY THE COURT] Ex. 9 at 5. [TEXT REDACTED BY
THE COURT]¢ Id. It is undisputed, however, that
Al Odah was captured on or around December 18,
2001. Ex. 29 at 1; Ex. 33. Accordingly, Al Odah's
statements create an almost two month gap (between
October 21, 2001 and December 18, 2001). The ne-
cessary inference is that Al Odah remained in a par-
ticular location or locations for at least one month
longer than he revealed in his statements.

Second, the Government introduced evidence that
Al Odah's travel to Jalalabad and then to the Tora
Bora mountains matched the movements of Taliban
and al Qaeda fighters after the September 11, 2001
attacks. Specifically, Usama bin Laden began to
marshal his forces in the vicinity of Jalalabad in mid-
November 2001, Ex. 98 at 97 (United States Special
Operation Command History of Operation Enduring
Freedom in Afghanistan), which is approximately the

16 Al Odah stated in one interview that he stayed in Logar for
twenty days and not one month, Ex. 14 at 2, but this discrepan-
cy would only create a larger gap in his story.
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same time frame that Al Odah fails to have any ex-
planation to account for his location and activities.
Shortly thereafter, bin Laden decided to move his
forces into the Tora Bora mountains, approximately
25 miles south of Jalalabad, "to make a stand prior
to the onset of winter and to defeat American at-
tempts both to capture senior leaders and destroy
the organization." Id. After as many as 2,000 fighters
entered Tora Bora in December 2001, coalition forces
infiltrated the area and American warplanes began a
bombing campaign that reached its peak between
December 11, 2001 to December 17, 2001 (although
the battle is considered to have lasted between De-
cember 6, 2001 through December 18, 2001). 8/11/09
Merits Hearing Tr. at 51, 53. Significantly, Al Odah
admits that he [TEXT REDACTED BY THE
COURT] Ex. 9 at 5; Ex. 13 at 2.

Third, Al Odah's explanation that he could only
reach Pakistan by traveling through the Tora Bora
mountains is not credible. The Government intro-
duced evidence that the shortest and simplest route
from Jalalabad to Pakistan was through the famed
Kyber pass, 45 miles from Jalalabad. 8/11/09 Merits
Hearing Tr. at 59. In contrast, the route through the
Tora Bora mountains required a difficult climb into
and then through bitterly cold mountains where al
Qaeda and Taliban fighters were making their stand
against coalition forces. Id. During the Merits Hear-
ing, the Court asked Al Odah's counsel why Al Odah
would choose to travel into the Tora Bora mountains
instead of the traveling through the Kyber pass:

THE COURT: Is your position [] that it would
have been more dangerous to have been an
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Arab on what looks like a much simpler route
[the Kyber pass] than to go towards the area
where you have Taliban and al-Qaeda where
they're likely to be attacked by the northern
alliance or somebody else?

Id. at 66. Ultimately, Al Odah's counsel supplied the
following answer:

COUNSEL: [I]t [was] rational to try to stay in
places where the government still controls ra-
ther than going to places where the govern-
ment no longer controls. And that's basically
what the evidence shows ... it's simply not sur-
prising or incriminating that Mr. Al Odah or
any other refugee would try to remain in plac-
es where the Afghani government, the de facto
Afghani government, the Taliban, controlled.
The [Government's evidence] showed that
there are routes through the Tora Bora moun-
tains into Pakistan, [and] that the Taliban was
still in control of portions of the Tora Bora
mountains.

Id. at 79-80. This exchange encapsulates one of the
most significant problems with Al Odah's arguments
in this case -- Al Odah unquestionably had choices. A
review of the evidence demonstrates that he con-
sciously chose to move through Afghanistan at the
direction of Taliban officials and to remain in Tali-
ban-controlled territories (despite being advised that
the Taliban was likely to be attacked), rather than
choosing to leave the country knowing that fighting
was likely to occur.

Even if Al Odah's failure to explain his trip to
Afghanistan and his initial choice to meet with a Ta-
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liban official after arriving in Afghanistan could be
understood as something other than a decision to
join the Taliban's forces, the same cannot be said
about Al Odah's choices after September 11, 2001,
when he is advised by a Taliban official that attacks
are likely to occur. From that point forward, Al Odah
declined numerous opportunities to leave the country
using the quickest, shortest routes available to him,
such as returning to Quetta from Kandahar, travel-
ing to a border town from Logar, or reaching Pakis-
tan through the Kyber pass from Jalalabad. Al Odah
declined to travel these routes to safety despite hav-
ing knowledge of the border areas from his two
months of teaching along the border in 2000, as well
as knowledge of the route he used to enter Afghanis-
tan on his August 2001 trip. Even after he separated
from [TEXT REDACTED BY THE COURT] his ini-
tial Taliban contact, Al Odah continued to take direc-
tions from individuals who were associated with the
Taliban and continued to meet and travel with indi-
viduals who appeared to be fighters, despite knowing
that attacks on the Taliban were either imminent or
underway. He made these choices while, at the same
time, also choosing to surrender his passport, accept
a weapon, and travel with a large group of armed
men into the Tora Bora mountains.

At bottom, this evidence reflects that Al Odah
made a conscious choice to ally himself with the Ta-
liban instead of extricating himself from the country.
His explanation that he chose to avoid the fighting in
Afghanistan but mistakenly ended up carrying a
weapon in the Tora Bora mountains during the Bat-
tle of Tora Bora becomes increasingly incredible each
time the evidence reveals that he moved ever closer
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to the fighting and repeatedly accepted directions
from those affiliated with the Taliban. Based on all of
the evidence in the record, the Court concludes that
the only reasonable inference i1s that Al Odah made a
conscious decision to become a part of the Taliban's
forces, and not that he became innocently ensnared
in fighting after unsuccessfully attempting to leave
the country.

* % %

In summary, Al Odah has admitted that he
sought to meet with a Taliban official upon his arriv-
al in Afghanistan; that he was subsequently brought
by a Taliban official to a Taliban-operated camp near
Kandahar, Afghanistan; that he took one day of
training with an AK-47 rifle at this camp; that the
Taliban official sent him to stay with an associate in
Logar, Afghanistan, after September 11, 2001; that
he surrendered his passport and other possessions to
this individual; that he met with individuals who
were armed and appeared to be fighters, that he ac-
cepted an AK-47 from these individuals; and that he
traveled with his AK-47 into the Tora Bora moun-
tains, remained there during the Battle of Tora Bora,
and was captured shortly thereafter by border
guards while still carrying his AK-47. The Govern-
ment has also presented evidence raising a credible
inference that Al Odah traveled to Afghanistan for
the purpose of fighting with the Taliban and not for
the purpose of teaching for two weeks, as well as
credible evidence that Al Odah's movements
throughout the country were consistent with some-
one who was taking orders from the Taliban and who
decided to join the fight against coalition forces. In
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almost every significant respect, Al Odah has failed
to provide credible explanations for his travel to Afg-
hanistan and the choices he made as to his move-
ments and activities within Afghanistan. Taken as a
whole, the Court finds that this record makes it more
likely than not that Al Odah became part of the Tali-
ban's forces. Accordingly, the Court shall deny his
petition for habeas corpus.1?

C. Al Farouq

As described above, the evidence supporting the
Court's decision that Al Odah more likely than not
joined the forces of the Taliban is supported by,
among other evidence, his admission that he at-
tended a Taliban-run camp outside of Kandahar,
where he took one day of AK-47 training. While Al
Odah's admission that he attended an unidentified
Taliban-run camp supports the Government's evi-
dence (and 1s part of the record evidence the Court
has found sufficient for the Government to meet its
burden in this case), evidence that the unidentified
Taliban camp was, in fact, Al Farouq, al Qaeda's
primary Afghan basic training facility, would further
strengthen the Government's evidence. In this re-

17 The Court notes that the Government presented certain other
evidence during the course of the Merits Hearing, which the
Court does not reach for purposes of this decision. This evidence
includes eye witness identifications of Al Odah by David Hicks
and [TEXT REDACTED BY THE COURT], which are far more
attenuated, and require far more inferences, than the evidence
on which the Court has relied in this case. [TEXT REDACTED
BY THE COURT] that the court described in Al Mutair v. Unit-
ed States, Civ A. No. 02-828, 644 F. Supp. 2d 78, 2009 U.S. Dist.
LEXIS 66868 at *37-*45 (D.D.C. Aug. 3, 2009).
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spect, the Government presented four areas of evi-
dence that lead the Court to conclude that the camp
Al Odah attended was more likely than not Al Fa-

rouq.

First, Al Farouq was located outside of Kandahar,
Ex. 3 at 3 (9/16/08 Decl. of [TEXT REDACTED BY
THE COURT]), [TEXT REDACTED BY THE
COURT]. Ex. 9. at 4. As discussed above, the Gov-
ernment submitted evidence establishing that some
individuals traveled along the same route to Kanda-
har as Al Odah (Dubai, Karachi, Quetta, Spin Bul-
dak, Kandahar). [TEXT REDACTED BY THE
COURT] Ex. 68 at 2; Ex. 80 at 2.

Second, the undisputed evidence in the record is
that individuals attending Al Farouq received train-
ing on AK-47 rifles early in the Al Farouq training
program. Ex. 74 at 1 [TEXT REDACTED BY THE
COURT] trained at Al Farouq for two weeks ...
[TEXT REDACTED BY THE COURT] claims that he
only trained on the Kalashnikov"); Ex. 22 at 9 (Aug.
2002 Interrogation of John Walker Lindh) ("The
training at the Al-Farouq camp lasted approximately
six to seven weeks . . . and the training was divided
into courses. Weapons training lasted three weeks,
and included training on the AK-47 Kalashnikov");
Ex. 23 at 1 (2/21/03 Interrogation of David Hicks)
("[a]ll students that take the basic training class at
Al Farouq get the same type of training, [which in-
cludes]. . . [t]wo weeks of weapons training - students
shoot approximately 40 rounds."). Ex. 67 at 3 [TEXT
REDACTED BY THE COURT] ("While at the Al-
Farouq camp, [TEXT REDACTED BY THE COURT]
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was trained on the Kalishnikov"). [TEXT RE-
DACTED BY THE COURT)]. Ex. 9 at 4.

Third, the undisputed evidence in the record is
that Al Farouq was evacuated shortly after Septem-
ber 11, 2001 attacks, and that many of the individu-
als attending the camp did not complete training but
were marshaled north toward Kabul, Jalalabad, and
the Tora Bora mountains. Ex. 22 at 2 (Aug. 2002 In-
terrogation of John Walker Lindh) ("When the at-
tacks occurred, the Arabs conducting the training
gave them three options. The first option was to go to
Kabul, the second was to go to an airport outside of
Kabul[,] and the third was to go to the mountains.") ;
Ex. 69 at 1 [TEXT REDACTED BY THE COURTY));
Ex. 80 at 2 [TEXT REDACTED BY THE COURT] As
described above, Al Odah stated that he arrived at
the camp or in the Kandahar area on September 10,
2001, and left after only one day of training at the
camp, moving north in response to [TEXT RE-
DACTED BY THE COURT] instructions -- matching
the movements of the trainees at Al Farouq during
the same time period.

Fourth, the record is replete with evidence that
one of the trainers at Al Farouq was named [TEXT
REDACTED BY THE COURT] Ex. 67 at 3 [TEXT
REDACTED BY THE COURT] was described as the
person who headed the prayers at the camp and also
one of the trainers. [TEXT REDACTED BY THE
COURT] was the primary trainer who instructed
[the detainee] on the Kalishnikov"); Ex. at 2-3 [TEXT
REDACTED BY THE COURT)); Ex. 69 at 2 [TEXT
REDACTED BY THE COURT]"); Ex. 70 at 2 [TEXT
REDACTED BY THE COURT]; Ex. 73 at 4 [TEXT
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REDACTED BY THE COURT]; unit's trainer was a
man whose 'code name' was [TEXT REDACTED BY
THE COURT]. As described above[TEXT RE-
DACTED BY THE COURT] Ex. 9 at 4.

During the Merits Hearing, Al Odah's counsel ar-
gued that the Taliban official who transported Al
Odah to the camp outside of Kandahar was not the
same person as the trainer at Al Farouq for two rea-
sons. First, Al Odah's counsel explained that Al
Odah identified someone named [TEXT REDACTED
BY THE COURT] whereas the evidence in the record
reflected that other detainees identified the Al Fa-
rouq trainer as [TEXT REDACTED BY THE
COURT] This argument fails. As an initial matter
[TEXT REDACTED BY THE COURT] Ex. 69 at 2
[TEXT REDACTED BY THE COURT] Additionally
[TEXT REDACTED BY THE COURT] was identified
by other detainees as [TEXT REDACTED BY THE
COURT] and others as [TEXT REDACTED BY THE
COURT] even though Al Odah's counsel does not
claim that these detainees are identifying different
people. In fact, one interrogation report even identi-
fies [TEXT REDACTED BY THE COURT] as a "code
name." Ex. 73 at 4. Finally, the Government submit-
ted evidence that individuals whose true names in-
clude neither an "al" nor an "abu" may nevertheless
include such terms when constructing an alias or
other name variants. See Ex. 6 at 5 (9/19/08 Decl. of
[TEXT REDACTED BY THE COURT]. Accordingly,
the Court is not persuaded that Al Odah's Taliban
guide was not [TEXT REDACTED BY THE COURT]
because Al Odah referred to him as [TEXT RE-
DACTED BY THE COURT)]
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The second argument made by Al Odah's counsel
was that the physical descriptions differ between the
[TEXT REDACTED BY THE COURT] described by
Al Odah and the [TEXT REDACTED BY THE
COURT] described by other detainees. This is par-
tially correct. [TEXT REDACTED BY THE COURT]
Ex. 9 at 4. There are two other descriptions of [TEXT
REDACTED BY THE COURT] in the record. Ex. 73
at 4 [TEXT REDACTED BY THE COURT] in his late
twenties, was approximately 60 inches tall with a
thin build. [TEXT REDACTED BY THE COURT]
was fluent in Arabic but [TEXT REDACTED BY
THE COURT] was unsure of his nationality"); Ex. 70
at 2 [TEXT REDACTED BY THE COURT] Al Odah
argues that these descriptions differ with respect to
[TEXT REDACTED BY THE COURT] height (tall,
short, and average), and hair color (black, brownish
red). While the Court agrees that these constitute
differences between the descriptions, the Court em-
phasizes that [TEXT REDACTED BY THE COURT]
name, national origin, beard length, and age, are
consistent. The Court finds that these consistencies
(particularly name and national origin) are much
more significant than the differences identified by Al
Odah's counsel involving height and hair color, which
are relative descriptions. Based on this record, the
Court finds that it is more likely than not that Al
Odah and the other detainees were describing the
same [TEXT REDACTED BY THE COURT)]

Finally, Al Odah's counsel argued during the Me-
rits Hearing that Al Odah could not have attended Al
Farouq because the camp he described did not match
the physical description of Al Farouq. As support, Al
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Odah relies on the statement of an analyst in one of
Al Odah's interrogation reports, reflected as follows:

[TEXT REDACTED BY THE COURT]

Ex. 54 at [TEXT REDACTED BY THE COURT] Al
Odah's counsel is correct that the assessment by this
analyst, in the context of Al Odah's statement, must
be considered in the context of the evidence in the
record.

Upon consideration of the entire record, the Gov-
ernment has submitted evidence showing that some
individuals traveled to Afghanistan using the same
route as Al Odah and that they were traveling to Al
Farouq; that AK-47 training was an early part of the
Al Farouq training program; that Al Farouq was
evacuated shortly after September 11, 2001, when
trainees were sent north toward Kabul, Jalalabad, or
the Tora Bora mountains; and that the individual
who transported Al Odah from the Afghanistan-
Pakistan border to a camp outside of Kandahar was
likely a trainer at Al Farouq. Through Al Odah's ad-
missions, the Government has also submitted evi-
dence that Al Odah was brought to a camp outside of
Kandahar (where Al Farouq was located) on or
around September 10, 2001; that he received one day
of training on an AK-47; that he was shortly thereaf-
ter evacuated and directed to travel north to Logar (a
province just south of Kabul); and that he eventually
traveled to Jalalabad and the Tora Bora mountains.
In contrast, Al Odah has identified evidence in the
record suggesting that the description Al Odah pro-
vided to an interrogator of the camp that he visited
did not match the physical description of Al Farougq.
After weighing all of the evidence in the record, the
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Court finds that the camp to which Al Odah was
transported by [TEXT REDACTED BY THE
COURT] was more likely than not Al Farouq. When
this evidence is considered in the context of Al
Odah's travel north at the direction of [TEXT RE-
DACTED BY THE COURT], and Al Odah's subse-
quent activities described above, the Court finds that
it is more likely than not that Al Odah became part
of the forces of the Taliban and al Qaeda.

In summary, the Court finds that the Govern-
ment has met its burden based on the evidence in the
record without specifically identifying that the Tali-
ban-run camp attended by Al Odah was, in fact, Al
Farouq. Nevertheless, the Court also finds that it is
more likely than not that the camp was Al Farouq,
which also makes it more likely than not, when com-
bined with the other evidence in the record, that Al
Odah became a part of the forces of the Taliban and
al Qaeda.

ITI. CONCLUSION

Because the Government has met its burden by a

preponderance of the evidence in this case, the Court
shall DENY Al Odah's petition for habeas corpus.

Date: August 24, 2009
/sl

COLLEEN KOLLAR-KOTELLY
United States District Judge
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APPENDIX C

UNITED STATES DISTRICT COURT FOR
THE DISTRICT OF COLUMBIA

Civil Action No. 02-828 (CKK)

FAwz1 KHALID ABDULLAH FAHAD AL ODAH, ET AL.,
Petitioners,
V.

UNITED STATES, ET AL.,
Respondents.

ORDER
(August 24, 2009)

For the reasons set forth in the Court’s Classified
Memorandum Opinion issued to the parties on this
date, it 1s, this 24th day of August, 2009, hereby

ORDERED that Petitioner Fawzi Khalid Abdul-
lah Fahad Al Odah’s petition for habeas corpus is
DENIED:; and it is further

ORDERED that the relevant agencies shall com-
plete a classification review of the Court’s Classified
Memorandum Opinion and shall provide the Court
with an Unclassified version within 72 hours of re-
ceiving the Court’s Classified Memorandum Opinion.

This is a Final, Appealable Order.

/sl
COLLEEN KOLLAR-KOTELLY
United States District Judge
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APPENDIX D)

UNITED STATES DISTRICT COURT FOR
THE DISTRICT OF COLUMBIA
Civil Action No. 02-828 (CKK)

FAwWzZI KHALID ABDULLAH FAHAD AL ODAH, ET AL.,
Petitioners,
V.
UNITED STATES, ET AL.,
Respondents.

ORDER
(June 16, 2009)

The Court held a closed-session Status Hearing in
the above-captioned case on June 16, 2009. For the
reasons stated on the record, it is, this 16th day of
June, 2009, hereby

ORDERED that Respondents’ Motion to Admit
Hearsay Evidence with a Presumption of Accuracy
and Authenticity 1s GRANTED-IN-PART as to the
admission of hearsay and HELD-IN-ABEYANCE-IN-
PART as to presumptions of accuracy and authentici-
ty, which shall be resolved in the context of the indi-
vidual Petitioners’ Merits Hearings; it is further

ORDERED that Petitioners’ Motion to Admit
Hearsay is GRANTED; it is further

ORDERED that Respondents’ Motion to Amend
the Statement of Facts and Exhibit List as to Peti-
tioner Fayiz Al Kandari is GRANTED; it is further
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ORDERED that Petitioners’ Motion to Exclude
Documents Provided to Counsel Only in Redacted
Form 1s DENIED-AS-MOOT; it 1s further

ORDERED that the following motions shall be
HELD-IN-ABEYANCE and resolved in the context of
the individual Petitioners’ Merits Hearings: Petition-
ers’ Motion to Exclude Certain Statements of Peti-
tioner Fouad Al Rabiah; Petitioners’ Motion to Ex-
clude Certain Evidence and Allegations that Have
Not Been Shown to Them; Petitioners’ Motion to Ex-
clude Certain Documents as to which the Govern-
ment Has Failed to Establish Authenticity or Relev-
ance to Petitioners; Petitioners’ Motion to Exclude
Reports Related to Alleged Photographic Identifica-
tions; it 1s further

ORDERED that Petitioners’ Motion for Sanc-
tions is HELD-IN-ABEYANCE, but the Court shall
ORDER that the traverses filed by other petitioners
in Guantanamo Bay habeas proceedings shall be
considered reasonably available for purposes of Res-
pondents’ obligations to review and disclose exculpa-
tory evidence pursuant to the Case Management Or-
der, as amended, and this Court’s Discovery Orders;
it is further

ORDERED that the Court shall hold a Merits
Hearing for Petitioner Khaled Al Mutairi on July 6,
2009, at 9:30 A.M., in Courtroom 28A, to continue on
July 7, 2009, at 9:30 A.M., in Courtroom 28A, if ne-
cessary. In connection with this hearing, the record
for the Court’s consideration shall consist of all evi-
dence identified in the parties’ respective Witness
and Exhibit Lists. Motions for leave to amend the
parties’ respective Witness and Exhibit Lists or Res-
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pondents’ Statement of Facts must be filed no later
than June 29, 2009. The parties are on notice that
any evidence that has not been identified in the Wit-
ness and Exhibit Lists and disclosed to opposing
counsel on or before June 29, 2009, may be excluded
from consideration by the Court. The only two excep-
tions to the June 29, 2009 deadline shall be (1) doc-
uments offered solely for the rebuttal of arguments
made at the Merits Hearing that could not reasona-
bly have been anticipated prior to June 29, 2009, or
(2) exculpatory information, as to which Respondents
have a continuing obligation to disclose to Petition-
ers; it 1s further

ORDERED that the Court shall hold a Merits
Hearing for Petitioner Fawzi Al Odah on July 20,
2009 at 9:30 A.M., in Courtroom 28A, to continue on
July 21, 2009, at 9:30 A.M., in Courtroom 28A, if ne-
cessary. In connection with this hearing, the record
for the Court’s consideration shall consist of all evi-
dence identified in the parties’ respective Witness
and Exhibit Lists. Motions for leave to amend the
parties’ respective Witness and Exhibit Lists or Res-
pondents’ Statement of Facts must be filed no later
than July 13, 2009. The parties are on notice that
any evidence that has not been identified in the Wit-
ness and Exhibit Lists and disclosed to opposing
counsel on or before July 13, 2009, may be excluded
from consideration by the Court. The only two excep-
tions to the July 13, 2009 deadline shall be (1) docu-
ments offered solely for the rebuttal of arguments
made at the Merits Hearing that could not reasona-
bly have been anticipated prior to June 29, 2009, or
(2) exculpatory information, as to which Respondents
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have a continuing obligation to disclose to Petition-
ers; 1t 1s further

ORDERED that the parties shall confer and file
Joint Proposed Procedures for Petitioners’ Merits
Hearings on or before June 19, 2009; and it is further

ORDERED that the Court shall hold a confe-
rence call on June 17, 2009, at 10:00 A.M., during
which Respondents shall describe the volume of doc-
uments in the Guantanamo Review Task Force data-
base associated with each of the four Petitioners, and
the estimated time it would take to review and dis-
close documents to Petitioners in accordance with the
Court’s April 7, 2009 Order.

SO ORDERED.
Date: June 16, 2009

/sl
COLLEEN KOLLAR-KOTELLY
United States District Judge
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APPENDIX E

UNITED STATES DISTRICT COURT FOR
THE DISTRICT OF COLUMBIA

Civil Action No. 02-cv-0828, 04-cv-1136, 04-cv-1164,
04-cv-1194, 04-cv-1254, 04-cv-1937, 04-cv-2022, 04-
cv-2046, 04-cv-2215, 05-cv-0023, 05-cv-0247, 05-cv-
0270, 05-cv-0280, 05-cv-0329, 05-cv-0359, 05-cv-0392,
05-cv-0492, 05-cv-0520, 05-cv-0526, 05-cv-0569, 05-
cv-0634, 05-cv-0748, 05-cv-0763, 05-cv-0764, 05-cv-
0877, 05-cv-0883, 05-cv-0889, 05-cv-0892, 05-cv-0993,
05-cv-0994, 05-cv-0998, 05-cv-0999, 05-cv-1048, 05-
cv-1189, 05-cv-1124, 05-cv-1220, 05-cv-1244, 05-cv-
1347, 05-cv-1353, 05-cv-1429, 05-cv-1457, 05-cv-1458,
05-cv-1487, 05-cv-1490, 05-cv-1497, 05-cv-1504, 05-
cv-1505, 05-cv-1506, 05-cv-1555, 05-cv-1592, 05-cv-
1601, 05-cv-1607, 05-cv-1623, 05-cv-1638, 05-cv-1645,
05-cv-1646, 05-cv-1678, 05-cv-1971, 05-cv-1983, 05-
cv-2010, 05-cv-2088, 05-cv-2104, 05-cv-2185, 05-cv-
2186, 05-cv-2199, 05-cv-2249, 05-cv-2349, 05-cv-2367,
05-cv-2371, 05-cv-2378, 05-cv-2379, 05-cv-2380, 05-
cv-2384, 05-cv-2385, 05-cv-2386, 05-cv-2387, 05-cv-
2444, 05-cv-2479, 06-cv-0618, 06-cv-1668, 06-cv-1684,
06-cv-1690, 06-cv-1758, 06-cv-1761, 06-cv-1765, 06-
cv-1766, 06-cv-1767, 07-cv-1710, 07-cv-2337, 07-cv-
2338, 08-cv-0987, 08-cv-1085, 08-cv-1101, 08-cv-1104,
08-cv-1153, 08-cv-1185, 08-cv-1207, 08-cv-1221, 08-
cv-1223, 08-cv-1224, 08-cv-1227, 08-cv-1228, 08-cv-
1230, 08-cv-1232, 08-cv-1233, 08-cv-1235, 08-cv-1236,
08-cv-1237, 08-cv-1238, 08-cv-1360, 08-cv-1440, 08-
cv-1733, 08-cv-1805
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IN RE GUANTANAMO DETAINEE LITIGATION

CASE MANAGEMENT ORDER

Upon review of the parties’ briefs in response to
the Court’s order of July 11, 2008, and the record
herein, and to provide the petitioners in these cases
with prompt habeas corpus review, see Boumediene
v. Bush, 128 S. Ct. 2229, 2275 (2008), while “pro-
ceed[ing] with the “caution” necessary in this con-
text, Hamdi v. Rumsfeld, 542 U.S. 507, 539 (2004)
(plurality), and not “disregard[ing] the dangers the
detention in these cases was intended to prevent,”
Boumediene, 128 S. Ct. at 2276, the Court enters the
following Case Management Order to govern pro-
ceedings in the above-captioned cases.!

L.

A. Factual Returns.? In accordance with the
Court’s order of July 29, 2008, as amended by the

1 While the framework detailed in this Order governs pro-
ceedings in all cases consolidated before this Court, the judges
to whom the cases are assigned for final resolution (“Merits
Judges”) may alter the framework based on the particular facts
and circumstances of their individual cases. Additionally, the
Merits Judges will address procedural and substantive issues
not covered in this Order.

2 When used in this Order, the term “factual return” refers
to factual returns and proposed amended factual returns filed
pursuant to the Court’s order of July 29, 2008, as amended by
the Court’s order of September 19, 2008.

(footnote cont’d)
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Court’s order of September 19, 2008, the government
shall file returns and proposed amended returns con-
taining the factual basis upon which it is detaining
the petitioner. Cf. Hamdi, 542 U.S. at 533 (holding
that a “citizen detainee seeking to challenge his clas-
sification as an enemy combatant must receive notice
of the factual basis for his classification”).

B. Legal Justification. The government shall file a
succinct statement explaining its legal justification
for detaining the petitioner. If the government’s jus-
tification for detention is the petitioner’s status as an
enemy combatant, the government shall provide the
definition of enemy combatant on which it relies.

In cases in which the government already filed a
factual return, the legal justification is due within 7
days of the date of this Order. In all other cases, the
government shall include the legal justification with
the factual return.

C. Unclassified Factual Returns. Within 14 days
of the date of this Order, the government shall file an
unclassified version of each factual return it has filed
to date. In cases in which the government has yet to
file a factual return, the government shall file an un-
classified version of the return within 14 days of the
date on which the government is to file the factual
return.

D. Exculpatory Evidence.

1. The government shall disclose to the petitioner
all reasonably available evidence in its possession
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that tends materially to undermine the information
presented to support the government’s justification
for detaining the petitioner. See Boumendiene, 128
S. Ct. at 2270 (holding that habeas court “must have
the authority to admit and consider relevant excul-
patory evidence that was not introduced during the
[CSRT] proceeding”). In cases in which the govern-
ment already filed a factual return, disclosure of
such exculpatory evidence shall occur within 14 days
of the date of this Order. In all other cases, disclo-
sure shall occur within 14 days of the date on which
the government files the factual return. By the date
on which disclosure is to occur under this paragraph,
the government shall file a notice certifying either
that it has disclosed the exculpatory evidence or that
1t does not possess any exculpatory evidence.

2. If evidence described in the preceding para-
graph becomes known to the government after the
date on which the government was to disclose excul-
patory evidence in a petitioner’s case, the govern-
ment shall provide the evidence to the petitioner as
soon as practicable.

E. Discovery.

1. If requested by the petitioner, the government
shall disclose to the petitioner: (1) any documents or
objects in its possession that are referenced in the
factual return; (2) all statements, in whatever form,
made or adopted by the petitioner that relate to the
information contained in the factual return; and (3)
information about the circumstances in which such
statements of the petitioner were made or adopted.
Cf. Harris v. Nelson, 394 U.S. 286, 300 n.7 (1969)
(“[D]istrict courts have the power to require discov-
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ery when essential to render a habeas corpus pro-
ceeding effective.”). In cases in which the government
already filed a factual return, requested disclosure
shall occur within 14 days of the date on which the
petitioner requests the disclosure. In all other cases,
requested disclosure shall occur within 14 days of the
date on which the government files the factual re-
turn or within 14 days of the date on which the peti-
tioner requests disclosure, whichever is later.

2. The Merits Judge may, for good cause, permit
the petitioner to obtain limited discovery beyond that
described in the preceding paragraph. Cf. Bracy v.
Gramley, 520 U.S. 899, 904 (1997) (“A habeas peti-
tioner, unlike the usual civil litigant in federal court,
1s not entitled to discovery as a matter of ordinary
course.”). Discovery requests shall be presented by
written motion to the Merits Judge and (1) be nar-
rowly tailored, not open-ended; (2) specify the discov-
ery sought; (3) explain why the request, if granted, is
likely to produce evidence that demonstrates that the
petitioner’s detention 1s unlawful, see Harris, 394
U.S. at 300 (“[W]here specific allegations before the
court show reason to believe that the petitioner may,
if the facts are fully developed, be able to demon-
strate that he i1s confined illegally and is therefore
entitled to relief, it is the duty of the court to provide
the necessary facilities and procedures for an ade-
quate inquiry.”); and (4) explain why the requested
discovery will enable the petitioner to rebut the fac-
tual basis for his detention without unfairly disrupt-
ing or unduly burdening the government, c¢f. Hamdi,
542 U.S. at 533 (holding that “citizen-detainee seek-
ing to challenge his classification as an enemy com-
batant must receive . . . a fair opportunity to rebut
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the Government’s factual assertions before a neutral
decisionmaker”); id. at 534 (“[E]Jnemy combatant pro-
ceedings may be tailored to alleviate their uncommon
potential to burden the Executive at a time of ongo-
ing military conflict.”). The Merits Judge will set the
date by which all discovery must be completed.

F. Classified Information. If any information to be
disclosed to the petitioner under Sections I.D or I.E
of this Order is classified, the government shall pro-
vide the petitioner with an adequate substitute and,
unless granted an exception, provide the petitioner’s
counsel with the classified information, provided the
petitioner’s counsel is cleared to access such informa-
tion under Section D of the Protective Order entered
in the petitioner’s case. If the government objects to
providing the petitioner’s counsel with the classified
information on the basis that, in the interest of na-
tional security, the information should not be dis-
closed, the government shall move for an exception to
disclosure and provide the information to the Merits
Judge in camera for a determination as to whether
the information should be disclosed and, if not dis-
closed, whether the government will be permitted to
rely on the information to support detention. See
Boumediene, 128 S. Ct. at 2276 (“[T]he Government
has a legitimate interest in protecting sources and
methods of intelligence gathering; and we expect
that the District Court will use its discretion to ac-
commodate this interest to the greatest extent possi-
ble.”); CIA v. Sims, 471 U.S. 159, 175 (1985) (“The
Government has a compelling interest in protecting .
. . the secrecy of information important to our na-
tional security . ...” (citation omitted)).
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G. Traverse. In response to the government’s fac-
tual return, the petitioner shall file a traverse con-
taining the relevant facts and evidence supporting
the petition. See Boumediene, 128 S. Ct. at 2273 (“If
a detainee can present reasonably available evidence
demonstrating there is no basis for his continued de-
tention, he must have the opportunity to present this
evidence to a habeas corpus court.”); c¢f. Hamdi, 542
U.S. at 533 (holding that a “citizen-detainee seeking
to challenge his classification as an enemy comba-
tant must receive . . . a fair opportunity to rebut the
Government’s factual assertions before a neutral de-
cisionmaker”). Traverses are due within 14 days of
the date on which the government files notice relat-
ing to exculpatory evidence under Section I.D.1 of
this Order. The Merits Judge may, for good cause,
permit the petitioner to amend or supplement a filed
traverse.

II.

A. Burden and Standard of Proof. The govern-
ment bears the burden of proving by a preponder-
ance of the evidence that the petitioner’s detention is
lawful. Boumediene, 128 S. Ct. at 2271 (“The extent
of the showing required of the government in these
cases 1s a matter to be determined.”).

B. Presumption in Favor of the Government’s
Evidence. The Merits Judge may accord a rebuttable
presumption of accuracy and authenticity to any evi-
dence the government presents as justification for
the petitioner’s detention if the government estab-
lishes that the presumption is necessary to alleviate
an undue burden presented by the particular habeas
corpus proceeding. See Hamdi, 542 U.S. at 534
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(“[E]Jnemy-combatant proceedings may be tailored to
alleviate their uncommon potential to burden the
Executive at a time of ongoing military conflict. . . .
[For example,] the Constitution would not be of-
fended by a presumption in favor of the government’s
evidence, so long as that presumption remained a re-
buttable one and a fair opportunity for rebuttal were
provided.”); Boumediene, 128 S. Ct. at 2276 (“Certain
accommodations can be made to reduce the burden
habeas corpus proceedings will place on the military
without impermissibly diluting the protections of the
writ.”). If the Merits Judge determines that a pre-
sumption is warranted, the petitioner will receive no-
tice of the presumption and an opportunity to rebut
it.

C. Hearsay. On motion of either the petitioner or
the government, the Merits Judge may admit and
consider hearsay evidence that is material and rele-
vant to the legality of the petitioner’s detention if the
movant establishes that the hearsay evidence is reli-
able and that the provision of nonhearsay evidence
would unduly burden the movant or interfere with
the government’s efforts to protect national security.
See Hamdi, 542 U.S. at 533-34 (noting that, in ene-
my-combatant proceedings, “[h]earsay . .. may need
to be accepted as the most reliable available evi-
dence”). The proponent of hearsay evidence shall
move for admission of the evidence no later than 7
days prior to the date on which the initial briefs for
judgment on the record are due under Section ITI.A.1
of this Order. The party opposing admission shall re-
spond to the motion within 3 days of its filing. If the
Merits Judge admits hearsay evidence, the party op-
posing admission will have the opportunity to chal-
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lenge the credibility of, and weight to be accorded,
such evidence.

I1I.
A. Judgment on the Record.

1. Initial Briefs. Within 14 days of the filing of the
traverse, or within 14 days of the date of this Order
in cases in which the petitioner already filed a tra-
verse, the petitioner and the government shall each
file a brief in support of judgment on the record.
Each brief shall address both the factual basis and
the legal justification for detention, see Boumediene,
128 S. Ct. at 2269 (“The habeas court must have suf-
ficient authority to conduct a meaningful review of
both the cause for detention and the Executive’s
power to detain.”), and be accompanied by a separate
statement of material facts as to which the party
contends there is no genuine dispute. The statement
of material facts shall cite to the specific portions of
the record that support the party’s contention that a
fact is not in dispute and shall not contain argument.
Initial briefs shall not exceed 45 pages, excluding the
statement of material facts.

2. Response Briefs. Within 7 days of the filing of
initial briefs, the parties shall file response briefs.
Each response brief shall be accompanied by a fac-
tual response statement that either admits or con-
troverts each fact identified in the opposing party’s
statement of material facts as one to which there is
no genuine dispute. The factual response shall cite to
the specific portions of the record that support the
party’s contention that a fact is disputed. The Court
may treat as conceded any legal argument presented
in an initial brief that is not addressed in the re-
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sponse brief and may assume that facts identified in
the statement of material facts are admitted unless
controverted in the factual response. Response briefs
shall not exceed 35 pages, excluding the factual re-
sponse.

3. Reply Briefs. Reply briefs may be filed only by
leave of court.

4. Hearing. The Merits Judge may allow oral ar-
gument.

B. Evidentiary Hearing.

1. Basis for a Hearing. If, after reviewing the par-
ties’ briefs for judgment on the record, the Merits
Judge determines that substantial issues of material
fact preclude final judgment based on the record, the
petitioner is entitled to an evidentiary hearing. Cf.
Stewart v. Overholser, 186 F.2d 339, 342 (D.C. Cir.
1950) (“When a factual dispute is at the core of a de-
tention challenged by an application for the writ it
ordinarily must be resolved by the hearing process.”).

2. Prehearing Conference. Counsel shall appear
for a prehearing conference to discuss and narrow
the issues to be resolved at the hearing, discuss evi-
dentiary issues that might arise at the hearing, iden-
tify witnesses and documents that they intend to
present at the hearing, and discuss the procedures
for the hearing.

3. Petitioner’s Presence. The petitioner will not
have access to classified portions of the hearing.
Through available technological means that are ap-
propriate and consistent with protecting classified
information and national security, the Merits Judge
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will attempt to provide the petitioner with access to
unclassified portions of the hearing.

SO ORDERED.

November 6, 2008

/sl

Thomas F. Hogan

United States District Judge
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APPENDIX F
CONSTITUTIONAL AND STATUTORY PROVISIONS

U.S. CONST., AMEND. V

No person shall be held to answer for a capital, or
otherwise infamous crime, unless on a presentment
or indictment of a Grand Jury, except in cases aris-
ing in the land or naval forces, or in the Militia,
when in actual service in time of War or public dan-
ger; nor shall any person be subject for the same of-
fence to be twice put in jeopardy of life or limb; nor
shall be compelled in any criminal case to be a wit-
ness against himself, nor be deprived of life, liberty,
or property, without due process of law; nor shall
private property be taken for public use, without just
compensation.

28 U.S.C. § 2241
Power to grant writ

(a) Writs of habeas corpus may be granted by the
Supreme Court, any justice thereof, the district
courts and any circuit judge within their respective
jurisdictions. The order of a circuit judge shall be en-
tered in the records of the district court of the district
wherein the restraint complained of is had.

(b) The Supreme Court, any justice thereof, and any
circuit judge may decline to entertain an application
for a writ of habeas corpus and may transfer the ap-
plication for hearing and determination to the dis-
trict court having jurisdiction to entertain it.(c) The
writ of habeas corpus shall not extend to a prisoner
unless--
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(1) He 1s in custody under or by color of the authori-
ty of the United States or is committed for trial be-
fore some court thereof; or

(2) He 1is in custody for an act done or omitted in
pursuance of an Act of Congress, or an order,
process, judgment or decree of a court or judge of the
United States; or

(3) He is in custody in violation of the Constitution
or laws or treaties of the United States; or

(4) He, being a citizen of a foreign state and domi-
ciled therein is in custody for an act done or omitted
under any alleged right, title, authority, privilege,
protection, or exemption claimed under the commis-
sion, order or sanction of any foreign state, or under
color thereof, the validity and effect of which depend
upon the law of nations; or

(5) It is necessary to bring him into court to testify
or for trial.

(d) Where an application for a writ of habeas corpus
1s made by a person in custody under the judgment
and sentence of a State court of a State which con-
tains two or more Federal judicial districts, the ap-
plication may be filed in the district court for the dis-
trict wherein such person is in custody or in the dis-
trict court for the district within which the State
court was held which convicted and sentenced him
and each of such district courts shall have concurrent
jurisdiction to entertain the application. The district
court for the district wherein such an application is
filed in the exercise of its discretion and in further-
ance of justice may transfer the application to the
other district court for hearing and determination.
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(e) (1) No court, justice, or judge shall have jurisdic-
tion to hear or consider an application for a writ of
habeas corpus filed by or on behalf of an alien de-
tained by the United States who has been deter-
mined by the United States to have been properly
detained as an enemy combatant or is awaiting such
determination.

(2) Except as provided in paragraphs (2) and (3) of
section 1005(e) of the Detainee Treatment Act of
2005 (10 U.S.C. 801 note), no court, justice, or judge
shall have jurisdiction to hear or consider any other
action against the United States or its agents relat-
ing to any aspect of the detention, transfer, treat-
ment, trial, or conditions of confinement of an alien
who is or was detained by the United States and has
been determined by the United States to have been
properly detained as an enemy combatant or is
awaiting such determination.

28 U.S.C. § 2246
Evidence; depositions; affidavits

On application for a writ of habeas corpus, evidence
may be taken orally or by deposition, or, in the dis-
cretion of the judge, by affidavit. If affidavits are
admitted any party shall have the right to propound
written interrogatories to the affiants, or to file ans-
wering affidavits.

FED. R. EvID. 802

Hearsay is not admissible except as provided by
these rules or by other rules prescribed by the Su-
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preme Court pursuant to statutory authority or by
Act of Congress.

FED. R. EVID 1101(E)

Rules applicable in part. In the following proceedings
these rules apply to the extent that matters of evi-
dence are not provided for in the statutes which go-
vern procedure therein or in other rules prescribed
by the Supreme Court pursuant to statutory authori-
ty: ... habeas corpus under sections 2241-2254 of title
28, United States Code ....
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