Nos. 09-1298, 09-1302

~_~? 7 2010

upreme ourt of nitel tatee
GENERAL DYNAMICS CORPORATION, PETITIONER,
V.
UNITED STATES OF AMERICA

THE BOEING COMPANY, PETITIONER,
V.
UNITED STATES OF AMERICA

ON PETITIONS FOR A WRIT OF CERTIORARI
TO THE UNITED STATES COURT OF APPEALS
FOR THE FEDERAL CIRCUIT

BRIEF OF NATIONAL DEFENSE
INDUSTRIAL ASSOCIATION AS AMICUS
CURIAE SUPPORTING PETITIONERS

DEANNE E. MAYNARD
Counsel of Record
BRIAN R. MATSUI
JEREMY M. MCLAUGHLIN
MORRISON ~ FOERSTER LLP
2000 Pennsylvania Ave., N.W.
Washington, D.C. 20006
dmaynard@mofo.com
(202) 887-8740
Counsel for Amicus Curiae
MAY 27, 2010
COCKLE LAW BRIEF PRINTING CO. (800) 225-6964
OR CALL COLLECT (402) 342-2831

Blank Page

TABLE OF CONTENTS
Page
TABLE OF AUTHORITIES ................................. ii
INTEREST OF AMICUS CURIAE ...................... 1
SUMMARY OF ARGUMENT ..............................

3

ARGUMENT ........................................................

8

REVIEW IS NECESSARY BECAUSE THE
FEDERAL CIRCUIT’S DECISION CREATES
SIGNIFICANT UNCERTAINTY REGARDING THE PRINCIPLES THAT CONTROL
THE GOVERNMENT’S TERMINATION OF
ITS CONTRACTS WITH THE NATION’S
CONTRACTORS .............................................. 8
A. The Federal Circuit’s Ruling Confers Virtually Unconstrained Power On The
Government Arbitrarily To Terminate
Contracts For Default ................................ 8
B. The Government’s Invocation Of The
State-Secrets Privilege To Preclude A
Contractor’s Defense Cannot Be Reconciled With This Court’s Precedent Or
That Of Other Courts Of Appeals .............16
C. The Ruling Below Will Hinder The Nation’s Ability To Develop Cutting-Edge
Defense Technology ...................................23
CONCLUSION ..................................................... 29

ii
TABLE OF AUTHORITIES
Page
CASES:

Acme Process Equip. Co. v. United States, 347
F.2d 509 (Ct. C1. 1965), rev’d on other
grounds, 385 U.S. 138 (1966) ..................................11
Appeal of Executive Elevator Serv., No. VABCA2152, 1987 VA BCA Lexis 81 (May 15, 1987) ...........
9
Appeal of JAMCO Constructors, Inc., No.
VABCA-3271, 1993 VA BCA Lexis 30 (Oct. 5,
1993) ........................................................................10
Bareford v. General Dynamics Corp., 973 F.2d
1138 (5th Cir. 1992) .................................................20
California Fed. Bank v. United States, 39 Fed.
C1. 753 (1997) ..........................................................24
Christopher Vill., L.P. v. United States, 360
F.3d 1319 (Fed. Cir. 2004) .......................................12
Darwin Constr. Co. v. United States, 811 F.2d
593 (Fed. Cir. 1987) ...................................................4
DeVito v. United States, 413 F.2d 1147 (Ct. C1.
1969) ................................................................ 3, 9, 14
El-Masri v. United States, 479 F.3d 296 (4th
Cir. 2007) ...........................................................19, 22
Empire Energy Mgmt. Sys. v. Roche, 362 F.3d
1343 (Fed. Cir. 2004) ...............................................12
H.N. Bailey & Assoc. v. United States, 196 Ct.
C1. 156 (1971) ..........................................................10

o.o

111

TABLE OF AUTHORITIES--Continued
Page
Herring v. United States, No. 03-cv-5500, 2004
WL 2040272 (E.D. Pa. Sept. 10, 2004), aft’d,
424 F.3d 384 (3d Cir. 2005) .....................................22
In re Sealed Cases, 494 F.3d 139 (D.C. Cir.
2007) ........................................................................19
Jencks v. United States, 353 U.S. 657 (1957) ...... 18, 21
20
Kasza v. Browner, 133 F.3d 1159 (9th Cir. 1998) ......
Lisbon Contractors, Inc. v. United States, 828
F.2d 759 (Fed. Cir. 1987) ............................... 5, 15, 16
Maxima Corp. v. United States, 847 F.2d 1549
(Fed. Cir. 1988) ..........................................................3
Molerio v. FBI, 749 F.2d 815 (D.C. Cir. 1984) ............19
Roviaro v. United States, 353 U.S. 53 (1957) ............18
Schlesinger v. United States, 390 F.2d 702 (Ct.
C1. 1968) ..................................................................10
Tenenbaum v. Simonini, 372 F.3d 776 (6th Cir.
2004) ........................................................................19
United States v. Reynolds, 345 U.S. 1 (1953) .... 17, 18, 22
United States v. Winstar Corp., 518 U.S. 839
(1996) .......................................................................25
Zuckerbraun v. General Dynamics Corp., 935
F.2d 544 (2d Cir. 1991) ............................................20

iv

TABLE OF AUTHORITIES--Continued
Page
STATUTES ~ REGULATIONS:

28 U.S.C. § 1295(a)(3), (10) ........................................16
41 U.S.C. § 605(a) ...................................................9, 10
48 C.F.R.
§ 9.406-2(b)(1) ............................................................3
§ 35.002 .............................................................. 15, 27
§ 49.101(a) .................................................................3
§ 49.402-2(a) ..............................................................3
§ 49.402-3(f) ............................................................10
§ 52.249-9(a)(1)(ii) ...................................................14
OTHER AUTHORITIES:

GAO, Report No. 08-467SP, Defense Acquisitions: Assessments of Selected Weapon Programs (Mar. 2008) ............................................. 25, 27
GAO, Report No. 08-572T, Defense Management: DOD Needs to Reexamine Its Extensive
Reliance on Contractors and Continue to Improve Management and Oversight (Mar.
2008) ........................................................................26
GAO, Report No. 09-326SP, Defense Acquisitions: Assessments of Selected Weapon Programs (Mar. 2009) ....................................... 15, 26, 27

V

TABLE OF AUTHORITIES--Continued
Page
GAO, Report No. 09-648T, Space Acquisitions:
Government and Industry Partners Face Substantial Challenges in Developing New DOD
Space Systems (Apr. 2009) ................................27, 28
GAO, Report No. 10-39, Defense Acquisitions:
Further Actions Needed to Address Weaknesses in DOD’s Management of Professional
and Management Support Contracts (Nov.
2009) ........................................................................25
GAO, Report No. 10-492, Warfighter Support:
DOD Needs to Improve Its Planning for Using Contractors to Support Future Military
Operations (Mar. 2010) ...........................................26
Ralph C. Nash, Fixed-Price Research & Development Contracts: A Risk Too High, 23 Nash
& Cibinic Rep. ~] 39 (Aug. 2009) .............................
28

Blank Page

The National Defense Industrial Association
("NDIA") respectfully submits this brief as amicus
curiae in support of petitioners.1
INTEREST OF AMICUS CURIAE
The NDIA is a nonpartisan, nonprofit organization with a membership that includes over 1,700
companies and 80,000 individuals. NDIA’s members
provide a wide variety of goods and services to the
government and include some of the Nation’s largest
defense and homeland security contractors. Among
other things, NDIA’s members perform, and may be
asked in the future to perform, large-scale research
and development contracts with the government
similar to the one awarded to petitioners to design,
manufacture, and test the "A-12 Avenger" aircraft.
The issues in this case are of substantial interest
to NDIA’s members, because they affect the circumstances under which the government can terminate
fixed-price research and development contracts, and

1 Pursuant to Rule 37.2(a), the parties’ counsel of record
were notified ten days prior to the due date of the intention to
file this brief. Copies of letters consenting to the filing of this
brief by the parties have been filed with the Clerk of the Court.
No counsel for a party-authored this brief in whole or in part,
and no party or counsel for a party made a monetary
contribution intended to fund the preparation or submission of
the brief. No person other than amicus curiae, its members, or
its counsel made a monetary contribution to the preparation or
submission of this brief.

the manner in which the government can subsequently justify its terminations in court. The ruling
below, if not reversed by this Court, exposes NDIA
members to the severe consequences of default termination, based not on contract performance but on
waning political or economic support. Such results
create significant risks that will severely undermine
NDIA’s members’ abilities and incentives to undertake future government contracts.
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SUMMARY OF ARGUMENT
The government possesses extraordinary power
to terminate its own contractual obligations. The
Federal Acquisition Regulation, which governs every
federal procurement contract, allows the government
to terminate a contract at any time, for almost any
reason, for its own convenience. 48 C.F.R. § 49.101(a).
There are virtually no consequences to the government for a termination for convenience. The government simply walks away from the deal and must
only reimburse the contractor for costs reasonably
incurred and (in some cases) a reasonable profit on
those costs. Maxima Corp. v. United States, 847 F.2d
1549, 1552 (Fed. Cir. 1988).
The government also can, under circumstances
broadly expanded by the ruling below, terminate a
contract for "default." 48 C.F.R. § 49.101(a). The consequences to the contractor for a default termination
are severe. DeVito v. United States, 413 F.2d 1147,
1153 (Ct. C1. 1969). The contractor is denied payment
for out-of-pocket costs that have not already been
reimbursed, and the contractor may be required to
pay back all progress payments it has received for
work that has not yet been accepted by the government. 48 C.F.R. § 49.402-2(a). A default termination
also can result in the contractor being barred from
public contracting, or being prejudiced in the award
of new contracts. Id. § 9.406-2(b)(1).
After the fact, contractors can contest a default
termination and require the government to prove the
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grounds for default. But even if the contractor ultimately prevails in the litigation due to the government’s failure to justify its default termination,
the termination is simply converted into one for
convenience, as the government is not subjected to
ordinary breach damages. Darwin Constr. Co. v.
United States, 811 F.2d 593,597 (Fed. Cir. 1987).
A. The Federal Circuit’s multi-billion dollar forfeiture in this case effects an unprecedented expansion of the government’s ability to terminate a
government contract for default. This Court’s review
is imperative because the ruling below strips from
contractors significant procedural protections and alters the substantive requirements of what the government must prove to sustain a default termination.
1. Until the ruling below, longstanding precedent had required that the contracting officer decide
and articulate the basis for a default termination
after considering several specific factors enumerated
in the Federal Acquisition Regulation. Such procedures guaranteed that the government official with
the authority and knowledge to administer the contract was the person actually assessing the contractor’s performance.
But the ruling below, rather than requiring the
government to rely on the grounds actually given by
the contracting officer in cancelling the contract,
allows the government to concoct an after-the-fact
rationale to justify the default termination. The government’s termination can now be sustained so long

as there is some "nexus" between the decision to
terminate and the contractor’s performance. The
Court should review this departure from prior government contracting principles, because it relieves
the contracting officer of the burden of justifying a
default termination and places that responsibility in
the hands of government litigators, who are free to
create an after-the-fact analysis and justification.
2. Moreover, in addition to removing significant
procedural protections on which contractors have long
relied, the ruling below eliminates an important objective standard under which the government’s justification for default terminations had been measured.
Before the Federal Circuit’s ruling, a fixed-price
contract could be terminated for default when "there
was no reasonable likelihood that the contractor
could perform the entire contract effort within the
time remaining for contract performance." Lisbon
Contractors, Inc. v. United States, 828 F.2d 759, 765
(Fed. Cir. 1987) (citation and brackets omitted). But
where the government is unable to meet that standard-because the government has previously excused
the contract completion date during contract performance--the Federal Circuit’s decision permits a contract to be terminated for default whenever the
government "feel[s] insecure about the contractors’
rate of progress." This low threshold for default
termination ignores the reality of massive fixedpriced research and development contracts, which
sometimes require significant flexibility as the contractor attempts an undertaking that has never been
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accomplished. If left standing, the ruling below will
discourage contractors from entering such innovationgenerating contracts.
B. The Federal Circuit’s ruling, which permits
the government to pursue a claim against contractors
and then to invoke the state-secrets privilege to deprive them of a valid defense to that claim, provides
an independent basis for this Court’s review. The
decision cannot be reconciled with decisions of this
Court or those of several courts of appeals.
The state-secrets holding in this case will have a
profound effect on government contractors, including
NDIA’s members. Many government contracts require the contractor either to use or to develop
classified material. The mere existence of this topsecret information now provides the government with
a potential basis to invoke the privilege whenever the
contractor seeks to raise a valid defense to a government claim of default.
C. The Federal Circuit’s decision will have
catastrophic effects on the government-contracting
industry. The Department of Defense invests hundreds of billions of dollars in government contracts
and relies on those contracts to provide a wide array
of services. The uncertainty and fundamental
unfairness resulting from the unbridled authority
bestowed on the government by the Federal Circuit’s
decision, however, either will discourage contractors
from engaging in particularly risky or difficult-toachieve contracts with the government or will cause

such engagements to become more costly to taxpayers.
More specifically, and more importantly, the Federal Circuit’s decision will discourage major research
and development projects. These projects are the
foundation of significant advances to our Nation’s
defense, yet they often require flexibility as contractors are asked to work in uncharted territory. It is
commonplace for these contracts to experience cost
and schedule overruns, which the government often
waives based on its own recognition that the contract
goal was not attainable in the time or under the
terms originally contemplated. That such a common
reality could now be the basis for a default termination-particularly where the government has waived
the contract completion date--will discourage contractors from entering into these contracts in the
future.
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ARGUMENT
REVIEW IS NECESSARY BECAUSE THE FEDERAL CIRCUIT’S DECISION CREATES SIGNIFICANT UNCERTAINTY REGARDING THE
PRINCIPLES THAT CONTROL THE GOVERNMENT’S TERMINATION OF ITS CONTRACTS
WITH THE NATION’S CONTRACTORS
A.

The Federal Circuit’s Ruling Confers Virtually Unconstrained Power On The Government Arbitrarily To Terminate Contracts
For Default

Under the ruling below, the contracting officer
has the power to terminate a government contract for
default without any evaluation of the contractor’s
actual performance. Worse still, the Federal Circuit
held that judicial review of the contracting officer’s
termination decision need not be confined to the
contemporaneous justification. This result eliminates
the previously clear standards on which NDIA’s members have long relied when investing billions of
dollars to complete contracts, substituting a regime in
which a default termination can be upheld on any
ground--even post hoc grounds never considered or
articulated by the contracting officer when making
the actual termination decision. This result conflicts
with the plain language of the Contract Disputes Act
and nearly a century of judicial precedent. Review by
this Court is warranted.
1. a. This Court should review the Federal
Circuit’s ruling because it upsets settled rules that
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govern most government contracts. Like petitioners,
many of NDIA’s members and other contractors have
long relied on previously settled procedural principles
when entering contracts with the government. While
contractors must assume the risk of a termination for
convenience---that is, the risk that the government
may choose to walk away from its contractual obligations for virtually any reason without incurring
ordinary contract breach damages--contractors have
been protected (at least until the ruling below) by the
requirement that the government must articulate a
sound, rather than pretextual, basis for a default termination.
Before this case, the explicit factors enumerated
in the Federal Acquisition Regulation (discussed below) have guided NDIA’s members in assessing risks
before entering into particular contracts and have
minimized the risk of termination during performance. These are particularly important considerations because, unlike a termination for convenience,a
default termination is "a species of forfeiture," DeVito,
413 F.2d at 1153, with "the most serious consequences
for a contractor," Appeal of Executive Elevator Serv.,
No. VABCA-2152, 1987 VA BCA Lexis 81, at *44 (May
15, 1987).
b. The Contract Disputes Act provides that "[a]ll
claims by the government against a contractor relating to a contract shall be the subject of a decision
by the contracting officer." 41 U.S.C. § 605(a).
Any decsion by the contracting officer must be reasoned and capable of judicial review: "The contracting
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officer shall issue his decision in writing [and] * * *
shall state the reasons for the decision reached * * * "
Ibid. Moreover, far from conferring unbridled discretion on the contracting officer, a default determination requires that the contracting officer "shall consider" several enumerated factors before deciding
that the contractor cannot complete the contract
within the allotted time frame. 48 C.F.R. § 49.4023(f). These factors include "[t]he terms of the contract" and "the specific failure of the contractor and
the excuses for the failure." Ibid. These provisions
guarantee that the contracting officer--the government official with the actual authority and knowledge
to administer the contract and the person who
interacts with the contractors on a regular basis--is
the decisionmaker to judge the contractor’s performance.
Consistent with these principles, courts have
long held that the government must be held "strict[ly]
accountab[le]" for its decision to terminate a contract
for default. H.N. Bailey & Assoc. v. United States,
196 Ct. C1. 156, 163 (1971). To that end, the
government must dedicate "genuine consideration" to
the relevant information rather "than a pro forma
check off of" the factors. Appeal of JAMCO
Constructors, Inc., No. VABCA-3271, 1993 VA BCA
Lexis 30, at *54 (Oct. 5, 1993). The Federal Circuit’s
predecessor court long held that this is a "protective
rule" that ensures the government contractor is being treated fairly. Schlesinger v. United States, 390
F.2d 702, 709 (Ct. C1. 1968). And it ensures that the
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government has some basis for terminating a contract
for default. Acme Process Equip. Co. v. United States,
347 F.2d 509, 528 (Ct. C1. 1965) (explaining that the
government "may always sever contractual relations"
for convenience, but if it "seeks instead to annul a
contract for fault, thereby leaving the contractor
wholly uncompensated, it must have proper justification for such harsh consequences"), rev’d on other
grounds, 385 U.S. 138 (1966).
c. There can be no dispute that none of this
actually occurred in this case, and, absent this
Court’s review, there now can be no assurance that it
ever will occur in the future. Here, the trial court
found that the contracting officer did not exercise his
own discretion in applying the regulatory factors
relating to default terminations but acted because
political support for the contract was waning and
then-Secretary of Defense Cheney ordered that the
contract be terminated. General Dynamics Pet. App.
("GD App.") 411a; Boeing Pet. App. ("Boeing App.")
442a. ("In the end, the contract was not terminated
because of contractor default. It was terminated because the Office of the Secretary of Defense withdrew
support and funding."). Indeed, as the trial court
explained:
The contracting officer’s use of contractor
default was based on his general familiarity
with the contractors’ performance, which
previously he had not believed justified a
default termination. He did not consult with
technical personnel. He did not review the
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contractors’ claims for equitable adjustments. He did not give adequate attention to
the claims that may have excused the alleged
default in that time, especially those involving superior knowledge issues.
GD App. 411a; Boeing App. 442a. Thus, the contracting officer’s termination "memorandum was
cribbed" from a memorandum related to "another
program," GD App. 411a; Boeing App. 443a, and
plainly demonstrated "that consideration of the [Federal Acquisition Regulation] factors was non existent.
The entire termination procedure was pro forma at
best." GD App. 412a; BoeingApp. 443a-444a.
Although the default termination could not be
sustained under previously established law, the Federal Circuit in this case adopted a new standard to
review such determinations: "there must be a nexus
between the government’s decision to terminate for
default and the contractor’s performance." GD App.
269a; Boeing App. 95a. This "nexus" requirement is
satisfied so long as "the termination for default was
predicated on contract related issues." GD App. 251a;
Boeing App. 75a. And it permits a default termination without requiring the government "to establish
that the contracting officer conducted the analysis
necessary to sustain a default under the alternative
theory." GD App. 29a; Boeing App. 31a.2 In other
2 Although the court below later relied on two decisions for
this proposition--Empire Energy Mgmt. Sys. v. Roche, 362 F.3d
1343, 1357 (Fed. Cir. 2004), and Christopher Vill., L.P.v. United
(Continued on following page)
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words, the Federal Circuit’s standard relieves the
contracting officer of any burden to analyze or to
articulate a basis for a default termination, and
instead places that responsibility in the hands of
government litigators, who are free to adopt an afterthe-fact analysis and justification.
2. Perhaps even more troubling, the Federal
Circuit’s ruling also exposes NDIA’s members to the
consequences of a default termination whenever the
government’s litigators can subsequently prove that a
contracting officer might have felt "insecure about the
contractors’ rate of progress" when there is no valid
contract completion date. GD App. 27a; Boeing App.
29a. Thus, the Federal Circuit’s ruling both permits
the government to justify its decision after the fact
and without regard to what the contracting officer
actually believed and it eliminates a meaningful objective standard by which to measure the contractor’s
nonperformance in assessing a default termination.
a. The Court should review the ruling below
because, in contracts without a valid contract completion date, the government can wait and see how the
project continues to progress, without establishing a
States, 360 F.3d 1319, 1337 (Fed. Cir. 2004)--both were decided
after the court’s earlier opinion in this case articulated its new
standard. If anything, the court’s reliance on those cases demonstrates that the Federal Circuit has abandoned, and without
this Court’s review will continue to abandon, the requirements
of the Contract Disputes Act and the Federal Acquisition Regulation.
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new completion date, in order to take advantage of
the Federal Circuit’s more lenient ad hoc default
termination standard. If the ruling is not reversed,
contractors will have less incentive to enter costly,
fixed-priced research and development projects where
completion of the contract might require the contractor and the government to revise specifications and
the contract’s schedule, because that needed flexibility subsequently may be used against the contractor
when the government seeks to terminate a contract
for default. Moreover, contractors will be prejudiced
by the fact that they must continue to invest
significant money into research and development--in
this case between $120 to $150 million per month,
GD App. 6a; Boeing App. 7a--without knowing
whether time is "of the essence" and that there is a
possibility of termination for default. DeVito, 413
F.2d at 1154.
b. Once again, the Federal Circuit’s decision
cannot be reconciled with government contract
principles on which petitioners and NDIA’s members
have long relied. Under fixed-price research and
development contracts like the one at issue here, the
government is permitted to terminate a contract for
default when a contractor "fails to * * * [p]rosecute
the work so as to endanger performance of" the
contract. 48 C.F.R. § 52.249-9(a)(1)(ii). Under previously governing precedent, a default termination on
this ground could be justified only when there was
"no reasonable likelihood that the contractor could
perform the entire contract effort within the time
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remaining for contract performance." Lisbon, 828
F.2d at 765 (citation and brackets omitted). Accordingly, the government could not terminate a contract
for default merely because the contractor fell behind
schedule.
These principles are particularly vital to massive,
fixed-price research and development contracts on
which this Nation depends for cutting-edge technology. Significant flexibility is often required--indeed,
assumed--in research and development contracts, so
that the contractors and the government can meet
their stated goal, which is often one that has never
been accomplished. See 48 C.F.R. § 35.002 (noting
that research and development contracts "are
directed toward objectives for which the work or
methods cannot be precisely described in advance"
and that the contracting process should be adapted to
provide "reasonable flexibility and minimum administrative burden"). Thus, sometimes technical specifications, interim deadlines, or the contract completion
date, which might have seemed attainable at the
outset, are later deemed unrealistic and are excused
by the government. GAO, Report No. 09-326SP,
Defense Acquisitions: Assessments of Selected Weapon
Programs 6, 9-11 (Mar. 2009). NDIA’s members have
found that both contractors and the government need
this flexibility to modify these requirements and milestones as such projects progress and unexpected
hurdles must be overcome. And in the process, it is
not unheard of (as occurred here, GD App. 71a-72a;
Boeing App. 145a-146a) for the contract completion
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date--after being waived by the government--to
remain undefined for some period of time as research
and development progresses.

The ruling below effects a sea change in government contract law. It fundamentally changes the
procedures for termination by effectively eliminating
the important safeguard that the contracting officer
must exercise reasoned discretion in any termination
decision. And it eliminates, in contracts where the
government has excused the contract completion date,
the objective requirement that a default termination
can be sustained only when there is "no reasonable
likelihood that the contractor could perform the
entire contract effort within the time remaining for
contract performance." Lisbon, 828 F.2d at 765
(citation and brackets omitted). Because the Federal
Circuit’s ruling below will govern almost every government contract dispute, 28 U.S.C. § 1295(a)(3), (10),
review is warranted.
B.

The Government’s Invocation Of The StateSecrets Privilege To Preclude A Contractor’s Defense Cannot Be Reconciled With
This Court’s Precedent Or That Of Other
Courts Of Appeals

Equally egregious, and an independent basis for
this Court’s review, is the Federal Circuit’s ruling
that the government could invoke the state-secrets
privilege to defeat the contractors’ superior knowledge defense. That ruling allows the government to
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pursue a forfeiture claim (here a multi-billion dollar
claim) against private parties, such as NDIA’s members, while at the same time the government deprives
those parties of a valid defense~in this case, one that
does not even require the contractors to use state
secrets. The Federal Circuit’s ruling is unprecedented and, if left standing, will adversely affect the
Nation’s most sensitive government contracting.
a. As both petitions demonstrate (GD Pet. 13-21;
Boeing Pet. 18-23), the Federal Circuit’s decision
conflicts with decisions of this Court and those of
several courts of appeals.
Over half a century ago, in United States v.
Reynolds, this Court held that the government could
refuse, by invoking the state-secrets privilege, to
produce certain documents sought by a private
plaintiff in a Federal Tort Claims Act suit. 345 U.S. 1,
6-7 (1953). But in upholding that invocation, the
Court made a point of observing that "the Government [wa]s not the moving party" in the litigation.
Id. at 12. The Court thus distinguished the situation
there from the "unconscionable" situation in which
the government pursues a claim "and then invoke[s]
its governmental privileges to deprive the accused of
anything which might be material to his defense."
Ibid. As a moving party, this Court observed, the
government "can invoke its evidentiary privileges
only at the price of" relinquishing its claim. Ibid.
Although the situation in which the government
is pressing the claim most often arises in the criminal
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context, the principle on which the Court’s observation in Reynolds is based should not depend on the
type of case, but rather on whether the government is
"the moving party." Thus, this Court has recognized
that the government must relinquish its claim
against an accused if the government withholds
documents, even due to "vital national interests," that
are necessary for the accused’s defense. Jencks v.
United States, 353 U.S. 657, 670 (1957); see also
Roviaro v. United States, 353 U.S. 53, 60-61 (1957)
(recognizing that governmental privileges "must give
way" where the disclosure "is relevant and helpful to
the defense of an accused").3
b. The Federal Circuit’s decision also conflicts
with decisions of the D.C., Fourth, and Sixth Circuits.
Those courts, following Reynolds, have consistently
precluded civil claims from going forward when a
defendant’s valid defense to those claims would require the disclosure of state secrets.
The D.C. Circuit has explained that, "when the
district court can determine that the defendant will
be deprived of a valid defense based on the privileged
3 The Federal Circuit held that dismissal was not required
here because this was a civil, rather than a criminal, case. GD
App. 209a; Boeing App. 70a-71a. But, as discussed above,
Reynolds should not be read so narrowly. Moreover, as Boeing
explains (Boeing Pet. 31-32), the penalty imposed in this case--a
form of forfeiture--is closely related to a criminal sanction, and
there is no basis under this Court’s precedent to deprive even
civil litigants of every available defense.
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materials, it may properly dismiss the complaint." In
re Sealed Cases, 494 F.3d 139, 149 (D.C. Cir. 2007).
Thus, in a civil case against the government where
invocation of the state-secrets privilege prevented the
government from asserting a valid defense, the D.C.
Circuit held that dismissal of the case would be
appropriate. Id. at 151; see also Molerio v. FBI, 749
F.2d 815, 825 (D.C. Cir. 1984) (Scalia, J.) (affirming
dismissal because evidence protected by the statesecrets privilege precluded the government from
presenting a defense).
The Fourth Circuit similarly has held that
dismissal is proper where "the defendants could not
properly defend themselves without using privileged
evidence." El-Masri v. United States, 479 F.3d 296,
309 (4th Cir. 2007). Thus, where invocation of the
state-secrets privilege precluded a defense to a claim
of civil liability, the court of appeals held that the
plaintiff’s case could not proceed.
Likewise, the Sixth Circuit held that "[b]ecause
the state secrets doctrine thus deprives [d]efendants
of a valid defense to [plaintiffs’] claims, we find that
the district court properly dismissed the claims."
Tenenbaum v. Simonini, 372 F.3d 776, 777 (6th Cir.
2004). There, plaintiffs had sued the government and
various federal agency employees, and the government moved for summary judgment because it could
not assert a defense without the disclosure of information protected by the state-secrets privilege. Ibid.
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Courts also have recognized that a plaintiff’s
claims must be rejected if the government’s invocation of the state-secrets privilege precludes the
plaintiff from mounting a prima facie case of liability.
See, e.g., Kasza v. Browner, 133 F.3d 1159, 1166 (9th
Cir. 1998); Bareford v. General Dynamics Corp., 973
F.2d 1138, 1142-1143 (5th Cir. 1992); Zuckerbraun v.
General Dynamics Corp., 935 F.2d 544, 547 (2d Cir.
1991). But no authority, other than the Federal Circuit’s ruling below, permits the government to assert its own affirmative claim and then use the
state-secrets privilege to deprive the defendant of a
valid defense to that government claim. Indeed, the
fundamental unfairness of the ruling below (and the
need for this Court’s review) is made plain by the
simple fact that the government readily insists on
(and obtains) dismissal of claims against it when its
own invocation of the privilege deprives it of a
defense.
c. While this conflict alone makes the Federal
Circuit’s ruling worthy of review, that the statesecrets privilege will now be applied to government
contracts makes review imperative.
Many government contracts, and particularly
those in the defense industry where amicus NDIA’s
members have expertise, require contractors to use
and develop classified technology. In many contracts,
the mere existence of this classified information
would provide the government with a potential basis
to invoke the state-secrets privilege whenever the
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contractor seeks to raise a valid defense to a government claim of default.
Accordingly, if left standing, the Federal Circuit’s
ruling will place NDIA’s members in a fundamentally
untenable and unfair situation with respect to many
of their contracts: if the government were to terminate those contracts on an allegation of default, the
government could preclude the contractor from
raising valid defenses while still subjecting the contractor to the government’s forfeiture claim. This
troubling result is unnecessary, as the government suffers very little prejudice if its invocation of
the privilege results in its inability to press its
default-termination claim. In that event, the government would not be subjected to ordinary contract
breach damages. Rather, the termination would
simply be transformed into one for convenience-which is hardly the equivalent of letting a potential
criminal go free, a result that is accepted when the
government invokes the state-secrets privilege
against someone it criminally has accused. See, e.g.,
Jencks, 353 U.S. at 671-672. Moreover, where the
government decides it needs to invoke its statesecrets privilege to prevent a contractor from defending against the government’s forfeiture claim, a
termination for convenience of the government is the
appropriate result.
Indeed, this Court’s review is particularly needed
because the ruling below provides an incentive to the
government to assert the privilege, without regard to
any necessity to do so. Because courts defer to the
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government when reviewing an invocation of the
state-secrets privilege (lest that scrutiny result in the
disclosure of the very information the privilege is
designed to protect), the government’s assertion of the
privilege is almost never successfully contested (if it
is even contested at all). See, e.g., El-Masri, 479 F.3d
at 305-306. Indeed, as this Court has explained, the
propriety of the invocation often is immune even from
in camera review. Reynolds, 345 U.S. at 10. Thus,
the government has every opportunity and motive to
assert the privilege, even where it might be unnecessary or inappropriate to do so.
In fact, Reynolds itself provides a potential example of just such a case. Fifty years after that
decision, access to previously classified reports raise
serious questions as to the legitimacy, or at least the
necessity, of the government’s privilege claim. See
Herring v. United States, No. 03-cv-5500, 2004 WL
2040272 (E.D. Pa. Sept. 10, 2004), aft’d, 424 F.3d 384
(3d Cir. 2005). While NDIA and its members do not
dispute that cases exist in which certain closelyguarded information must be kept confidential, the
government’s decision to invoke the privilege should
not come at the expense of contractors who are
merely trying to present a valid defense to a government forfeiture claim. GD App. 245a; Boeing App.
294a (noting that the contractors "made a persuasive
showing that they could prove" the superior-knowledge defense without the need for any top-secret
information).
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C.

The Ruling Below Will Hinder The Nation’s
Ability To Develop Cutting-Edge Defense
Technology

As discussed above, the Federal Circuit’s decision
significantly undermines settled expectations that
undergird billions of dollars’ worth of contracts with
the government
1. As NDIA’s members can attest, the relationship between our government and its contractors
depends on stability in the law and, because the
government possesses the unique power to terminate
contracts, principles of trust and fairness. Just as the
government invests significant taxpayer resources
into contracts with its contractors, these contractors--which include many of the Nation’s most important businesses--invest billions of dollars of their
own funds into research and development to meet
contractual obligations. But the uncertainty and
fundamental unfairness that results from the Federal
Circuit’s decision will discourage contractors from
engaging in risky or difficult-to-achieve contracts
with the government. At a minimum, the Federal
Circuit’s ruling, if left standing, will cause such engagements to become more costly to taxpayers, as
businesses must account for an increased and unpredictable possibility that the government might terminate a contract for default even when the termination
is motivated by politics or cost, rather than by
contractor fault.

24
This unbridled authority granted to the government by the Federal Circuit places at risk current
government contracts worth hundreds of billions of
dollars and will deter contractors from entertaining
certain high-risk contracts with the government in
the future. Under the Federal Circuit’s ruling,
NDIA’s members and other contractors no longer will
be capable of preventing or anticipating when they
may be found in default, as even assurances from
those within the government with whom the contractor may be working--including the contracting
officer--are insufficient to insulate a high-priced or
unpopular contract from political default termination.
GD App. 410a-411a; Boeing App. 441a-442a. Indeed,
in another case, after recognizing that "the dollars at
stake" were "so large" that they caused the government to act in an unjust way, the Chief Judge of the
U.S. Court of Federal Claims noted that "one is
almost tempted to wonder if insanity is indeed a
prerequisite for contracting with the Government."
California Fed. Bank v. United States, 39 Fed. C1.
753,754, 767 (1997).
NDIA’s members are not "insane," and, absent
this Court’s review, they will be forced to place significant weight on the ruling below when deciding
whether to enter into new contracts and on what
terms.
2. Nor should there be any doubt as to the
significance of the ruling on government operations.
As staggering as the multi-billion dollar forfeiture
is here, it represents only a small fraction of the
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Department of Defense’s overall annual investment
in government contracts. In 2008, the Department of
Defense dedicated more than $200 billion in services
contracts alone. See GAO, Report No. 10-39, Defense
Acquisitions: Further Actions Needed to Address Weaknesses in DOD’s Management of Professional and
Management Support Contracts, at "Highlights" (Nov.
2009). And for defense weapon programs, like those
at issue in this case, the Department of Defense has
planned to invest nearly $900 billion over the next
5 years--the highest level in two decades. See GAO,
Report No. 08-467SP, Defense Acquisitions: Assessment of Selected Weapons Programs 1 (Mar. 2008).
These staggering investments by the government
undermine any argument that the ruling below can
be limited to the facts of this particular case. The
hundreds of billions of dollars invested in numerous
contracts--many of which involve significant research
and development like the contract at issue here-virtually guarantees that these issues will arise again
with frequency.
Indeed, the ruling below will discourage contractors from entering new contracts, which will
ultimately harm the government, as it will be unable
"to obtain needed goods and services" that contractors
provide. United States v. Winstar Corp., 518 U.S.
839, 913 (1996) (Breyer, J., concurring). This will
occur at a time when the government can ill afford
any such reduction, as contracted services extend
far beyond weapons defense programs. Contractors
are increasingly relied on "to perform core agency
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missions." GAO, Report No. 08-572T, Defense Management: DOD Needs to Reexamine Its Extensive
Reliance on Contractors and Continue to Improve
Management and Oversight, at "Highlights" (Mar.
2008). Contractors are used in various roles for a
number of operations, such as those in Iraq and Afghanistan. See GAO, Report No. 10-492, Warfighter
Support: DOD Needs to Improve Its Planning for
Using Contractors to Support Future Military Operations, at "Highlights" (Mar. 2010). As of November
2009, there were about 218,000 contractor employees
operating in Iraq and Afghanistan--a number that
"at times exceed[ed] the number of military personnel
in each country." Ibid. And the Department of
Defense expects to continue this heavy reliance on
contractors in the future. Ibid.
3. Perhaps even more significant is the type of
contract the Federal Circuit’s decision discourages.
The ruling significantly undermines the flexibility in
contracts needed for major research and development
projects, which often have formed the backbone of the
Nation’s cutting-edge innovation, and which often are
entered to counter a military threat.
When the goal is an uncharted innovation, it is
difficult to establish a clear timeline for progress or
completion. It is commonplace for government contracts to take longer than originally planned and to
require more funding than originally expected. See,
e.g., GAO Report No. 09-326SP, Defense Acquisitions,
supra, at 10-11 ("Only 28 percent of DoD’s major
defense acquisition programs currently estimate that
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they will deliver on time or ahead of schedule, while
just under one-half report they will have a delay of 1
year or more in delivery of an initial operational
capability"); id. at 6 ("For DoD’s 2008 programs, * * *
the average delay in delivering initial capabilities is
now 22 months"); GAO, Report No. 09-648T, Space
Acquisitions: Government and Industry Partners Face
Substantial Challenges in Developing New DOD Space
Systems, at "Highlights" (Apr. 2009) (noting problems
that "had driven up costs and schedules"); GAO Report No. 08-467SP, Defense Acquisitions, supra, at 8
("DOD has already missed fielding dates for many
programs and many others are behind schedule.").
Thus, the government frequently waives or excuses
deadlines or requirements when the contract goal is
more difficult to attain than initially contemplated,
because the contract set "optimistic requirements for
weapon programs that require new and unproven
technologies." GAO Report No. 08-467SP, Defense
Acquisitions, supra, at 24. But this government
accommodation~based on the government’s own
recognition that the contract goal (or, often, any
research and development contract goal) cannot be
completed in the time or under the specifications
originally contemplated--should not provide the
government with a justification to terminate the
contract for default when it has waived or excused
the very requirements that the contractor has not
met. Indeed, the Federal Acquisition Regulation
itself recognizes that "the work or methods" for "most
R&D contracts * * * cannot be precisely described in
advance." 48 C.F.R. § 35.002.
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Notwithstanding this acknowledgement by the
government, the government frequently cancels contracts because it has reallocated funding or other
priorities. GAO Report No. 09-648T, Space Acquisitions, supra, at 1 (noting that DOD has canceled
programs "that were expected to require investments
of tens of billions of dollars"). Contractors understand such terminations for convenience are a matter
of government prerogative, but before the ruling
below they did not view such shifting priorities as a
potential basis for a default termination. Without
review by this Court, NDIA’s members can ill afford
to make that assumption, and undertaking future
fixed-price development contracts may be "too great a
risk" in most circumstances. Ralph C. Nash, FixedPrice Research & Development Contracts: A Risk Too
High, 23 Nash & Cibinic Rep. ~] 39 (Aug. 2009).
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CONCLUSION
For the foregoing reasons and in the petitions for
a writ of certiorari, the petitions should be granted.
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