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Capital Case
Questions Presented for Review
Whether this Court should deny review of the
question presented - whether the court of appeals
read a new requirement in Ake - where the claim
was not raised below or addressed in the lower court,
is unworthy of certiorari review because there is no
real circuit split concerning the requirements of Ake,
and the court of appeals did not create a new
requirement in Ake. Moreover, this case is not the
proper vehicle to decide this issue.
o

Whether the court of appeals conducted a standard
and appropriately deferential review, finding that
the lower courts’s decisions were not reasonable
within any reading of Strickland.1

1. The opposition to Petitioner’s questions presented in
II and III, are combined in this section.
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Respondent, Danny Lee Jones, respectfully
requests that this Court deny the Petition for a Writ of
Certiorari seeking review of the unanimous Ninth
Circuit Court of Appeals’s decision in this case. That
opinion is reported at 583 E3d 626 (9th Cir. 2009).
Statement of the Case
Jones respectfully directs this Court to, and adopts
herein, the detailed recitation of the underlying facts
and procedural history set forth in the decision below.2
Jones was convicted of two first degree murders in
Arizona and sentenced to death. His convictions and
sentences were affirmed on direct appeal. Pet. App. E.
In state post-conviction proceedings, Jones raised
numerous claims of ineffective assistance of trial counsel
including counsel’s failure to timely seek appointment
of a defense mental health expert who could have
evaluated whether Jones suffered from neurological
disorders and organic brain dysfunction and who could
have determined the links between such disorders and
Jones’s behavior the night of the crime (later known as
subclaim 0 of the federal habeas petition); trial
counsel’s failure to timely seek neurological and
neuropsychological testing to provide mitigation at
sentencing (later known as subclaim P of the federal
habeas petition); and ineffectiveness based on trial
counsel’s failure to substantiate claimed mitigation
2. Petitioner attached as Appendix A to their Petition for a
Writ of Certiorari a copy of the decision below. Reference to the
opinion below in this brief will be to Appendix A and will be
noted as "Pet. App. A-__."

2
through witnesses and available records (later
known as subclaim T of the federal habeas petition).
Pet. App. C.
Jones also diligently filed numerous requests
for funds, discovery, and expert assistance (specifically
a mitigation specialist and neurological and
neuropsychological testing) that were denied. The state
post-conviction court summarily denied subclaim O, but
held a limited evidentiary hearing on subclaims P and T
before denying relief on the claims. The state postconviction court found that Jones failed to show deficient
performance by trial counsel because the court’s own
expert, Dr. Jack Potts,~ "adequately addressed [Jones’s]
mental health issues at sentencing," and that the trial
lawyer "presented the available witnesses and evidence
to support mitigation," and that the additional witnesses
and evidence suggested by Jones "would have been
redundant." Pet. App. D-3. The Arizona Supreme Court
summarily denied review. Pet. App. A-8.
In habeas corpus proceedings in the district court,
Jones was granted an evidentiary hearing on the three
afore-mentioned ineffective assistance of counsel at
sentencing subclaims: Claim 0 - defense counsel’s failure
to secure the appointment of a mental health expert;
Claim P - defense counsel’s failure to move for
3. Pursuant to Jones’s motion for a mental health
evaluation, Dr. Ports was ordered by the trial court to perform a
psychiatric evaluation of Jones under Rule 26.5 of the Arizona
Rules of Criminal Procedure which provides that "the court
may order the defendant to undergo mental health examination
or diagnostic evaluation."
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neurological and neuropsychological testing; and Claim
T - defense counsel’s failure to present additional
mitigation witnesses and evidence. Pet. App. A-8.
During the hearing, among other evidence and
testimony, Jones presented the following: Jones
presented two experts, Dr. Pablo Stewart, a psychiatrist
and Dr. Alan Goldberg, a neuropsychologist, at the
evidentiary hearing who testified to his extensive history
of physical, mental, and sexual abuse, numerous head
injuries resulting in unconsciousness, and a lifetime of
substance abuse. Dr. Stewart diagnosed Jones with
cognitive dysfunction (brain damage), Post Traumatic
Stress Disorder, Attention Deficit disorder, and an
affective mood disorder. In addition Dr. Stewart
explained that Jones’s substance addictions likely
stemmed from a genetic predisposition and his attempts
to self-medicate.
In addition, Jones presented the testimony of Dr.
Potts, the original court appointed psychiatrist. Dr. Potts
testified that he was not an expert for either party at
trial, that he was not hired for mitigation, and that he
conducted a cursory examination of Jones.
The district court found that Jones was not entitled
to relief on the three claims because of his failure to
"affirmatively prove prejudice," with regard to his
ineffective assistance of counsel claims, and denied
Jones’s remaining habeas claims in a separate order.
On appeal finding clear error, a three-judge panel
unanimously reversed the decision of the district court.
Pet. App A.
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Subsequently, a circuit judge sua sponte requested
a vote on whether to rehear this matter en banc,
supplemental briefs were ordered and filed, the request
for a vote was withdrawn, and en banc proceedings
concluded. Resp’t App. A.t
Reasons for Denying the Petition
This case is about ineffective assistance of counsel
in a capital sentencing proceeding. In March, 2005, the
district court granted an evidentiary hearing on that
specific question, and the district court’s determination
that Jones was not entitled to relief was briefed before
the court of appeals below. See Pet. App. A-1. A
unanimous panel of the court of appeals reversed and
found Jones’s trial counsel failed to properly investigate
and present readily available mitigation evidence during
the capital sentencing proceedings, and further
determined Jones was prejudiced by that failure.
Petitioner does not present a compelling reason for
the Court to grant certiorari. Petitioner has presented
no sound reason to differentiate this case from the many
capital cases where state officials merely disagree with
the conclusion of a lower court. The unanimous court of
appeals’s decision is a fact-bound, detailed ruling, which
does not create a real conflict with decisions from other
circuits, contravene the precedent of this Court, or
otherwise involve a question of exceptional importance,
beyond the specific factual setting of this case.
See S. Ct. R. 10.
4. Reference to Jones’s Appendix will be noted as "Resp’t
App.__."
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Petitioner is merely requesting error correction
from this Court. This Court’s burden and
responsibilities are too great to review and correct every
misstep made by a lower court. See S. Ct. R.10 (Court
will rarely grant review where the lower court has
arguably misapplied "a properly stated rule of law").
Otherwise, the Court becomes just another court of
appeals, contrary to its mission. "This Court’s review [ ]
is discretionary and depends on numerous factors other
than the perceived correctness of the judgment we are
asked to review." Ross v. Moffitt, 417 U.S. 600, 616-17
(1974).
The court of appeals properly relied upon
Strickland v. Washington, 466 U.S. 668 (1984), and its
progeny in reaching its decision - that defense counsel’s
failure to secure testimony of a non-neutral mental
health expert and to timely move for neurological and
neuropsychological testing; as well as defense counsel’s
failure to conduct adequate mitigation investigation and
present sufficient mitigation evidence during the
sentencing phase deprived Jones of effective assistance
of counsel.

6

This Court should deny review of the
question presented - whether the court of
appeals read a new requirement in Ake5where the claim was not raised below or
addressed in the lower court, is unworthy
of certiorari review because there is no real
circuit split concerning the requirements
of Ake, and the court of appeals did not
create a new requirement inAke. Moreover,
this case is not the proper vehicle to decide
this issue.
Petitioner avoided briefing this question before
the court of appeals, despite ample opportunity
to allow the lower court to pass on this question
through mandatory en banc briefing; given
Petitioner’s deliberate decision, this question is
now waived.
Petitioner failed to preserve this question presented
for this Court’s review. See Bivens v. Six Unknown
Named Agents Fed. Bureau of Narcotics, 403 U.S. 388,
397-98 (1971) (Supreme Court will not consider question
not passed upon by the court of appeals). After a sua
sponte request for a vote on whether to rehear this case,
the court of appeals ordered the parties to file briefs
"setting forth their respective positions as to whether
or not" this case should be reheard en banc. Resp’t.
App. A. Petitioner failed to present this question to the
court of appeals.
5. Ake v. Oklahoma, 470 U.S. 68, 77 (1985).
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It is a basic axiom that this Court does not accept
certiorari on issues that are not raised or passed upon
below. See, e.g., Sereboff v. Mid Atl. Med. Servs., Inc.,
547 U.S. 356, 368 n.2 (2006)
"Neither the District Court nor the Court of
Appeals considered the argument that
[respondent’s] claim was not ’appropriate’
apart from the contention that it was not
’equitable,’ and from our examination of the
record it does not appear that [petitioner]
raised this distinct assertion below.
We decline to consider it for the first time
here."
In the en banc briefing, Petitioner mentioned the Ake
case on one page, merely quibbling with the court of
appeals’s concern of a confidentiality implication by Ake.
No mention of his now-important concerns was made.
Petitioner did not make even the most minimal effort
to raise this question. As such, Petitioner cannot cite
futility as an exception to his waiver. Likewise, Petitioner
was ably represented in the proceedings below, and had
ample opportunity, and arguably, a duty, once the
request for an en banc vote was made, to give the court
of appeals an honest opportunity to examine this issue.
Cf. Pollard v. United States, 352 U.S. 354, 359 (1957)
(finding an exceptional circumstance and reviewing
additional legal questions not presented in the lower
courts because prior pleadings had been filed without
the assistance of counsel); see also United Bhd. of
Carpenters & Joiners v. United States, 330 U.S. 395,
399-400 (1947) (finding that although employers did not

8
raise the issue in lower courts, the unions did, and
because both would be entitled to use the issue as a
defense to the indictment, fairness compelled its
consideration). There is no exceptional reason which
allows for consideration of this newly raised question.
Petitioner could have timely presented this question
below and it is now waived.
The court of appeals’s decision relies on this
Court’s well-established Strickland precedent
and its progeny, and does not add a new
requirement to Ake.
The court of appeals granted ineffective
assistance of counsel (at sentencing) relief
pursuant to this Court’s clearly established
Strickland precedent.
In Strickland v. Washington, 466 U.S. 668 (1984),
this Court set forth the standard which governs
ineffective assistance of counsel claims. To prevail on
this claim, trial counsel must have performed below
objective standards of reasonableness, and the
petitioner must have suffered prejudice as a result.
Id. at 688, 693. In this case, the court of appeals found
that trial counsel’s failure to secure a mental health
expert, and failure to timely move for neurological
testing, among other errors, amounted to ineffective
assistance of counsel at sentencing. Pet. App. A-17-18.
Petitioner, throughout his petition, asserts that the
court of appeals failed to apply this Court’s clearly
established law. This is erroneous. In fact, at the onset
of the discussion of this claim, the court of appeals

9
diligently sets forth the Strickland standard, and its
application in Rompilla v. Beard, 545 U.S. 374 (2005),
Wiggins v. Smith, 539 U.S. 510 (2003) and Williams v.
Taylor, 529 U.S. 362 (2000). Pet. App. A-17-20. The court
of appeals analyzed all three ineffective assistance of
counsel claims under this rubric.
Petitioner further criticizes the court of appeals for
also citing to the ABA Guidelines for the Appointment
and Performance of Counsel in Death Penalty Cases
("ABA Guidelines") and its own case law in support of
its decision. Even the most superficial reading of the
court of appeals’s decision reveals that the cornerstones
of its decision are firmly set in this Court’s precedent.
Petitioner mischaracterizes the court of appeals’s
decision when he characterizes it as applying its own
case law to this issue. In actuality the court of appeals
cited its own case law, as it has applied this Court’s
precedent.6
6. Petitioner also claims the court of appeals relied
"heavily" on Belmontes v. Ayers, 529 E3d 834 (9th Cir. 2008), a
case reversed by this Court in Wong v. Belmontes, 130 S. Ct. 383
(2009). Pet. at 11. In actuality, the court of appeals cited to the
Belmontes decision once. Pet. App. A-21.
Moreover this Court’s reversal of Belmontes does not affect
this case. In Wong, Belmontes alleged that his counsel should
have presented additional mitigating evidence; however this
Court found that the presentation of such evidence would have
opened the door to evidence that Belmontes had committed a
second murder. 130 S. Ct. at 384-85. Belmontes’s counsel had
carefully constructed his mitigation strategy to avoid this
outcome. Id. at 385-86. This Court held that the additional
mitigating evidence that Belmontes alleged should have been
(Cont’d)

10
Contrary to Petitioner’s claim, the court of appeals
did in fact consider the district court’s decision. Pet. App.
A-23-25, A-28-29, A-33, A-39. In addition, the court of
appeals’s unanimous decision was rendered only after a
meticulous review of the voluminous, fact-based record,
which comprises ten volumes of excerpts of record
totaling 2,996 pages, as well as over 9,000 pages of a
state court and habeas record.7 Moreover, the court of
appeals is not confined to the four corners of the district
court’s opinion, especially when facts set out by the
district court were either incomplete and/or wrong and
therefore are not supported by the record. See United
States v. U.S. Gypsum Co., 333 U.S. 364, 395 (1948)
(factual findings by the district court must be supported
by the record as a whole). The court of appeals did not
fail to defer to the district court, or ignore the district
court findings simply because it reached a different
result.
In fact, the court of appeals stated "we reweigh the
evidence in aggravation against the totality of available
(Cont’d)
presented had to be weighed against the additional aggravating
evidence that would have been admitted along with it-the
second murder. Id. at 386-87. As such this Court found counsel
was not ineffective in failing to present the mitigation evidence.
In this case, Jones’s trial counsel did not strategically choose
to omit additional mitigating evidence in order to avoid opening
the door to the admission of damaging aggravating evidence.
All aggravating evidence was already before the sentencing
judge.
7. It is of note that from the filing of the opening brief in
this case, to a decision, the court of appeals considered this case
for almost twenty months.
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mitigating evidence." Pet. App. A-19 (quoting Wiggins,
539 U.S. at 534). "The totality of available mitigating
evidence includes evidence ’both... adduced at trial,
and the evidence adduced in the habeas proceeding[s].’"
Pet. App. A-19. (quoting Williams, 529 U.S. at 397). The
court of appeals provided an exhaustive summary of the
facts, including the facts presented during the state
post-conviction court’s partial evidentiary hearing and
the district court’s hearing. Pet. App. A-3-16. And
referenced these facts in analyzing Jones’s claims. The
court of appeals considered the following evidence
presented, inter alia, to the district court:
The trial court’s expert, Dr. Jack Potts
testified that he "was not an expert for either
party," but rather was the "court’s expert in
looking at some issues," and conducted a
"gross overview prior to sentencing on
psychological or psychiatric information that
might be beneficial to the court." He stressed,
over and over, that he was "not hired for
mitigation" and was instead hired to do an
independent mental health evaluation for the
trial court. As part of his self-described
"cursory examination," Dr. Potts spoke briefly
with Jones’s mother and his second stepfather
about Jones, took note of Jones’s numerous
head injuries that prompted him to suggest
testing necessary to diagnose brain damage.
Dr. Potts was given abbreviated or
"annotated" records by trial counsel with no
social history or background information.
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Dr. Potts, prior to the evidentiary hearing,
reviewed all of Jones’s neuropsychologial and
psychiatric reports. All this information
compiled by habeas counsel, was simply what
Dr. Potts would have "expect[ed] to see in
mitigation" at Jones’s penalty hearing, and all
of it would have been "very, very helpful" to
him to fully evaluate Jones’s mental health
status.
Also during the hearing, Dr. Pablo
Stewart, a psychiatrist, explained his
approach to a forensic evaluation, which
included not only an interview with the
patient, but also a review of collateral
information, including family interviews,
which he did in this case. Dr. Stewart reviewed
a variety of documents which compiled a "very
rich record." Dr. Stewart diagnosed Jones
with organic brain damage, Poly-Substance
Abuse, PTSD, AD/HD and Mood Disorder,
Not Otherwise Specified (NOS), (PolySubstance Abuse, PTSD, AD/HD and Mood
Disorder, NOS which all cause or contribute
to Jones’s Cognitive Dysfunction). In
addition, Jones was physically, mentally, and
sexually abused throughout his childhood by
his father, step-fathers and step-grandfather.
Furthermore, Jones had a series of head
injuries starting with his traumatic birth
which included a mugging while Jones was in
the military.
See generally, Pet. App. A.
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The court of appeals found that Dr. Potts’s six-page
report, which merely listed potential mitigation factors
in equivocal terms, was a far cry from Dr. Stewart’s 33page report which set forth in detail the above listed
mental and medical disorders, all of which cause cognitive
dysfunction (organic brain damage), as well as Jones’s
unfortunate background. Pet. App. A-29-30; See also
Resp’t App. B.
Here trial counsel, despite potential mitigating
leads, chose not to thoroughly investigate those leads.
The court of appeals detailed this failure: "The defense
lawyer knew that [Jones] had a difficult birth, he knew
that [Jones] had been abused, he knew that [Jones] had
suffered multiple head injuries, and he knew that
[Jones] had been abusing alcohol and illegal drugs for
over a decade." Pet. App. A-25; See Rompilla, 545 U.S.
at 391-92 (trial counsel was ineffective for failing to follow
up on mitigation leads, despite having talked to five
family members and an obstructive client that would
send trial counsel off on false leads and having three
mental health experts evaluate client); Wiggins, 539
U.S. at 525 (trial counsel’s decision to limit the scope of
the investigation into potential mitigation evidence was
unreasonable in light of what had already been
discovered).
Petitioner argues that trial counsel was not
ineffective under Strickland because Dr. Potts, the
court-appointed psychiatrist, was a de facto defense
expert. However, as the court of appeals correctly
decided, Dr. Potts was not, in any meaningful sense, and
certainly not under Ake, a defense expert (de facto or
otherwise). Pet. App. A-23-27. In fact, Dr. Potts testified
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he did not act as a defense expert: "I was not an expert
for either party. I was the court’s expert in looking at
some issues . . . it was clear I was not hired for
mitigation." Pet. App. A-9.
Counsel did not provide to Dr. Potts all mitigation
evidence; instead, counsel screened the information he
sent. Pet. App. 23. Even the information counsel did
provide was scarce, "[a] review of Dr. Potts’s entire case
file shows that only 31 pages came from the defense
lawyer." Pet. App. A-23 (emphasis added). Dr. Potts spent
four hours interviewing Jones (1.5 of which was used to
administer a personality test); he spoke to Jones’s
mother by phone for 30 minutes; and he spoke to Jones’s
step-father for an hour the day before sentencing.
Pet. App. A-4. Dr. Potts submitted a six-page report to
the court that included only one page of analysis. He
explained his severely limited role, "Mine was a cursory
examination . . . [I]nterviewing one family member
certainly is not adequate, I believe, for what would be
considered capital mitigation. It is below the standard
of care." Pet. App. A-9.
While the court of appeals necessarily
discussed this Court’s Ake decision in the
analysis of Jones’s sentencing ineffective
assistance of counsel claim regarding trial
counsel’s failure to retain an expert, it did not
read a new requirement into Ake.
This Court held that indigent defendants must be
provided access to the "raw materials integral to the
building of an effective defense" and must be given "an
adequate opportunity to present their claims fairly
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within the adversary system." Ake, 470 U.S. at 77
(internal quotations and citations omitted). This Court
further asserted that indigent defendants must be
provided "access to a competent psychiatrist who will
conduct an appropriate examination and assist in
evaluation, preparation, and presentation of the
defense." Id. at 83. This Court contemplated an integral
member of the defense team to the extent that the
expert could "assist in preparing the cross-examination
of State’s psychiatric witnesses." Id. at 82.
Presenting psychiatric evidence through an
adversary system is necessary because psychiatry is not
an exact science and psychiatrists often disagree,s
Id. at 81.
"By organizing a defendant’s mental history,
examination results and behavior, and other
8. Justice Scalia best framed the issue that psychiatric
evidence must be presented within an adversarial process, while
serving as a District of Columbia Circuit Judge. He wrote:
Appellant and amici would have us believe that the
mere availability of cross-examination of the
defendant’s experts is sufficient to provide the
necessary balance in the criminal process. That
would perhaps be so if psychiatry were as exact a
science as physics, so that, assuming the defense
psychiatrist precisely described the data (consisting
of his interview with the defendant), the error of
his analysis could be demonstrated. It is, however,
far from that. Ordinarily the only effective rebuttal
of psychiatric opinion testimony is contradictory
opinion testimony....
United States v. Byers, 740 F.2d 1104, 1114 (D.C. Cir. 1984).
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information, interpreting it in light of their
expertise, and then laying out their
investigative and analytic process to the jury,
the psychiatrists for each party enable the
jury to make its most accurate determination
of the truth on the issue before them."
Id. That did not happen during Jones’s capital
sentencing.
The court of appeals did not hold in this case, as
Petitioner claims, that as a matter of lawAke requires a
non-neutral psychiatrist. Pet. App. A. Rather, the court
of appeals properly granted Jones’s ineffective
assistance of counsel claim, relying in part on the most
narrow reading of Ake. See id.
"Dr. Potts stated repeatedly that he was a neutral
expert and [more importantly] found his role limited as
such." Pet. App. A-23. Dr. Potts’s "court-appointed"
status merely contributed to trial counsel’s ultimate
ineffectiveness because as a court-appointed
psychiatrist, no one considered Dr. Potts a defense
expert (until it was too late, in the middle of testimony).
As a result, as detailed by the court of appeals, trial
counsel treated him differently, provided Dr. Potts less
access to critical mitigation information, and did not
adequately prepare him. Accordingly, Dr. Potts’s courtappointed status alone was not dispositive and the court
of appeals’s own decision in Smith v. McCormick, 914
F.2d 1153 (9th Cir. 1990), while noted in its opinion,
Pet. App. A-22, was not necessary to reach its decision.
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As stated above, Ake’s most narrow reading
requires "access to a competent psychiatrist who will
conduct an appropriate examination and assist in
evaluation, preparation, and presentation of the
defense." 470 U.S. at 83. Here, the court of appeals found
Jones was denied this kind of access - specifically that
no psychiatrist, including Dr. Potts, conducted an
appropriate examination and assisted in evaluating,
preparing, and presenting a defense. Pet. App. A-25.
Trial counsel failed to obtain a psychiatric defense expert
and Dr. Potts did not sufficiently satisfy the
requirements of Ake. That is the foundation of the court
of appeals decision.
Petitioner’s argument that a circuit split exists
is illusionary since there is one rogue circuit
(Fifth). This does not constitute a real split but
merely an outlier.
Petitioner erroneously claims there is a circuit split
as to whether Ake requires court appointment of
independent defense psychiatric experts to appropriate
defendants or whether it requires only the appointment
of a neutral psychiatric expert. Pet. at 15-16.
Petitioner’s claim that "other circuits have interpreted
Ake differently than the Ninth Circuit" id.(emphasis
added), is patently misleading. The circuits that have
decided this issue have followed this Court’s reasoning
in Ake that it requires more than a neutral mental health
expert. Powell v. Collins, 332 E3d 376, 392 (6th Cir. 2003)
(joining other circuits in holding that a neutral
psychiatrist does not satisfy Ake); Starrv. Lockhart, 23
F.3d 1280, 1290-91 (8th Cir. 1994) (defendant’s ability to
simply subpoena the mental health professionals
involved in his court ordered competency exam did not
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satisfyAke); Cowley v. Stricklin, 929 E2d 640, 644 (11th
Cir. 1991) (denial of an independent psychiatric expert
violated the defendant’s right to due process); Smith,
914 E2d at 1158 (9th Cir. 1990) (Ake is not satisfied by a
"neutral" court psychiatrist); United States v. Sloan,
776 E2d 926, 929 (10th Cir. 1985) (duty under Ake to
appoint a psychiatric expert to assist in the defense is
not satisfied when the expert’s report is shared with
the prosecution).
Only one circuit, the Fifth Circuit Court of Appeals,
reached the opposite conclusion in Granviel v. Lynaugh,
881 E2d 185 (5th Cir. 1989); accord Woodward v. Epps,
580 E3d 318 (5th Cir. 2009).9 This Court denied certiorari
in Granviel, but Justice Marshall, joined by Justice
Brennan, issued a strong dissent. See Granviel v. Texas,
495 U.S. 963 (1990) (mem.) (Marshall, J., dissenting).
Petitioner improperly argues that since certiorari was
denied in Granviel, that suggests that the underlying
decision in Granviel was correctly decided. Pet. at 16 n.
2. Because denials of certiorari have no precedential
value, Petitioner cannot rely upon the denial of certiorari
in Granviel as evidence that the case was correctly
decided.1° See Atlantic Coast Line R. Co. v. Powe, 283
U.S. 401,403 (1931).
9. Two panels of the Sixth Circuit Court of Appeals, in
Carter v. Mitchell, 443 E3d 517 (6th Cir. 2006) and Smith v.
Mitchell, 348 E3d 177 (6th Cir. 2003), agreed with the Fifth
Circuit Court of Appeals on this issue, ignoring its circuit
precedent in Powell. These aberrant decisions should be
resolved by the circuit itself through rehearing and is not a
ground for review by this Court. See S. Ct. R. 10.
10. This Court has also denied certiorari in cases that held
the opposite. Because of this, Petitioner’s argument fails.
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In sum, given the fact that only the Fifth Circuit
Court of Appeals and one panel of the Sixth Circuit Court
of Appeals (see footnote 4) have concluded that
appointment of a neutral expert satisfies Ake, it can only
be concluded that the current circuit precedent on Ake
is not a split, but a general agreement among the
circuits, with one circuit reaching an incorrect result and
one panel issuing an aberrant opinion.
D. Because the court of appeals found sentencing
ineffective assistance of counsel relief in three
separate issues, and not an Ake claim, where the
Ake analysis is a component of one of the three
claims, this case is not an appropriate vehicle for
resolving any perceived circuit split regarding the
interpretation of Ake.
Even if this Court deems it appropriate to resolve
any perceived circuit split regarding the requirements
of Ake, Jones’s case is a singularly unsuitable vehicle
for resolving a split.
Jones has not raised an Ake claim; only ineffective
assistance of counsel at sentencing claims are at issue
in his case. Furthermore, Jones is entitled to relief on
two other separate ineffective assistance of counsel at
sentencing claims, regardless of whether Ake requires
a defense expert or merely a neutral expert. An
unfavorable decision by this Court on this question does
not affect the outcome for Jones. Finally as set forth
above, should this Court decide to address this question,
it should do so through a case from the Fifth Circuit
Court of Appeals.

2O
It is of note that this Court has consistently passed
on this question in cases where the question could have
been reached through a less messy record, i.e., better
vehicle. See e.g., Granviel, 495 U.S. 963, cert. denied,
495 U.S. 963 (1990); Starr, 23 F.3d 1280, cert. denied,
513 U.S. 995 (1994); Smith, 914 F.2d 1153, cert. denied,
543 U.S. 841 (2004), and reh’g denied, 543 U.S. 1016
(2004); Woodward, 580 F.3d 318, cert. denied, ~ U.S.
_, 130 S. Ct. 2093 (2010).
II.
The court of appeals conducted a standard
and appropriately deferential review,
finding that the lower courts’s decisions
were not reasonable within any reading of
Strickland.
In addition to finding that the state post-conviction
court’s decision was contrary to the law clearly
established by this Court in Ake, 470 U.S. 68
(see Argument I, supra), the court of appeals found that
the post-conviction court’s decision regarding trial
counsel’s performance was "unreasonable under any
reading of Strickland." Pet. App. A-27. The court of
appeals’s unanimous decision was rendered after a
meticulous review of the voluminous, fact-based record,
which comprises ten volumes of excerpts of record
totaling 2,996 pages, as well as over 9,000 pages of a
state court and habeas record, painstakingly catalogued
the important, readily-available, non-cumulative
mitigation that Jones’s trial counsel missed. As part of
its Strickland analysis, the court also found the district
court’s application of a causal-nexus requirement

21
between the new mitigation and crimes was clearly
erroneous, not only because of this Court’s prohibition
against such a requirement in Tennard v. Dretke, 542
U.S. 274,287 (2004), but also because the circumstances
surrounding the crime in this case are a direct
consequence of Jones’s "abused and unfortunate past."
Pet. App. A-39.
What is more, the court of appeals noted that while
each of the specific instances of ineffective assistance
were deficient and prejudicial standing alone, when
considered together, "there can be no question that the
deficiencies were fatal." Pet. App. A-41. Given the
court’s detailed review of each claim and the
aggregation of these deficiencies, there is nothing
uncommon about its decision that trial counsel’s
performance fell below the requirements of the Sixth
Amendment and did not fit any proper reading of
Strickland.
Petitioner argues that the court of appeals’s
unanimous panel decision "fail[ed] to defer to the state
court’s resolution of Jones’ ineffective assistance
claims." Pet. at 18. This statement is without merit
because the state post-conviction court’s summary
decision did not explain the rationale it applied in
denying Jones’s ineffective assistance claims. Pet. App.
C-45. Therefore, as the district court correctly observed,
an independent review of the record before the state
post conviction court, as well as de novo review of the
new evidence presented at the federal evidentiary
hearing, was required to determine whether the postconviction court applied Strickland to the facts of this
case in an objectively unreasonable manner. Pet. App.
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C-45. When a state court’s decision depends on
"an antecedent unreasonable application of federal law,"
§ 2254(d)(1) is satisfied and the federal court must
decide the claim "without the deference AEDPA
otherwise requires." Panetti v. Quarterman, 551 U.S.
930, 953 (2007).
Therefore, because the state post-conviction court
made only Strickland deficiency findings, the court of
appeals correctly applied a de novo standard of review
to evaluate the Strickland prejudice prong of Jones’s
ineffective assistance of counsel claim. Pet. App. A-38.
Petitioner’s attempts to manufacture "new rules"
from the court of appeals’s unanimous decision are an
attempt to show that the court erred in its Strickland
analysis and should be disregarded as "red herrings."
For example, the court of appeals did not make a "new
rule" that every family member must be interviewed as
part of a mitigation investigation. Pet. at 19. Rather, the
decision used trial counsel’s failure to interview Jones’s
sister to illustrate his failure to conduct a reasonable
mitigation investigation and present sufficient witnesses
and evidence at sentencing. Pet. App. A-34-35 (citing
Wiggins, 539 U.S. at 524). At sentencing, only Randy,
Jones’s second step-father testified to mitigation. His
testimony omitted crucial mitigating evidence provided
by Jones’s sister Carrie: that Randy himself was
severely abusive.11 The court of appeals found that as a
11. Carrie’s declaration revealed that:
"Randy: (1) on two occasions held a gun to his head
and threatened to kill himself, (2) was both
(Cont’d)
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result "the sentencing court was left with the erroneous
belief that [Jones] lived in a loving and supportive home"
past age six, however, "nothing could be further from
the truth." Pet. App. A-39. When confronted with
Carrie’s information, Randy admitted his past abuse information not known to the trial or post-conviction
courts. Pet. App. A-36-37. Thus, not only did Jones, his
mother, and his sister endure physical and mental abuse
from his first step-father, the same abuse continued
throughout the rest of his childhood at the hands of trial
counsel’s primary mitigation witness, Jones’s second
step-father. Further, the court of appeals properly found
that the district court’s rejection of the new mitigation
evidence, because of the family’s failure12 to "tell" trial
counsel about it, violated Rompilla, 545 U.S. at 383, and
Wiggins, 539 U.S. at 527, which place the burden on
trial counsel to perform an adequate mitigation
investigation, particularly where, as here, the "known
evidence would lead a reasonable attorney to investigate
further." Wiggins, 539 U.S. at 527.

(Cont’d)
physically and verbally abusive to Danny and
[Carrie], and (3) abused their mother so severely
that when Danny was only seven or eight years old
he threatened to kill Randy if Randy did not stop
abusing [his mother]."
Pet. App. A-36.
12. There is no evidence in the record that Carrie was
uncooperative. Instead, the record shows that Carrie was
readily available, and as soon as she was contacted, she
submitted a declaration that corroborated, among other things,
Randy’s abuse. Pet. App. A-36-37.
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Another "red herring" is Petitioner’s claim that the
court of appeals misapplied Strickland by "considering
only newly proffered mitigation evidence, without
considering rebuttal evidence and evidence of
aggravating circumstances, in determining the
prejudice analysis." Pet. at ii. As discussed above,
because the post-conviction court only made
findings regarding Strickland’s performance prong,13
the prejudice prong was properly analyzed de novo.14
See Rompilla, 545 U.S. at 390; Wiggins, 539 U.S. at
534. Using that standard, the court of appeals
"reweighed the evidence in aggravation against the
totality of available mitigating evidence," Pet. App.
A-19, and found that "[g]iven the record,"
Strickland prejudice was established where Jones’s
trial counsel was ineffective for failing to obtain partisan
expert witnesses and neuropsychological testing.15
Pet. App. A-33.
13. And conversely, the district court made findings only
as to Strickland’s prejudice prong. Pet. App. C-45.
14. Petitioner also argues that AE DP~s mandate requiring
deference to the state post-conviction court’s resolution of
Jones’s claims is "super-enhanced" because the trial judge and
post-conviction judge were one and the same. Pet. at 23. Setting
aside the fact that Petitioner cites dicta of Schriro v. Landrigan,
550 U.S. 465, 476 (2007), Petitioner’s argument also fails because,
in this case, the post-conviction court not only failed to make a
prejudice finding, it also failed to provide the rationale it used
in applying Strickland to the facts of its case.
15. Further, in finding no prejudice from counsel’s
deficiencies, the district court again added to the complexity of
review of this case by applying the requirement that Jones was
required to show a "causal connection between the crimes and
(Cont’d)
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Similarly, there is no merit to Petitioner’s complaint
that the court of appeals did not consider rebuttal
evidence and aggravating circumstances the State would
have presented if trial counsel presented the mitigation
evidence proffered at the evidentiary hearing. Pet. at
21-22. Nothing indicates the court of appeals avoided
its duty to take into account the aggravating factors
found by the sentencing judge when assessing
Strickland’s prejudice prong. To the contrary, the court
of appeals applied the proper standard of review:
whether a reasonable probability existed that an
objective fact-finder in a state sentencing hearing would
have concluded, based on the evidence presented, that
diagnoses existed that could explain the nature of
Jones’s mental impairments in a manner that mitigated
his culpability for the crimes. Pet. App. A-28-29.
Likewise, Petitioner’s blatant attempt to tar the
court of appeals’s well-reasoned decision in this specific,
fact-driven case, by spending over two pages of its
petition discussing Judge Kozinski’s dissent in
Pinholster, which raises entirely different issues, should
(Cont’d)
the new allegations of abuse." Pet. App. C-55-56. This Court,
however, has made clear that this "causal nexus" requirement
is unconstitutional and without precedent. See Smith v. Texas,
543 U.S. 37, 45 (2004) (per curiam); Tennard, 542 U.S. at 284-85.
The court of appeals did not require Jones to show a "causal
nexus" before finding proffered evidence mitigating, correcting
the district court’s error. Again, the court of appeals also found
the district court’s findings clearly erroneous because expert
witness testimony found a direct connection between Jones’s
mental health diagnoses, including brain damage, and the
crime. Pet. App. A-39-40.
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be rejected outright. Pet. at 23-25. Specifically, the
Pinsholster dissent attacks using evidence not
presented in state courts and retroactively applying
standards for determining the effectiveness of counsel.
Pinholster v. Ayers, 590 F.3d 651, 685 (9th Cir. 2004)
(Kozinski, J., dissenting), cert. granted Cullen v.
Pinholster, __ S. Ct. __, 2010 WL 887247 (June 14, 2010).
Neither of these issues arise in this case. See e.g., Pet.
App. A-19-21 (specifically discussing standards in effect
at time of trial). Despite these and other differences,
Petitioner characterizes this, and the other cases cited
by the dissent in Pinholster, as a rash of failed
deference. Strickland claims are decided on a case-bycase basis. There is no reason to perform surgery with
a shovel by treating these cases as analogous. Because
the facts are inapposite and the court of appeals carefully
outlined and used the proper standards of deference,
Pinholster is not relevant here.
In its discussion of Strickland’s prejudice prong
requirements, the court of appeals’s decision stated that
the court’s review must "reweigh the evidence in
aggravation against the totality of available mitigating
evidence." Pet. App. A-19. Again, later in the decision,
the court noted that the discovery of not only "all
reasonably available mitigating evidence" but also
"evidence to rebut any aggravating evidence that may
be introduced by the prosecutor" was required. Pet. App.
A-34 (emphasis added). In finding prejudice, the court
of appeals noted, "Here, . . . , [a] more complete
presentation, including even a fraction of the details
[Petitioner] now alleges, could have made a difference."
Pet. App. A-41 (citations and internal quotations
omitted).
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Petitioner’s final attempt to elevate this
unremarkable ineffective assistance of counsel case to
certiorari-worthy status likewise falls flat. Petitioner
argues that the court of appeals improperly ruled that
a district court should not evaluate the credibility of
expert witnesses who testify at an ineffective assistance
of counsel hearing regarding evidence a defendant
claims should have been presented at sentencing.1~
Pet. at 25-26. At first blush, this argument sounds
reasonable but closer look reveals that Petitioner is
simply asking this Court to correct the factual findings
he perceives as erroneous. See S. Ct. R. 10. What
Petitioner fails to recognize is that an appellate court is
not confined to reviewing the four corners of the district
court opinion, but rather the entire district court record;
and the findings by the district court must be fairly
supported by the record as a whole. See Gypsum Co.,
333 U.S. at 395.
16. In support of this argument, Petitioner cites Knowles
v. Mirzayance,__ U.S. __, 129 S. Ct. 1411 (2009), a case in which
this Court reversed a court of appeals decision granting habeas
relief on an ineffective assistance of counsel claim. The
ineffective assistance issue central to Knowles was whether trial
counsel had made a carefully reasoned decision to not go
forward with a not-guilty-by-reason-of-insanity plea in a
bifurcated trial following a first-degree murder conviction of a
defendant who confessed to killing his cousin. Without even
referring to the magistrate judge’s finding, the court of appeals
reached the opposite decision. This court noted that the court
of appeals erred by failing to mention or apply the clearlyerroneous standard of review to the magistrate judge’s
evidentiary hearing findings. Id. at 1421. Knowles is inapposite
to the facts and circumstances of this case as it did not involve
the presentation of mitigation evidence, and, in this case, the
court of appeals delineated and applied the clear error standard
of review.
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Under Strickland’s prejudice analysis, the question
in this case was whether, based upon totality of available
evidence (including the new evidence adduced at the
evidentiary hearing) a reasonable probability existed
that an objective fact-finder would have concluded that
the outcome at sentencing would have been different.
See Strickland, 466 U.S. at 694. As this Court instructed
in Wong v. Belmontes, to establish prejudice, a
petitioner "must show a reasonable probability that the
jury would have rejected a capital sentence after it
weighed the entire body of mitigating evidence . . .
against the entire body of aggravating evidence."
U.S. __, 130 S. Ct. at 386; see also Wiggins, 539 U.S. at
534 (prejudice is weighed by "reweigh[ing] the evidence
in aggravation against the totality of available mitigating
evidence"). In finding Strickland prejudice, the court
of appeals made a detailed examination of a complex,
voluminous record including over 540 pages of
transcripts from the district court evidentiary hearing.
In its review of trial counsel’s performance, based
upon the evidence of mitigation presented at the
evidentiary hearing, the court of appeals determined
that the district court’s findings in this case were clearly
erroneous. A clearly erroneous finding is one that leaves
the reviewing court with the "firm and definite conviction
that a mistake has occurred." Anderson v. City of
Bessemer City, 470 U.S. 564, 573 (1985). In this case,
the court of appeals used the methodology outlined by
this Court to determine whether the district court’s
findings were clearly erroneous. In Amadeo v. Zant,
486 U.S. 214 (1988), this Court reversed an Eleventh
Circuit decision because the court had "acknowledged
that the District Court had found.., facts, [b]ut without
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examining the record or discussing its obligations under
Rule 52(a), the court simply expressed disagreement."
Id. at 223. In this case, by contrast, the court of appeals
examined the record extensively, explicitly
acknowledged and obeyed the proper appellate
standards by detailing the portions of the record in
which the district court made clearly erroneous findings,
and explained this work in the opinion.
The unanimous panel carefully reviewed the totality
of the mitigating evidence and found that:
[Jones] presented experts at the evidentiary
hearing who testified to his extensive history
of physical, mental, and sexual abuse,
numerous head injuries resulting in
unconsciousness, and a lifetime of sub-stance
abuse. They diagnosed Danny with PTSD,
AD/HD, cognitive dysfunction, and an
affective mood disorder. Finally, they explained
that his substance addictions likely stemmed
from a genetic predisposition and his attempts
to self-medicate.
Pet. App. A-29. The court of appeals compared this
evidence to Dr. Potts’s equivocal report and found that
"the sentencing judge was given a short and conditional
report lacking any specific diagnoses." Pet. App. A-33.
Following previous decisions in Correll v. Ryan, 539 E3d
938 (9th Cir. 2008) ("Correll II"), cert. denied, 129 S. Ct.
903 (2009), Lambright v. Schriro, 490 F.3d 1103 (9th Cir.
2007), and Bean v. Calderon, 163 F.3d 1073 (9th
Cir. 1998), the court of appeals reiterated "that merely
skimming the surface on important issues does not make
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an in-depth discussion cumulative." Pet. App. A-30. The
court of appeals set forth Dr. Stewart’s extensive
diagnoses and detailed explanation of Jones’s
unfortunate childhood, and cited this Court’s decision
in Boyde v. California, 494 U.S. 370, 382 (1990), to show
how the information would have shown at a sentencing
that Jones was "less culpable." Pet. App. A-31-33. The
court of appeals found that:
[Jones] presented the persuasive testimony
of numerous experts that he suffered from
serious mental defects, was viciously abused
throughout his childhood, and was driven to
become a polysubstance abuser in order to
self-medicate for the trauma he experienced
and the defects he had.
Pet. App. A-33.
Thus, the court of appeals did not fail to defer to
the district court finding that Jones was not prejudiced
by counsel’s failures; rather, the panel found the district
court’s conclusion was erroneous and that the evidence
presented by Jones "sufficiently undermined [the
panel’s] confidence in the capital sentencing decision to
establish Strickland prejudice." Pet. App. A-33. In fact:
The district court’s conclusion that [Jones] did
not suffer prejudice because the neutral,
court-appointed psychologist’s testimony was
the most persuasive testimony presented only
highlights the greater potential for
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presenting effective mitigation evidence from
a psychologist appointed to assist the
defendant.
Pet. App. A-33.
Finally, the court of appeals found the district court’s
rejection of Claims 0 and P, because the proffered
mitigation evidence had no causal nexus or relationship
to the crime, to be clearly erroneous. Pet. App. A-39-40.
The statement17 that Petitioner takes issue with does
not run afoul of this Court’s precedent and makes an
apt point: when determining whether there is sufficient
evidence to undermine confidence in the outcome of a
proceeding, the court should not look for a "conclusive"
answer by deciding which expert is the most credible.
This is especially so in the context of penalty-phase
Strickland claims, because the defendant has a right to
present all mitigating evidence, not merely the most
convincing. See Porter v. McCollum,__ U.S. __, 130
S. Ct. 447, 454 (2009) (per curiam) (noting that even
disputed expert testimony is relevant to sentencing
because Eddings [v. Okla., 455 U.S. 104, 112 (1982)]
commands "the sentencer in capital cases must be
permitted to consider any relevant mitigating factor").
Federal courts are charged with deciding whether
confidence in the outcome can be sufficiently
undermined, not whether a capital defendant can
17. "We have held that a district court should not
independently evaluate which expert was most believable or
try to find a definitive diagnosis .... " Pet. App. A-28.
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unquestionably prove mental impairment. See Correll
II, 539 E3d at 952 n. 6. Therefore, although the district
court may evaluate the expert evidence, it is error to
impermissibly omit evidence that is relevant to
mitigation by insisting upon a "conclusive" or
"confirmed" answer. Id. The sentencing phase of capital
trials is different from the guilt phase. Porter, U.S.
_, 130 S. Ct. at 454. At sentencing, the defendant has a
right to present all relevant mitigating evidence, not
just the evidence that would be convincing at the guilt
phase. Id. For this reason, it is improper to entirely
discount potentially mitigating evidence (including
expert opinion, even where the correctness of those
opinions is disputed). See id. In the same way, it is not
proper to require an expert to definitively prove that
the defendant’s alleged mental impairment actually
impaired him at the time of the offense. Hendricks v.
Calderon, 70 F.3d 1032, 1043 (9th Cir. 1995).
Here, the court of appeals faithfully followed Porter
and found that the district court erred by entirely
discounting evidence that was relevant to mitigation.
The decision specifically emphasized that the district
court should not have looked for a definitive answer. The
relevant language reads, "It was improper for the
district court to... determine who was the most credible
and whether [Jones] presented ’evidence confirming
that [he] suffers from neurological damage.’"
Pet. App. A-28 (emphasis in original). This emphasis
indicates that this statement does not amount to the
court of appeals forbidding all credibility determinations.
Instead, as one part of its determination that the district
court clearly erred, the court of appeals insisted that
the district court should not have entirely discounted
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relevant mitigating evidence, but instead should have
taken it into proper account in its analysis of Strickland
prejudice. Pet. App. A-28 (quoting Correll H, 539 F.3d
at 952 n. 6).
These instances, as well as the other detailed
evidence reflected in the court of appeals’s decision, are
simply part of the court’s clear-error review. Pet. App.
A-17. The court applied the appropriate standard and
found numerous reasons that the district court erred;
it did not simply rely on a determination that the district
court impermissibly weighed expert testimony.
In relation to the detailed facts that the court of
appeals recited in support of its decision that the district
court findings were clearly erroneous, the discussions
of the credibility of the expert witnesses command little
attention. For example, the district court found that Dr.
Stewart had only presented evidence that Jones had
suffered through a traumatic event, and that the doctor
had not shown that Jones re-experienced previous
trauma at the time of the offense. Pet. App. C-18. As
the court of appeals noted, however, Dr. Stewart actually
testified about other components of a Post-Traumatic
Stress Disorder diagnoses. Pet. App. A-11-12.
Specifically, he testified that the most common
presentation is exaggerated responses to challenges.
Pet. App. A-12. The court’s decision cited evidence
detailing exactly how the district court’s findings (that
there is no reasonable probability this evidence of PostTraumatic Stress Disorder could have changed the
sentencing outcome) are clearly erroneous. Although the
court of appeals noted that the district court, when
reviewing the prejudice prong of Strickland, should not
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have looked for a "conclusive answer" and dismissed the
testimony of Jones’s experts, the court also went beyond
that to detail other ways in which the district court’s
findings were clearly erroneous.
For example, the court of appeals explained in detail,
with citations to the record, the reasons why "the district
court’s conclusion that Dr. Ports was a ’de facto defense
expert’ was clearly erroneous." Pet. App. A-23. The
court of appeals specifically detailed its reasoning for
finding clear error based not only upon its application
of Ake (see Argument I, supra), but also upon Dr. Potts’s
repeated testimony that he was only a neutral expert,
the lack of time trial counsel spent with him before his
testimony at sentencing (two hours), the paucity of
background materials given to him (31 pages), and the
fact that trial counsel ignored his advice to arrange
neurological and neuropsychological testing until after
he testified. Pet. App. A-23-26.
The court of appeals’s decision fits what this Court
has called a good example of clear error review: it
examined the record, discussed the court’s obligations
under the appropriate standard of review, and did more
than simply disagree with the district court. See
Amadeo, 486 U.S. at 223.
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Conclusion
For the foregoing reasons, this Court should deny
the Petition for a Writ of Certiorari.
Respectfully submitted,
JON M. SANDS
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