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QUESTION PRESENTED
Under a recently superseded version of the
False Claims Act’s "public disclosure" bar, 31
U.S.C. §3730(e)(4)(A) (1986), whether every
response to a Freedom of Information Act request
constitutes an "administrative report or investigation" regardless of the form or content of the
response.
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STATEMENT OF THE CASE
This action concerns a statute, first enacted in
1972, that requires companies with large government contracts to adopt policies to promote the
hiring and advancement of veterans and to report
the number of such employees to the U.S. Department of Labor. See Vietnam Era Veterans
Readjustment Assistance Act, 38 U.S.C. § 4212
("VEVRAA"). Since Congress amended the law in
1998, see 31 U.S.C. § 1354, contractors who ask for
payment from the government knowing that they
are not in compliance with VEVRAA, or who
falsely report their compliance to the government,
have been liable under the False Claims Act. The
present action was brought by a whistleblower,
Daniel Kirk, who alleges that his former
employer, Schindler Elevator Corporation
("Schindler") sought payment for claims when it
was not in compliance with VEVRAA and filed
false reports to create the appearance of compliance. The Second Circuit properly held that the
district court has subject matter jurisdiction, even
though Mr. Kirk used the Freedom of Information
Act ("FOIA") to obtain documents relating to his
claim.
In its petition, Schindler misstates the issue and
the holding below. The Second Circuit did not hold
that FOIA responses generally are "not reports or
investigations" within the meaning of the public
disclosure bar. See Petition for Writ of Certiorari
("Pet.") at 2. Instead, the court merely held that
the question requires a case-by-case determination that "depends on the nature of the document
itself." Pet. App. 23a. By adopting this fact-specific analysis rather than the categorical rule pre-

ferred by other Circuits, the court below did not
substantially change the widely accepted standard
for resolving issues under the public disclosure
bar. The "direct, irreconcilable ccnflict’ described
by Schindler, Pet. 10, is a minor disagreement
under an obsolete statute. It does not merit
review.
1. The Statutory Framework
The False Claims Act ("FCA"), 31 U.S.C. § 3729
et seq., provides for the impositic, n of civil penalties and treble damages against any person who,
inter alia, knowingly presents or causes to be presented a false or fraudulent claim for payment
or approval by the United States. 31 U.S.C.
§ 3729(a). The Attorney General ~nay bring a civil
action if he finds that a person ~tas committed a
violation. 31 U.S.C. § 3730(a). Alternatively, a private person (known as a relator) may bring his
own suit (commonly referred to as a qui tam
action) "for the person and for the United States
Government." 31 U.S.C. § 3730(1:.)(1); see United
States ex rel. Eisenstein v. City of New York, 129
S. Ct. 2230, 2232, 173 L.Ed.2d 1255 (2009).
Before 1943, the FCA permitt,ed relators who
read newspapers or followed court proceedings or
Congressional hearings to litigate qui tam actions
based on such publicly disclosed information
known by the government. U. S. ex rel. Marcus v.
Hess, 317 U.S. 537, 63 S. Ct. 379, 87 L. Ed. 443
(1943). In 1943, Congress amended the Act to prohibit all qui tam lawsuits when the government
"possessed prior knowledge" of the fraud. Later
amendments barred FCA actions where the suit
"was based upon evidence or information in the

3
possession of the United States, or any agency,
officer, or employee thereof, at the time such suit
was brought .... "See 31 U.S.C. § 3730(b)(4) (1982
ed.).
In 1986, Congress amended the FCA to encourage whistleblowers to file qui tam actions. Among
the amendments was section 3730(e)(4)(A), which
permitted qui tam actions even if the government
already had knowledge of a possible claim.
Congress repealed the "government knowledge"
bar because "qui tam actions under the FCA had
gone in forty years from unrestrained profiteering
to a flaccid enforcement tool." U.S. ex rel. Doe v.
John Doe Corp., 960 F.2d 318, 321 (2d Cir. 1992)o
The 1986 statute contained "narrowly circumscribed exceptions to qui tam jurisdiction"
intended to encourage "private citizens to expose
fraud" while avoiding "the blatant opportunism
embodied in cases like Marcus." Id. "The 1986
amendments sought to achieve the two goals of
discouraging ’parasitic’ or ’free-loading’ qui tam
suits while also encouraging productive private
enforcement suits." U.S. ex rel. Rost v. Pfizer Inc.,
507 F.3d 720, 729 (1st Cir. 2007).
This is the balance that Congress intended: on
the one hand, the 1986 amendments preclude parasitic suits based on an indictment, newspaper
article or similar public information describing a
fraudulent scheme. On the other hand, the amendments encourage FCA actions by allowing a citizen who learns of fraudulent activities to pursue
a qui tam action when the public, and the government, are not aware of the fraud.
From 1986 until early 2010, the FCA’s "public
disclosure" provision stated:

4
(4)(A) No court shall have jurisdiction
over an action under this section based
upon the public disclosure of allegations
or transactions in a criminal, civil, or
administrative hearing, in a congressional, administrative, or ,3overnment
Accounting Office [(GAO)] report, hearing,
audit, or investigation, or from the news
media, unless the action is braught by the
Attorney General or the per,~on bringing
the action is an original sc, urce of the
information.
(B) For purposes of this paragraph, "original source" means an individual who has
direct and independent knowledge of the
information on which the allegations are
based and has voluntarily provided the
information to the Governmel~t before filing an action under this section which is
based on the information.
31 U.S.C. § 3730(e)(4) (1986 ed.); Hughes Aircraft
Co. v. U.S. ex rel. Schumer, 520 U.S. 939, 944, 117
S. Ct. 1871, 138 L. Ed. 2d 135 (1997). This version
of 31 U.S.C. § 3730(e)(4) established a non-waivable limitation on the subject-matter jurisdiction
of the federal courts. Rockweli Int’l Corp. v.
United States, 549 U.S. 457, 46’7-70, 127 S. Ct.
1397, 167 L. Ed. 2d 190 (2007).
On March 23, 2010, however, the President
signed into law the Patient Protection and Affordable Care Act ("PPACA"), Pub. L. No. 111-148, 124
Stat. 119 (2010). The PPACA amends the FCA’s
"public disclosure" provision. Specifically, Section
101040)(2) of the PPACA replaces the 1986 version of 31 U.S.C. § 3730(e)(4) and. provides:
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(4)(A) The court shall dismiss an action or
claim under this section, unless opposed
by the Government, if substantially the
same allegations or transactions as
alleged in the action or claim were publicly disclosed(i) in a Federal criminal, civil, or administrative hearing in which the Government or its agent is a party; (ii) in a
congressional, Government Accountability
Office, or other Federal report, hearing,
audit, or investigation; or (iii) from the
news media, unless the action is brought
by the Attorney General or the person
bringing the action is an original source of
the information.
(B) For purposes of this paragraph, "original source" means an individual who
either (i) prior to a public disclosure under
subsection (e)(4)(a), has voluntarily disclosed to the Government the information
on which allegations or transactions in a
claim are based, or (ii) has knowledge that
is independent of and materially adds to
the publicly disclosed allegations or transactions, and who has voluntarily provided
the information to the Government before
filing an action under this section.
See Graham County Soil & Water Conservation
Dist. v. U.S. ex rel. Wilson, 130 S. Ct. 1396, 1400,
n.1, 176 L. Ed. 2d 225 (2010), reh’g denied, 130 S.
Ct. 3351 (2010) (noting the legislative change).
As this Court noted in Graham County, PPACA
"makes no mention of retroactivity, which would
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be necessary for its application to pending cases
given that it eliminates [the defe:~dants’] claimed
defense to a qui tam suit." Id., 130 S. Ct. at 1400
n.1; see Hughes Aircraft, 520 U.S. at 945-952
(declining to give retroactive effect to FCA amendment that expanded the range of circumstances in
which qui tam suits could be file,/l).
Accordingly, the question presented in this case,
which involves the application of the FCA’s "public disclosure" provision to respondent’s complaint,
is governed by the 1986 versicn of 31 U.S.C.
§ 3730(e)(4).
2.

Mr. Kirk’s Complaint

Plaintiff-relator Daniel Kirk brought this action
to recover damages and civil[ penalties on
behalf of the United States of America arising
from false and fraudulent records and claims presented by Schindler in violation of the FCA.
Mr. Kirk alleges that, since at least March 1999,
Schindler has submitted hundreds of false claims
to agencies of the United States government seeking payment for construction services relating to
the manufacture, installation and maintenance of
elevators in public buildings.
Schindler’s major contracts with the government
are subject to VEVRAA. The act requires
Schindler (a) to adopt an affirmative action
program for Vietnam-era veterans, (b) to offer its
employees an invitation to identify themselves as
Vietnam-era veterans separate from any other
personnel form or questionnaire, and (c) to submit
annual reports, known as VE~?S-100 reports,
to the U.S. Department of Labor. 28 U.S.C. § 4212.
Contractors must file a report for each "hiring

location" that enters into a government contract
covered by the law.
In his complaint, Mr. Kirk alleges that, during
the six-year period from 1999 to 2005, Schindler
failed to meet these requirements. It had no affirmative action program for veterans and did not
ask its employees to identify themselves as veterans. As a result, many Vietnam-era veterans
who were entitled to protection under VEVRAA
found themselves fired or transferred by Schindler
as they approached retirement age, as Schindler
tried to avoid paying their pensions and other benefits. Pet. App. 7a-11a.
The complaint alleges that Schindler knowingly
failed to file the required VETS-100 reports for
any of its business units until late 2004. When
Mr. Kirk brought this situation to the attention of
the Department of Labor, Schindler filed false
VETS-100 reports in a desperate attempt to bring
itself into compliance and maintain its eligibility
for government contracts. The complaint does not
merely allege that the reports are inaccurate, but
that Schindler deliberately filed false reports,
knowing that it lacked any information about the
numbers and classifications of its covered veteran
employees. Pet. App. 8a-10a.
In 1998, Congress enacted the Veterans Employment Opportunities Act, 31 U.S.C. § 1354, to prohibit any agency of the United States from
obligating or expending funds for any fiscal year
on a contract subject to VEVRAA with a contractor who failed to submit a VETS-100 report for
that fiscal year. Despite that clear prohibition,
Schindler falsely certified in its bids, contracts
and claims for payment that it was in compliance
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with VEVRAA. Schindler submitted bids and
claims knowing that it was not eligible either to
enter into contracts or to collect payments because
it had not complied with the VETS-100 reporting
requirement. Schindler also allowed itself to
be listed as an eligible contractor by the Department of Labor, knowing that it had failed to
file any VETS-100 forms or otherwise to comply
with the requirements of VEVRAA. Pet. App.
10a-11a.
Mr. Kirk alleges that the United States paid
Schindler millions of dollars to which it was not
entitled. Under the False Claims Act, each of the
requests for payment submitted by Schindler is a
false claim. Schindler is liable to the United
States for up to $11,000 for each payment request.
In addition, the government is e:atitled to treble
damages for funds paid to Schindler on the basis
of these false claims. 31 U.S.C. § 3729.
3.

The Department of Labor’s FOIA
Responses

In November 2004, Linda Kirk submitted a
request to the Department of Labor under the
Freedom of Information Act for copies of any
VETS-100 reports filed by Schindler in 2002, 2003
or 2004. DOL responded to the FOIA request on
February 20, 2005, providing three redacted
copies of VETS-100 reports submitted by
Schindler dated September 30, 2004. In a letter to
Mrs. Kirk, DOL further stated that no VETS-100
reports were found for the years 2002 or 2003.
Pet. App. 56a-58a.
In January 2005, Mrs. Kirk submitted a second
Freedom of Information Act reque:;t to the Depart-
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ment of Labor for copies of any VETS-100 reports
filed by Schindler for the years 1998 through
2001. In September 2005, the Office of the Assistant Secretary for Veterans Employment and
Training responded, in a letter addressed to Mrs.
Kirk and mailed to plaintiff’s home, that the
Labor Department had located no VETS-100
reports for the years 1998, 1999 or 2000. In the
same letter, the Department of Labor provided a
collection of VETS-100 reports for Schindler covering the 12-month period ending September 30,
2002. Based on the Department of Labor’s discovery of these reports between January and
September 2005, it appears that Schindler submitted the reports for 2002 more than two years
after they were required to be filed. As explained
in the complaint, these reports are false and
incomplete. Pet. App. 56a-58a.
In April 2007, Mrs. Kirk submitted a third FOIA
request for to the Department of Labor for copies
of any VETS-100 reports filed by Schindler for the
years 2005 and 2006. In May 2007, the Office of
the Assistant Secretary for Veterans Employment
and Training provided copies of certain VETS-100
reports submitted by Schindler for the years ending September 30, 2005 and September 30, 2006.
As explained in the complaint, Schindler’s VETS100 reports for 2005 and 2006 are false and incomplete. Pet. App. 8a-9a.
4.

Proceedings in the District Court

The action was filed in March 2005 and sealed
pursuant to the False Claims Act until June 2007,
when the Department of Justice notified the District Court of its decision not to intervene pur-
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suant to 31 U.S.C. § 3730(b)(4)(B). The court
unsealed the original complaint on June 11, 2007,
and Mr. Kirk filed his Amended Complaint on
June 22, 2007. (App. 12, 261.) Schindler filed a
motion to dismiss the Amende,~ Complaint on
September 4, 2007. Pet. App. 11a. The court
granted that motion in an opinion and order dated
March 30, 2009.
The district court held that "me, st of Kirk’s allegations fail to state a claim upon which relief can
be granted pursuant to the FCA." Pet. App. 52a.
Relying on Mikes v. Straus, 274 F.3d 687 (2d Cir.
2001), the district court concluded that the
Amended Complaint stated only one valid claim
for relief: the allegation that Schi:adler falsely certiffed compliance with VEVRA~ in conjunction
with its bids for new contracts w~.en in fact it had
failed to file a required VETS-100 form. Pet. App.
64a-66a. Pursuant to Rule 12(b)(6), the court dismissed claims based on Schindler’s submission of
false VETS-100 forms and its fs.ilure to comply
with the affirmative action and self-identification
requirements of VEVRAA. Pet. App. 66a-67a.
The court then concluded that the remainder of
the Amended Complaint was barred by section
3730(e)(4)(A). Pet. App. 87a. Tb.e district court
held that the government’s FOIA response constituted "public disclosure of allegations or transactions" and that Mr. Kirk’s remaining claim was
"based upon" information in the FOIA response.
Pet. App. 79a-85a. As a result, the court decided
that it lacked subject matter juri~,~diction over the
claim based on Schindler’s allegedly false VETS100 reports. The district court never considered
whether the public disclosure bar applied to the
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claim based on Schindler’s failure to file VETS100 reports.
5.

Proceedings in the Court of Appeals

In reversing the district court’s holding on the
public disclosure issue, the Second Circuit laid out
the generally accepted five-part test:
[I]n order for the FCA’s jurisdictional bar
to apply there must be (1) "public disclosure" of the information (2) on which the
allegation of fraud rests, and (3) this
"public disclosure" must occur through
one of the sources enumerated in the
statute. In addition, the statute indicates
that (4) the public disclosure (via an enumerated source) must be of the material
elements of the "allegations or transactions" on which the claim is based .... If
it is established that the allegations or
transactions at issue were publicly disclosed through an enumerated source, a
qui tam plaintiff may avoid dismissal
under the jurisdictional bar by establishing (5) that she was an "original source" of
the relevant information.
U.S. ex rel. Kirk v. Schindler, 601 F.3d 94 (2010)
at Pet. App. 14a (numbers added for illustration).
On the first element of the test, the Court of
Appeals observed: "[E]very circuit to have
considered this issue has determined that information produced in response to a Freedom of
Information Act request becomes public once it is
received by the requester." Pet. App. 15a. The
Court then moved to the third element of the test
and concluded that the documents produced to Mr.
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Kirk under FOIA were not "administrative reports
or investigations." Pet. App. 33a. On that basis,
the Court concluded that the dist:_"ict court should
have denied Schindler’s motion to dismiss the
complaint for lack of subject matter jurisdiction.
This holding made it unnecessary for the Court
to consider whether the allegations in Mr. Kirk’s
complaint are "based upon" the information that
he obtained from the government’s FOIA response
(the second element of the test). 31 UoS.C.
§ 3730(e)(4). There was also no need to consider
whether the FOIA response disclosed the material
elements of the "allegations or transactions" on
which the claim is based, or whe~her Mr. Kirk is
an original source of the information in the complaint. Pet. App. 33a, n.10. These fact-intensive
issues remain unresolved.
The Second Circuit then decided that the
Amended Complaint properly stated two claims
for relief under the FCA. First, because the Veterans Employment Opportunities Act, 31 U.S.C.
§ 1354, states that the contractor must have submitted the VETS-100 report in order to be paid, a
contractor that requests payment under such a
contract certifies compliance with the reporting
requirement. The complaint therefore states a
valid claim under the FCA wherL it alleges that
Schindler submitted bids and won. contracts without having filed the requisite report. Pet. App.
41a. Second, the FCA establishes liability when a
party "knowingly makes, uses, .~r causes to be
made or used, a false record or statement material
to a false or fraudulent claim." 31 U.S.C.
§ 3729(a)(1)(B). The complaint alleges that
Schindler filed false VETS-100 reports, knowing
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that they were false because Schindler in fact had
no mechanism in place to identify covered veterans. It did so in order to procure contracts or
obtain payment under existing contracts, as it
could do neither without filing the reports. Accordingly, it knowingly used a false record in order to
obtain payment from the government. Pet. App.
43a-44a.
REASONS FOR DENYING THE WRIT
The question presented by Schindler does not
warrant review by this Court. Congress revised
the public disclosure provision of the FCA earlier
this year, requiring for the first time that the public disclosure must involve "substantially the same
allegations or transactions" as the complaint and
amending the core term "administrative report or
investigation." 31 U.S.C. § 3730(e)(4) (2010 ed.).
The lower courts’ disagreement about the application of that term to FOIA responses is now relevant only to the dwindling number of cases that
are controlled by the old statute. Because the
question presented concerns the interpretation of
a superseded statutory provision, it is not of sufficient continuing importance to warrant plenary
review by this Court.
Even if the statute had not been superseded, the
question truly presented in this case would be too
narrow to warrant review because the disagreement among the Circuits changes the outcome in
a very small number of cases. Schindler misstates
the issue as an all-or-nothing dispute, as if FOIA
responses must be "administrative reports or
investigations" always, or never. Pet. 8. In fact,

14
the Second Circuit and Ninth Circuit have merely
adopted a case-by-case approach, and there is no
basis to conclude that this approach always yields
different results than the categorical approach
favored by other circuits. At besl:, the purported
"conflict" concerns only one small part of the analysis required by the 1986 version of the public disclosure bar.
Moreover, as the Second Circuit held below, this
Court’s recent decision in Graham County provides important guidance on the interpretation of
the public disclosure bar, and may resolve the limited question presented by Schindler. The lower
courts should be given an opportc.nity to consider
that guidance before this Court addresses the
same statute again.
Finally, there are fact-specific issues that were
not addressed by the Second Circuit in its analysis of the public-disclosure issue. Even if this
Court were to grant certiorari and reverse, the
question of the district court’s subject matter
jurisdiction would not be resolw~d. Accordingly,
the Court should deny the petition for a writ of
certiorari.
I.

THERE IS NO DIRECT CONFLICT AMONG
THE COURTS OF APPEALS

Following the Ninth Circuit’s decision in U.S. ex
tel. Haight v. Catholic Healthcare West, 445 F.3d
1147 (9th Cir. 2006), the defendal~ts therein filed
a petition for a writ of certiora:~,i. The petition
asked this Court to decide the same issue raised
here: "Whether documents obtai~.ed by a qui tam
relator pursuant to the Freedom of Information
Act constitute public disclosures within the mean-
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ing of the False Claims Act’s jurisdictional bar."
See Petition for a Writ of Certiorari, 2006 WL
2519582 (Aug. 25, 2006). At the time of the petition, three circuits had ruled on the issue, so the
disagreement was well-established.1 This Court
denied the petition in Catholic Healthcare West v.
U.S. ex rel. Haight, 549 U.S. 1077 (2006). The same
result is required here.
A.

Schindler’s Petition Rests on a
Misstatement of the Issue

Beginning with the "question presented," the
petition offers a misleading description of the
issue raised in this action. See Pet. 1. Schindler
describes a false dichotomy between the Second
and Ninth Circuits’ purported view that a federal
agency’s response to a FOIA response is never an
administrative report or investigation, and other
circuits’ view that a FOIA response is always an
administrative report or investigation. This version of the purported conflict is repeated throughout Schindler’s petition. See, e.g., Pet. 13 ("Three
circuits--the First, Third and Tenth--have held
categorically that a FOIA response is a ’report’ or
’investigation.’... Two Circuits--the Second and
the Ninth--have squarely ruled to the contrary.")
Schindler’s effort to manufacture a "true conflict" among the circuits, id. at 13, is misleading.
As the Second Circuit stated below: "The specific
1 In addition to the Ninth Circuit, the Fifth and Third
Circuits had addressed the issue as of 2006. See United
States ex rel. Reagan v. E. Tex. Med. Ctr. Reg’l Healthcare
Sys., 384 Fo3d 168, 175-76 (5th Cir. 2004); United States ex
rel. Mistick PBT v. Hous. Auth. of Pittsburgh, 186 Fo3d 376,
383 (3d Cir. 1999).
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question we face is whether a document produced
in response to a FOIA request is always an
’administrative . . . report . . . or investigation.’"
After considering that question, the court adopted
a case-by-case approach. "[W]e agree with the
Ninth Circuit that whether a document obtained
through a FOIA request is an enumerated source
within the meaning of § 3730(e)(~:)(A) depends on
the nature of the document itself." Pet. App. 23a.
The terms "report" and "investigation" do not
"include any and all materiaiis produced in
response to a FOIA request." Pet. App. 24a.
Instead, some documents produced in response to
a FOIA request qualify as an en~.merated source
and some do not, depending on tl:..e content of the
documents. Pet. App. 32a.
In Haight, the Ninth Circuit emphasized that
its disagreement with other courts is not categorical: "[A] response to a FOIA request is not necessarily a report or investigation, although it can
be, if it is from one of the source~,; enumerated in
the statute." Haight, 445 F.3d at 1153. The court
then examined the documents disclosed to the qui
tam relator: "In this instance, the FOIA response
consisted only of alerting Haight t o the location of
the documents., o Far from p~tting any work
product into those documents, in this instance the
FOIA response did not even involve duplication."
Id. at 1155. On this basis, the court declined to
adopt a categorical approach to the issue. "The
specific facts of this case illustrate how ill-fitting
the labels of ’report’ or ’investigation’ can be for
responses to FOIA requests." Id.
The two lines of decisions merelhy take different
approaches that, in many cases, lead to the same
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result. If the government agency responds to a
FOIA request by taking a document from its files
and turning it over to the requesting party, and if
that document is a "report, hearing, audit, or
investigation" within the meaning of section
3730(e)(4), then the choice between the categorical approach of Mistick and Reagan and the caseby-case approach of Kirk and Haight will make no
difference to the outcome. For example, in one of
the cases cited by Schindler, U.S. ex rel. Richardson v. E-Sys., 3:90-CV-0607-P, 1999 WL 324666
(N.D. Tex. May 18, 1999), the plaintiff used FOIA
to obtain "investigative reports
by the Air
Force’s Office of Special Investigations and the
Department of Defense Inspector General." By any
standard, these reports fall within the scope of the
sources enumerated in the statute. Similarly, in
U.S. ex rel. Grynberg v. Praxair, Inc., 389 F.3d
1038, 1049 (10th Cir. 2004), the court observed
that a letter produced from agency files pursuant
to FOIA was clearly "an administrative report, a
source falling squarely within those listed in
§ 3730(e)(4)(A)." Again, the choice between the
categorical approach to FIOA responses and the
case-by-case approach made no difference.
In short, Schindler misstates the issue as an allor-nothing conflict marked by "flatly contradictory
results." Pet. 14. The truth is that the disagreement is nuanced and case-specific, and often has
no practical effect.
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B.

The Purported "Conflict" Concerns
Only One Part of the Public Disclosure Analysis

The lower courts broadly agree ~n the five-point
test used by the Second Circuit in this case. The
issue raised by Schindler relates only to one small
part of this test: whether FOI~ responses are
always one of the enumerated sources of public
disclosure under the 1986 version of the False
Claims Act. The rule adopted by the Second and
Ninth Circuits is best described as an exception to
the general rule that FOIA responses are enumerated sources.-~ This narrow disagreement is
overshadowed by the broad agreement among the
courts.
As noted above, the Second Circuit utilized the
generally accepted five-part test to decide this
case:
[I]n order for the FCA’s jurisdictional bar
to apply there must be (1) "p~blic disclosure" of the information (2) on which the
allegation of fraud rests, and (3) this
"public disclosure" must occur through
one of the sources enumerated in the
2 In Haight, "the Ninth Circuit created an exception [to

the rule announced in Mistick] for a response to a FOIA
request, holding that the particular r,~sponse was not a
report or investigation within the r~.eaning of section
3730(e)(4)(A) .... It remains to be seen ¢¢hether this exception will be limited to the unique facts of this case, or
whether it will be extended to other FOIA responses that
may require little or no cognizance, independent analysis or
legwork, but do release information to the public." Boese, J.,
Civil False Claims and Qui Tam Action,~:, at 4-74, 4-75 (ard
ed., 2010) (emphasis added).
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statute. In addition, the statute indicates
that (4) the public disclosure (via an enumerated source) must be of the material
elements of the "allegations or transactions" on which the claim is based .... If
it is established that the allegations or
transactions at issue were publicly disclosed through an enumerated source, a
qui tam plaintiff may avoid dismissal
under the jurisdictional bar by establishing (5) that she was an "original source" of
the relevant information.
App. Pet. 14a (numbers added for illustration).
With respect to the present issue, the courts agree
that FOIA responses are public, even if they are
sent directly to the qui tam relator. Pet. App. 15a.
The courts agree that the disclosure must be one
of the statutorily specified types: a civil, criminal
or administrative hearing; a federal investigation,
audit or report; or a news article. They agree that
a report or investigation must disclose relevant
fraudulent allegations or transactions and that
the qui tam complaint must be based, at least in
part, on that information. They agree that the
public disclosure bar does not apply if the relator
is an original source of the information. See generally U.S. ex rel. Ondis v. City of Woonsocket, 587
F.3d 49, 53 (1st Cir. 2009) (describing similar
"multi-part inquiry").
All that remains is a narrow disagreement:
whether a FOIA response is always an administrative report or investigation. The Third Circuit
and other courts following Mistick say "yes," while
the Haight and Kirk decisions say "not always"
and require an additional step: an examination of
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"the nature of the document itself’." Pet. App. 23a.
If the document itself is one of tl:.Le types of documents listed in the statute, then the result will be
the same. The result will be different only if the
"document itself’ is not an enume~:ated source and
all of the remaining four steps in the analysis
point toward dismissal of the complaint.
In the 24 years since Congress adopted the 1986
version of the public disclosure bar, this limited
disagreement has changed the result in only a
small number of cases. Indeed. Schindler has
located only 25 cases where the issue of FOIA
responses arose at all. Pet. 17 & n.10. Schindler
does not contend that the purported conflict has
changed the result in all of these cases. In many of
them, courts have held that a FOIA response is an
enumerated source, only to find that the public
disclosure bar is inapplicable because another element of the five-part test is not satisfied. See, e.g.,
U.S. ex rel. Ervin & Associates, Inc. v. Hamilton
Sec. Group, Inc., 332 F. Supp. 2d 1, 10 (D.D.C.
2003) (finding FOIA material and newspaper articles are ’public disclosures’ but denying motion to
dismiss on original source grounds); U.S. ex rel.
Brown v. Merant Inc., Civ. 99-6481, 2002 WL
487160 (E.D. Pa. Mar. 29, 2002) (denying motion
where the FOIA response is an enumerated
source, but the complaint is not based on the publicly disclosed information); U.S. ex rel. Durcholz
v. FKW Inc., 997 F. Supp. 1159, 1165 (S.D. Ind.
1998) aff’d, 189 F.3d 542 (7th Cir. 1999) (sustaining complaint because, althol~gh FOIA material is an enumerated source, "the principle
allegations of fraud were not disclosed" in the
FOIA response).
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In one case cited by Schindler, the district court
explicitly noted that the FOIA issue was immaterial. U.S. ex rel. Yannacopolous v. Gen. Dynamics, 315 F. Supp. 2d 939 (N.D. Ill. 2004). The court
held that, "because the 1986 Amendments to section 3730(e)(4)(A) did not textually include FOIA
information among the list of disclosures considered public, FOIA information is not encompassed
by the public disclosure bar." Id. at 951-52. But
the court’s analysis did not end there. "Even if
relator’s FOIA material had been a ’public disclosure,’ moreover, defendants fail to persuade the
court that those documents reveal the essential
elements of relator’s current fraud allegations."
Id.
In sum, Schindler’s petition raises a minor disagreement concerning a small part of the public
disclosure analysis under an old version of the
FCA, not a conflict relating to an important matter worthy of Supreme Court review.
II. THE QUESTION PRESENTED IS CONTROLLED BY AN OBSOLETE STATUTE
AND MAY BE RESOLVED BY GRAHAM
CO UNTY
A. The Statute Has Been Superseded
As Schindler recognizes, the public disclosure
bar was recently amended. The new version specifies that "for the jurisdictional bar to apply, ’substantially the same allegations or transactions’
must be publicly disclosed in a . . . federal report,
hearing, audit, or investigation, or by the news
media." Pet. App. 13a-14a, n.4 (original emphasis). This amendment changes the statute in at
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least two respects that are relevant here. First, it
deletes the word "administrative" from the
statute. Second, it emphasizes the content of the
public disclosure rather than its source by requiring for the first time that the "allegations and
transactions" disclosed to the public must be "substantially the same" as those desccibed in the complaint.
1. Deletion of "administrative" to
modify "reports or investigations"
Because this action is controlled by the old version of the public disclosure bar, the Second Circuit properly considered whether the documents at
issue here are "administrative reports or investigations"--the same question considered by the
courts in Mistick, Haight, Reagan and other cases.
But future cases will not raise that question
because that phrase is no longer in the False
Claims Act. This Court has routinely denied certiorari where the issue turns on construction of an
obsolete or superseded statute, even when there is
a square conflict among the Circuits. E.g., U.S.v.
Varca, 896 F.2d 900, 905-06 (5th Cir.) (noting circuit split relating to amended statute), cert.
denied, 498 U.S. 878 (1990).
Schindler tries to avoid this issue by repeatedly
dropping the word "administr.ative" from its
description of the purported conflict. See Pet. 1,
10, 14. But that word has been critical to the analysis of this issue since Mistick. In that case, the
court separately analyzed "administrative" to
determine whether a FOIA response fit into the
old statutory language. 186 F.3d at 383. In the
present case, the Second Circuit included the word
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when it stated the issue: "whether materials produced by a government agency pursuant to a
FOIA request are administrative reports or investigations within the meaning of the FCA’s jurisdictional bar." Pet. App. 17a (emphasis added); see
also id. at 27a (issue turns on construction of
"FOIA materials as ’administrative reports’ or the
product of an ’administrative investigation’").
Schindler argues that the substitution of "federal" for "administrative" is inconsequential, but
that judgment is not for Schindler to make. Pet.
14, n.9. It would be premature for this Court to
address the question before a substantial number
of lower courts have considered it. Those courts
may well determine that the new statute puts less
emphasis on the type of report or investigation
than the old statute, and more emphasis on the
content of the report. It is too soon to know
whether the lower courts will answer this question
consistently.
2.

Disclosure of "substantially the
same" allegations

Schindler wholly ignores the principal revision
to the public disclosure bar in PPACA. For the
first time, the statute limits the jurisdictional bar
to those cases where "substantially the same allegations or transactions" as those contained in the
qui tam complaint have been publicly disclosed in
one of the enumerated sources. The phrase "based
upon the public disclosure" (the fourth element of
the five-part test employed by the Second Circuit
below) is no longer in the statute. Analysis of the
new statute will focus first on a comparison
between the complaint and the content of the pub-
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licly disclosed material to determine whether they
describe the same fraudulent transactions and
allegations of misconduct.
This new analysis appears to be; consistent with
the Second Circuit’s holding in thi.s case: "whether
a document obtained through a IFOIA request is
an enumerated source within the meaning of section 3730(e)(4)(A) depends on the nature of the
document itself." Pet. App. 23a. B~t the important
point is that the new statute trarLsforms the public disclosure question. The widely accepted multipart analysis simply does not track the language
of the current False Claims Act.
This Court should not address l~his issue before
giving the lower courts an opportunity to determine whether FOIA responses trigger the public
disclosure bar under the newly a mended statute.
A disagreement about a term of art in an obsolete
version of a statute does not present an "important matter" for Supreme Court review. Sup. Ct.
R. 10.
B.

The Graham County Decision May
Resolve the Issue

In Mistick, the Third Circuit discussed at length
the difficulty of analyzing a poorly phrased statute
filled with grammatical errors and "awkward"
usage. 186 F.3d at 387 ("Section 3730(e)(4)(A) does
not reflect careful drafting or a precise use of language"). This Court provided new guidance for
resolving such difficulties in Graham County.
After analyzing the term "admi~.istrative"--now
deleted from the statute--this Court provided
detailed instructions for the proper construction of
the list of sources of public di~,closures in the
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False Claims Act. 130 S.Ct. at 1402-03. The Court
looked at all of the enumerated sources in the
statute, not merely a subset of them, and evaluated the terms "within the larger scheme of the
public disclosure bar." Id. at 1404.
The Second Circuit, deciding Kirk only a week
after Graham County, was the first court to apply
these instructions to the FOIA issue. It evaluated
the meaning of "administrative report or investigation" not by looking at the dictionary definition
of these words in isolation, but by understanding
the words in the context of the whole statute. Pet.
App. 23a. "[W]e have taken guidance from the
Supreme Court’s decision in Graham County, in
which the Court directly addressed the application
of this canon to the FCA’s jurisdictional bar." Pet.
App. 24a-25a, n.6. The Second Circuit concluded
that "the terms ’hearing,’ ’report,’ ’audit,’ and
’investigation’ all refer to processes of uncovering
and analyzing information or to the products of
those processes. Our interpretation focuses on
their shared ’core of meaning.’" Id.
Because Graham County provides new instructions for construing the public disclosure bar, the
purported conflict is likely to disappear as the
lower courts reconsider their earlier decisions.
The Supreme Court should not revisit the same
statute before the lower courts have an opportunity to consider its recent ruling.
Because of Unresolved Factual Questions, the FOIA Issue is Not Determinative Here
The question raised by Schindler’s petition is
complicated by other legal and factual questions
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that were not fully resolved by the courts below.
Mr. Kirk has argued, among other things, that the
FOIA response by the Department of Labor did
not disclose the "allegations or ~ransactions" of
Schindler’s fraud and that he is an original
source. These are highly fact-specific issues that
are not appropriate for review by this Court. For
example:
¯

The agency letters state that "no
records . . . were found" for certain
years. Pet. App. 57a (emphasis
added). The district court mistakenly
misread that statement as a determination that "Schindler had not actually filed those reports." Pet. App.
80a-81a. But nothing in the FOIA
material addresses the question of
whether Schindler filed reports, a key
legal requirement of VEVRAA, 38
U.S.C. § 4212.

¯

The FOIA material also says nothing
about the allegedly false statements
and omissions in the VETS-100
reports. Schindler was required to disclose how many employees in certain
categories were military veterans; in
many categories, Schindler said
"zero." But Mr. Kirk persc,nally knows
many employees in these categories
who should have been counted. Pet.
App. 10a. Neither court ~elow found
that the FOIA responses disclosed
Schindler’s failure to co~.nt veterans
and accurately report to the government.
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¯

The district court ignored the factual
record when it concluded that Mr.
Kirk is not an original source.3 Mr.
Kirk was employed by Schindler for
nearly 25 years. He knows first-hand
that Schindler did not comply with
VEVRAA because, although he had
management and personnel responsibilities, Mr. Kirk never saw an
affirmative action plan and never participated in any self-identification
process for veterans. Mr. Kirk also
has direct and independent knowledge
of Schindler’s contracting practices
and of several specific government
contracts. Pet. App. 7a-10a.

The Second Circuit expressly declined to decide
these fact-specific questions. Pet. App. 33a, n.10.
As noted above, the disagreement about the status of FOIA responses concerns only a small part
of the public disclosure analysis. The result will be
different only if the "document itself’ is not an
enumerated source and all of the remaining four
steps in the analysis point toward dismissal of the
3 Schindler cites the district court’s decision for the
proposition that the FOIA responses provided the "sole
basis" for Mr. Kirk’s allegation that Schindler failed to file
certain VETS-100 reports. Pet. 18. This is not correct. The
complaint and Mr. Kirk’s affidavit are full of additional support for this allegation. The district court erroneously
believed that Schindler had filed a motion to dismiss under
Rule 12(b)(6) and so limited its decision to the four corners
of the complaint. In fact, as the Second Circuit observed,
there was no 12(b)(6) motion. Mr. Kirk’s affidavit should
have been considered in opposition to Schindler’s motion
pursuant to Rule 12(b)(1).
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complaint. Here, even if this Court granted the
petition and reversed on the narrow question presented by Schindler, the outcome of Schindler’s
motion to dismiss the Amended Complaint would
remain unresolved.
In short, the 1986 version of the public disclosure bar has been superseded, the Graham County
decision may resolve the FOIA issue, and the narrow question presented will not decide this case.
For all of these reasons, the petition does not raise
an issue of compelling importance.
III. THE CASE-BY-CASE APPROACH OF
THE NINTH AND SECOND CIRCUITS IS
CORRECT
A.

The Decision Below Properly Reflects
the Balance Adopted by the 1986 Act.

The Second Circuit carefully followed this
Court’s recent guidance in Grahom County when
it decided that a case-by-case approach best satisfies the statutory language and legislative purpose of the public disclosure bar. This ruling
should not be disturbed.
Schindler recognizes that sorae courts have
relied on "dictionary definitions" to interpret the
phrase "administrative report or investigation,"
while other courts have applied the noscitur a
sociis canon to select a definition that is consistent with Congressional intent. Fet. 22. The Second Circuit chose the second method:
In applying the noscitur a sociis canon, we
have taken guidance from the Supreme
Court’s decision in [Graham County], in
which the Court directly addressed the
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application of this canon to the FCA’s
jurisdictional bar. Our interpretation follows the Court’s counsel that "all of the
sources listed in § 3730(e)(4)(A) provide
interpretive guidance," not merely the
immediate neighbors of the term. We also
have not used the canon to inject into a
word a meaning that would otherwise be
wholly absent. Rather, we use it as a
guide in sifting through the common
understandings of "report" and "investigation" to discover their intended meaning within the FCA. We likewise have not
used the canon to impose commonality on
terms that "do not share any . o . core of
meaning." To the contrary, the terms
"hearing," "report," "audit," and "investigation" all refer to processes of uncovering
and analyzing information or to the products of those processes. Our interpretation
focuses on their shared "core of meaning."
Pet. App. 24a-25a, n.6 (citations omitted). As the
Second Circuit recognized, this method of statutory interpretation is often used by this Court to
determine the precise meaning of commonplace
words. See United States v. Williams, 553 U.S.
285, 294, 128 S. Ct. 1830, 1838, 170 L. Ed. 2d 650
(2008) (where terms "are susceptible of multiple
and wide-ranging meanings . . . those meanings
are narrowed by the commonsense canon of noscitur a sociis"); Jarecki v. G. D. Searle & Co., 367
U.S. 303, 307, 81 S. Ct. 1579, 1582, 6 L. Ed. 2d
859 (1961) ("The maxim noscitur a sociis . . . is
often wisely applied where a word is capable of
many meanings in order to avoid the giving of
unintended breadth to the Acts of Congress.").
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The case-by-case approach offers the lower
courts an opportunity to examine each FOIA
response to determine if it is an "administrative
report or investigation" that reflects a "process of
uncovering and analyzing information." Pet. App.
25a, n.6. Given the wide variety of agency
response to FOIA requests, this approach avoids
absurd results in many cases, such as the Haight
case where the agency merely tohi the relator the
location of the documents that she was seeking
and did not produce any docum,~nts at all. 445
F.3d at 1155. Here, the Department of Labor told
Mr. Kirk that Schindler’s VETS-100 reports could
not be found, which is not the same as a "report or
investigation" concluding that the VETS-100
reports were not filed. Pet. App. 33a.
FOIA does not require the agency to issue any
written response to a request for documents. The
Act simply provides that "each agency, upon any
request for records . . . shall make the records
promptly available to any person." 5 U.S.C.
§ 552(a)(3)(A). An agency might respond to a FOIA
request with a telephone call inviting the
requestor to examine documents in the agency’s
reading room, id. § 552(a)(2), or i~ might copy the
same documents and produce them without any
cover letter or explanation. An ow~rworked agency
might notify a requestor that it does not have sufficient manpower to conduct a search and can only
produce the documents that are :.~eadily at hand.
Some of these responses might ~,e characterized
broadly as "administrative reports or investigations" and some may not, but the court’s subject
matter jurisdiction should not depend on the form
of the agency’s response. T~Le case-by-case
approach allows the court to look at the contents

31
of the documents disclosed under FOIA and not
merely at the method chosen for their disclosure.
The categorical approach threatens to write the
other "enumerated sources" out of the statute.4
Any statement made by or to a government
employee is an "administrative report or investigation" using the broadest dictionary definitions.
Certainly an audit is a type of report, and a hearing is a type of investigation, so both words could
be deleted without changing the meaning of the
statute. It is "a cardinal principle of statutory construction" that "a statute ought, upon the whole,
to be so construed that, if it can be prevented, no
clause, sentence, or word shall be superfluous,
void, or insignificant." Duncan v. Walker, 533 U.S.
167, 174, 121 S.Ct. 2120, 150 L.Ed.2d 251 (2001)
(internal quotation marks omitted); Hibbs v.
Winn, 542 U.S. 88, 89, 124 S. Ct. 2276, 2279, 159
L. Ed. 2d 172 (2004) (same).
Moreover, this broad reading is not consistent
with the widely accepted rule that the public disclosure bar is triggered only by a disclosure from
one of the enumerated sources. Pet. App. 14a. See,
e.g., U.S. ex rel. Doe v. John Doe Corp., 960 F.2d
318, 323 (2d Cir. 1992) (Section 3730(e)(4) "furnishes an exclusive list of the ways in which a
4 Schindler’s misunderstanding on this point is clear in
its discussion of the government possession standard.
Schindler contends that "it is the public nature of the information, not the government’s commencement of an investigation, which makes the information unsuitable as a basis
for a qui tam action." Petition at 24-25. This construction of
the statute leaves no role for the enumerated sources. In
Schindler’s view, if it is public, the information need not be
disclosed in an audit, hearing, report or investigation. But
that is not what the False Claims Act says°
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public disclosure must occur for the jurisdictional
bar to apply"). Congress clearly inserted the list in
order to limit the public disclosure bar, not to
expand it to every statement by or to a government employee. To implement that legislative
intent, the Second Circuit properi[y observed that
"the forms of public disclosure that trigger the
jurisdictional bar are all forms that can reasonably be expected to indicate that some branch of
government has turned its attenti.on to the potential fraud in question, such as a hearing, audit,
report, or investigation." Pet. App. 31a-32a.
When a government employee searches for documents and responds to a FOIA request, her work
has nothing to do with allegations of fraud, and
her response does not suggest tlhat the government has looked at the allegations made by the
qui tam relator. That is why FOIA responses are
substantively different from the audits, hearings,
reports and investigations described in the False
Claims Act. The case-by-case approach of Kirk and
Haight takes this difference into account and preserves the independent meanir:g of the other
terms in the statute.
B.

Schindler’s Fear of FOIA is
Unfounded

Schindler is afraid that, if the decision below is
not reversed, "FOIA requests could be submitted
to test compliance with a wide rarLge of regulatory
requirements potentially givin~g rise to FCA
actions." Pet. 18. Only a government contractor
would think that this use of FOIA is a problem; it
seems close to the core purpose of the Act. The
real issue is not whether FOIA will be used to
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uncover crimes and fraud by contractors, but
whether courts might unfairly impose False
Claims Act liability on contractors under the caseby-case approach of Haight and Kirk. On this
point, Schindler’s argument is misguided.
First, Schindler conflates the likelihood that
"any individual could file an FCA action" with an
increased risk of liability. See Pet. 18. But the
False Claims Act is a fraud statute, and liability is
imposed only when the contractor knowingly presents a false claim for payment or "knowingly
makes, uses, or causes to be made or used, a false
record or statement material to a false or fraudulent claim." 31 U.S.C. § 3729(a)(1). In the present
case, it is not enough to allege "that the contractor’s VETS-100 reports could not be located,"
as Schindler suggests. See Pet. 18. The whistleblower must allege, and prove, that the contractor
knowingly misrepresented its compliance with
VEVRAA or knowingly presented false VETS-100
reports. Based on his 25 years of experience at
Schindler, Mr. Kirk has made those allegations in
great detail.
Second, Schindler speculates that the Haight
and Kirk decisions will somehow unfairly expand
the application of the False Claims Act to contractors who fail to comply with VEVRAA. See
Pet. 19-20. But Schindler fails to mention that
Congress in 1998 adopted the Veterans Employment Opportunities Act, 31 U.S.C. § 1354, for
exactly that reason. The Act makes compliance
with VEVRAA a prerequisite for agency payments
to contractors, and that nexus between compliance
and payment is the trigger for liability under the
False Claims Act. Pet. App. 7a, 44a. In other
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words, Congress--not Mr. Kirk or the court below
--decided to empower whistleblowers to use the
"heavy artillery of the FCA." Pet. 20.
Finally, Schindler worries that unchecked
whistleblowers might seek larger penalties than
the government would impose in an administrative compliance proceeding. Id.5 ~?he False Claims
Act protects contractors from any undue hardship by
authorizing the Attorney General to intervene in any
qui tam action and dismiss the complaint. 31 U.S.C.
§ 3730(c)(2). Alternatively, "the C-overnment may
elect to pursue its claim through arLy alternate remedy available to the Government:, including any
administrative proceeding to determine a civil money
penalty." 31 U.S.C. § 3730(c)(5). In short, even after
a qui tam complaint is filed, the government has the
option to seek lesser penalties when they are appropriate.
In sum, Schindler’s fear that outsiders or
"strangers" will use FOIA to [,ring expensive
claims under the False Claims Act is unfounded.
Pet. 25. Mr. Kirk is a genuine insider whose allegations are based on his personal knowledge of
Schindler. As the Second Circuit held:
IT]he facts of this case belie the assertion
that individuals who are not original
sources and who obtain information
through FOIA requests will generally not
be persons with firsthand k:aowledge of
5 The other arguments raised by Schindler concern the
holding below that the Amended Complaint properly states
a claim under the FCA. See Petition at ].9-21. Because that
holding is not challenged in this Petition, those arguments
are irrelevant and will not be addressee, here.
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fraud but rather will be opportunistic litigators. The facts also illustrate how an
overbroad reading of the jurisdictional bar
would prevent an individual with independent but partial knowledge of a possible fraud would be barred from bringing a
lawsuit that is neither parasitic nor
frivolous.
Pet. App. 29a-30a. The Second Circuit properly
concluded that Mr. Kirk’s use of the Freedom of
Information Act to substantiate his allegations did
not strip the district court of its subject matter
jurisdiction.
CONCLUSION
The petition for a writ of certiorari should be
denied.
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