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MEMORANDUM OF RESPONDENTS IN OPPOSITION TO
APPLICATION FOR STAY

To the Honorable Antonin Scalia, Associate Justice of the Supreme Court of
the United States and Circuit Justice for the Fifth Circuit Court of Appeals:

Respondents respectfully submit this memorandum in opposition to the
application for a stay submitted by Philip Morris USA, Inc., et al.

INTRODUCTION

This case was filed in May 1996. As the Court of Appeals recognized,
members of the class are aging and dying at a significant rate. Scott v. Am. Tobacco
Co., Inc., 36 So. 3d 1046, 1055, 1059 (La. Ct. App. 4th Cir. 2010). Additional delay of
the smoking cessation remedy here cannot be justified. Trial took place in two
phases over nine months between June 18, 2001 and May 21, 2004. Petitioner
tobacco companies sought and received months and months of voir dire, made
hundreds of motions, took thousands of pages of deposition testimony, introduced
expert testimony and thousands of documents, filed more than 50 writs and
appeals,! cross-examined plaintiffs’ witnesses, and received multiple court-ordered
reductions in the eligible class and in the monetary assessment made by the jury.
Nonetheless, Petitioners seek to stay the relief ordered in this case, a stay denied by
the Louisiana Supreme Court after it had previously denied further review.

Despite the solicitous treatment of Petitioners by the Louisiana courts,

indulging Petitioners’ claims, arguments, and trial tactics, as well as providing an

1 Prior to this application, Petitioners had filed 31 writ applications and four appeals to the
Louisiana Court of Appeals, 22 writ applications to the Louisiana Supreme Court, and one prior
petition for certiorari to the Supreme Court of the United States.



unheard-of number of discretionary reviews, and providing substantial relief
throughout that process, Petitioners still claim that the Louisiana courts, from trial
court to the state supreme court, did not allow them to present their full defense
and denied them due process. They charge the Louisiana judicial system with the
“wholesale abandonment of the rule of law” and assert that the “entire litigation has
proceeded in a decidedly Alice-in-Wonderland fashion.” Pet. 39, 3. Comparing the
record in the case with Petitioners’ fractured version of it, however, makes one
wonder who has indeed ingested the hallucinogenic mushroom from that story.

In fact, in reviewing Petitioners’ due-process claim, the Louisiana courts have
emphatically disagreed that there was any denial of due process. The length of time
this matter has been before those courts as Defendants utilized every means
available to dispute rulings and the evidence, the attentiveness that Louisiana’s
courts have shown for Petitioners’ frequent and expert use of the mechanisms for
review of nearly every one of the trial court’s actions, and the success Petitioners
enjoyed, not once but twice, in reducing the size of the class and the scope of the
remedy ordered, by itself, rebuts Petitioners’ claim that this matter was conducted
without sufficient regard to their due process rights.

It is no overstatement to suggest that this case is the most meticulously
reviewed matter in the history of Louisiana jurisprudence. Further examination of
Petitioners’ claims, in light of the extensive record in this case, provides no basis for
this Court to intervene and further delay the payment of funds for a court-

administered smoking cessation program while Petitioners seek yet another review,



this time (a second time), from this Court. Petitioners have received more than all
the process that is due, have no proper basis to request the exercise of this Court’s
discretion, and will not suffer irreparable harm from the denial of their application
for a stay.

Though Petitioners assert that they were denied opportunities for cross-
examination, the presentation of affirmative defenses, and other, unspecified
alleged due process violations, appellate review after appellate review has found
otherwise. Most recently, a unanimous five-judge appellate panel concluded that:
(1) Petitioners had a full and fair opportunity to present evidence to the jury; (i1) the
record supports payment of $241,540,488 into a court-administered smoking
cessation program; and (ii1) Petitioners may, at the termination of the ten-year
program, assert a claim to any unspent or surplus funds from that program. Scott,
36 So. 3d 1046. The Louisiana Supreme Court subsequently found no reason to
disturb those conclusions. Scott v. American Tobacco Co., Inc., No. 2010-C-1361 (La.
Sept. 3, 2010) (Pet. App. D.) Petitioners’ application for a stay, which bears a heavy
burden to overcome a presumption that the state courts have ruled properly and
that a stay is necessary, provides no further basis to intervene, especially because
the court below ordered Petitioner to deposit the money for the court-administered
program “on the date of the finality of this judgment.” Scott, 36 So. 3d at 1059.

COUNTERSTATEMENT OF THE CASE

In May 1996, Plaintiffs filed a class-action complaint against the major
cigarette companies and their trade association, the Tobacco Institute. The action

initially sought, among other things, compensatory damages arising from nicotine



dependence and/or addiction, claims analogous to Rule 23(b)(3) claims for damages.
Certification on that basis was denied. Instead, the trial court certified a more
limited claim for the establishment of a medical monitoring and/or cessation fund
on behalf of all Louisiana residents who are or were smokers of cigarettes
manufactured by defendants on or before May 24, 1996, and who desire to
participate in such assistance programs. Individual compensatory damage claims
were reserved but never reached.

In the appeal of the class certification decision, the Court of Appeals
approved class-wide adjudication of the right to a class-wide remedy (i.e. the
medical monitoring and/or cessation program), and the Louisiana Supreme Court
denied further review. Scott v. American Tobacco Co., Inc., 725 So. 2d 10 (La. Ct.
App. 4th Cir. 1998), writ denied, 731 So. 2d 189 (La. 1999). That issue was
adjudicated again in light of new precedents and decided the same way by the trial
court in 2000, with the appellate courts denying further review. Scott v. American
Tobacco Co., Inc., 792 So. 2d 740 (La. 2001).

Opposing motions on the issues to be tried and how the trial would be
conducted were resolved by the Louisiana Supreme Court, which ruled that the trial
court should conduct a Phase I trial limited to issues of defendants’ liability and
then to formulate a plan for subsequent phases based on the jury’s findings. Scott v.
American Tobacco Co., Inc., 830 So. 2d 294, 295 (La. 2002). The court further held

that the lower courts’ rulings related to a determination of comparative fault were



“premature” and unnecessary, at least prior to any determination of liability. Id. at
297.

At the Phase I trial, both parties introduced extensive evidence, including
expert testimony. Defendants’ evidence included exactly what they claim they were
prevented from introducing: substantial “individualized” evidence about the nature,
extent, and personal smoking history of the class representatives, Deania Jackson
and Gloria Scott. See pp. 19-20 infra.

Defendants hinged their defense against liability on a claim that the dangers
of smoking was within the common knowledge of the plaintiffs and the public-at-
large so that no one could have detrimentally relied on their misrepresentations.
Defendants cross-examined nearly every witness who took the stand on that topic,
in addition to presenting substantial direct testimony. Defendants introduced
thousands of documentary exhibits and extensive expert testimony as to all
disclosures, advertising, or other communications that might have been seen by any
Louisianian on the hazards accompanying smoking and traced the public’s
knowledge of smoking’s dangers back to King James.

One of Defendants’ experts, Dr. Norrell, was a historian who testified to the
public’s longstanding awareness of smoking’s hazardous nature and introduced
newspaper and magazine articles, books, state law prohibitions, government
warnings, and quotations from historic figures in support of the Defendants’ claims

that there could never have been any detrimental reliance by anyone on the



Defendants’ advertising and other public statements that denied any scientific basis
for claims about smokings’ deleterious effects on health.
After the lengthy trial, the Phase I jury concluded:
. Defendants committed a five-decade-long fraud “directly causing injury to
the class of Louisiana smokers”; 2
o Defendants addicted the population of Louisiana smokers to their product
through use of high levels of nicotine, designing it for that purpose, while
knowing that 400,000 Americans, including 7,000 Louisianians, die each
year from smoking-related causes, and doing so to facilitate the sale of
their product;3
. Defendants created a false “controversy” about the relationship of
smoking and health to keep Louisiana smokers smoking; 4
. There was detrimental reliance on Defendants’ falsehoods by an “intended
and foreseeable class of Louisiana citizens”;® and,
. Subjecting Defendants to “liability for the funding of cessation of smoking
programs [would] ameliorate the harm caused by the defendants’ actions

and their products.”6

2 Scott v. American Tobacco Co., Inc., No. 2003-C-1872, at 3-4 (La. Ct. App. 4th Cir. Nov. 4,
2003) (Per Curiam submitted by Hon. Richard J. Ganucheau) (App. 1-18).

31d. at 4.
4 1d.
51d. at 5.

6 Id. at 4.



In addition, the jury found no design defect in Defendants’ products? and
determined that the evidence did not demonstrate a medically proven system of
medical monitoring was available to provide a useful remedy.8

Subsequently, after extensive writ practice, a Phase II trial was conducted.
For purposes of that phase, the trial court certified the action as “one for the
establishment of a single, unitary, common, equitable, court-supervised medical
monitoring and/or cessation of smoking program fund.”® Writ applications on
certification to the Louisiana Court of Appeals and Supreme Court were denied.10
The Phase II jury found that a smaller and shorter smoking cessation program than
Plaintiffs asked for should be funded as relief, reducing the request from a proposed
25-year $1.182 billion program to a 10-year, $591 million cessation fund and
adopting the approach advocated by Defendants, except for their proposed three-
year length of time. Notably, at trial, evidence about the need for the program was
essentially uncontested. No one disputed that the program “was not appropriate,
effective, or reasonably necessary in accordance with contemporary medical and
scientific principles,” and all experts, plaintiff and defense, agreed that the first four

components in the plan, those that were eventually approved, were “effective.”1l

7 Phase I Trial Special Verdict Form, at 12 (App. 30).
8 Id. at 14-15.
9 Scott, No. 2003-C-1872, at 6.

10 Scott v. Am. Tobacco Co., No. 2003-1872 (La. Ct. App. 4 Cir. Dec. 5, 2003), writ denied, 867
So. 2d 691 (La. 2004).

11 Findings of Fact and Reasons for Judgment, at 8-9 (App. 42-43).



The program was reduced further in size to $263.5 million and only the first four
components of the proposed 12-component program was approved.!Z,

Defendants unsuccessfully sought further review in both the Louisiana
Supreme Court and the U.S. Supreme Court. Scott v. American Tobacco Co., Inc.,
973 So. 2d 740 (La. 2008), cert. denied, 128 S. Ct. 2908 (2008). After this Court
denied certiorari, Plaintiffs filed a Motion to Execute, seeking: (i) an Order
compelling Defendants to show cause why $263,532,762, plus post-judgment
interest from June 30, 2004 until paid, had not been deposited into the Registry of
the Court; or, in the alternative, (i1) an Order compelling the parties, within seven
calendar days, to provide the Court with the revised total funding obligation based
on the exclusion of post-1988 smokers and the elimination of cessation program
categories 5-12, using the same 1995/6 CPS data and the same methodology which
had been presented to and accepted by the jury in the Phase II trial, and affirmed
on appeal.

Although Petitioners now complain that they there had been no reduction
along those lines, they refused to come forward with any affirmative evidence
regarding the number of eligible pre-1988 smokers, but rather, insisted that they
were entitled to a judgment of dismissal and/or another jury trial. The trial court
issued an Amended Judgment on July 21, 2008, in which the Court implemented
the 2007 Court of Appeal decision by: (i) eliminating components 5-12; (i1) providing

that the court-supervised smoking cessation program would be administered by a

12 See Scott v. American Tobacco Co., Inc., 949 So. 2d 1266, 1288-89 (La. Ct. App. 4th Cir.
2007).



third-party administrator appointed by the Court, subject to the
supervision; (ii1) ordering Defendants to deposit $263,532,762, together with judicial
interest from June 30, 2004 until paid, into the Registry of the Civil District Court to
be held in trust; and (iv) making it clear that, pursuant to the jury verdict, the

defendants’ product was not defective in design prior to or after September 1, 1988,

and medical monitoring is not reasonably necessary.!3

The trial court further explained:

The Court added that the court itself “will ensure that the eligibility
criteria [for the smoking cessation program]
funding.”15 Defendants were granted yet another suspensive appeal. In that

appeal, Defendants limited their due process complaint to a request for a new

The Court is mindful of the reduction in class size by the
court of appeal decision, however the Court is also
cognizant that the court of appeal could have ordered a
recalculation of class size, and/or quantum, and/or a new
trial on those 1ssues, but no such orders are contained in
that court’s opinion in this matter dated February 7,
2007. . ..

Additionally the Court would favorably consider a
motion to return to defendants a portion of unused
funds at the close of each program year in the event
that monies allocated for the preceding program
year were not fully expended because of a
reduction in class size or underutilization by the
remaining plaintiffs.14

13 Amended Judgment (App. 69-70).

14 Reasons for Judgment (emphasis added) (App. 71-76).

15 Id.

address exclusion and



jury triall® in which a jury could hear new facts related to the appellate
court’s reduction of the number of smokers eligible to participate in the
smoking cessation program and the potentially lower utilization rates that
might apply to the smaller class.l” The court rejected that claim because
there is no constitutional right to a jury in civil cases in Louisiana and that
appellate review of the record provides sufficient due process protection, as
the Louisiana Constitution assigns both law and fact determination to that
court. 36 So. 3d at 1051-55 (citing La. Const. art. V, § 10(B)).

In response to Defendants’ argument that the award was excessive, the
appellate court held that, based on the record and the reduction of the size of
the class, the award had to be further reduced to $230,038,560, the stipulated
administrative fee of $11,501,928, plus accrued judicial interest, to be
deposited in the district court’s registry “on the date of the finality of this
judgment.” Id. at 1059.

The Court further held that “oversight [of the trust fund] is a fiduciary
obligation of the court” and that “after deduction for the first year’s operating
expenses of the program, the balance of the funds are to be transferred by the

court to a federally insured depository institution” to be held in an interest-

16 As the Court of Appeals put it, Defendants’ “sole [due process] contention arises from the

denial of another jury.” 36 So. 3d at 1054.

17 In their application to this Court, Petitioners twice mistakenly claim that the cessation
fund was based on a 100 percent utilization rate. Pet. 19, 33-34. In fact, the original verdict was
based on utilization rates of 12 and four percent. See Findings of Facts and Reasons for the
Judgment, at 11-13 (App. 45-47). When the Court of Appeals reduced the verdict to $241.5 million to
account for post-1988 smokers, it did not adopt a new utilization rate but merely applied the same

one that was used at trial.

10



bearing account. Id. Defendants, under the order, may assert claims to “any
unspent or surplus funds.” Id. at 1060. Finally, the court reduced accrued
interest by setting the proper date for calculation at July 21, 2008, rather
than the date of the trial court’s first judgment. Id. The Louisiana Supreme
Court denied further review and denied a motion for a stay. Petitioners’

application to Your Honor followed.

REASONS TO DENY THE STAY

It is axiomatic that “[d]enial of [an] in-chambers stay application[ | is the
norm; relief is granted only in ‘extraordinary cases.” Conkright v. Frommert, 129 S.
Ct. 1861, 1861 (2009) (Ginsburg, J., in chambers) (quoting Rostker v. Goldberg, 448
U.S. 1306, 1308 (1980) (Brennan, J., in chambers)). To justify that extraordinary
relief, an applicant has the substantial burden of demonstrating (i) “a reasonable
probability that certiorari will be granted,” (i1) “a significant possibility that the
judgment below will be reversed,” and (iii) “a likelihood of irreparable harm
(assuming the correctness of the applicant’s position) if the judgment is not stayed.”
Barnes v. E-Systems, Inc. Group Hosp. Med. & Surgical Ins. Plan, 501 U.S. 1301,
1302 (1991) (Scalia, dJ., in chambers). Accord, e.g., Stroup v. Willcox, 549 U.S. 1501,
1501 (2006) (Roberts, C.J., in chambers).

The burden is heightened where, as here, the applicant “seeks to have a
single Justice of this Court stay what the state-court system has concluded should
not be stayed.” Bateman v. Arizona, 429 U.S. 1302, 1302 (1976) (Rehnquist, J., in
chambers). This Court has noted that a state court’s denial of a stay, like the denial

issued here by the Louisiana Supreme Court, “weighs heavily.” Id. at 1304 (citing

11



Graves v. Barnes, 405 U.S. 1201, 1203 (1972) (Powell, J., in chambers). The “normal
presumption” against a stay “deserves even greater respect in cases where the
applicant is asking a Circuit Justice to interfere with the state judicial process.” Id.
Even if applicants can satisfy those requirements, relief is still not always available.
Rather, “in a close case it may be appropriate to ‘balance the equities—to explore
the relative harms to applicant[s] and respondent[s], as well as the interests of the
public at large.” Conkright, 129 S. Ct. at 1862 (quoting Rostker, 448 U.S. at 1308).
Here, applicants can satisfy none of this Court’s requirements for an in-
chambers stay, and a balancing of the equities weighs heavily against the entry of

such relief.

I. PETITIONERS CANNOT ESTABLISH A REASONABLE
PROBABILITY THAT CERTIORARI WILL BE GRANTED AND THE
DECISION BELOW REVERSED

Petitioners must establish that there is a “reasonable probability that four
members of the Court will consider the issue sufficiently meritorious to grant
certiorari or note probable jurisdiction.” Graves, 405 U.S. at 1203. Beyond that,
there needs to be a fair prospect that “a majority of the Court, while not deciding
the issues presented, believe that the petitioner has a substantial probability of
success.” Bush v. Gore, 531 U.S. 1046, 1046 (2000) (Scalia, J., concurring).

Petitioners cannot establish those prerequisites because their objection that
Louisiana’s courts engaged in a “wholesale abandonment of the rule of law,” Pet. 39,
essentially rests on the contention that the Louisiana courts did not correctly apply
their own law. As Justice Stevens once wrote in denying a similar stay application,

“[1]f applicants correctly described their state-law entitlement, the Supreme Court

12



of the State would have ordered the hearing they seek.” O’Connell v. Kirchner, 513
U.S. 1303, 1304 (1995) (Stevens, J., in chambers) (also noting he had “no authority
to review” a state court’s interpretation of state law).

In fact, this application for a stay amounts to a vague and ill-conceived broad-
brush indictment of a supposedly lawless justice system in Louisiana, where trial
courts impel favorable results by tilting the playing field unconscionably and
overrule otherwise valid determinations by both juries and higher courts at whim,
while appellate courts acquiesce in that insubordination. Petitioners’ radically
revisionist account of the proceedings below and the Louisiana courts’
decisionmaking and adherence to precedent provides no proper basis for this Court’s
review. In essence, Petitioners ask this Court to assert supervisory control over an
entire state court system because, in their view, those courts ignored the record,
misapplied state law, and otherwise departed from settled rules of adjudication.
See, e.g., Pet. 22 (“the Louisiana courts eviscerated a panoply of traditional
requirements for adjudication recognized by this Court.”).

To credit Petitioners’ claims, this Court must make two unprecedented,
unjustified, and improper leaps of faith: first, that this application for a stay
provides a sufficient basis for a single member of this Court to construe and apply
Louisiana law differently than that state’s courts have through more than a decade
of litigation; and second, that the results of that exercise favors reversal of the
multiple appellate reviews that Petitioners have enjoyed during the course of the

case. Neither conclusion is justified.
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It is nothing short of fantastic that Petitioners assert that they were
prohibited from presenting every possible defense. Pet. 19, 22. It is certainly true
that due process requires an “opportunity to present every available defense.”
Lindsey v. Normet, 405 U.S. 56, 66 (1972). Yet, the Lindsey Court found no due-
process violation present in that case because the “Constitution has not federalized
the substantive law of landlord-tenant relations.” Id. at 68. Here, as well, the
Constitution has not federalized the substantive law of the state cause of action for
fraud so that the state cannot both define the cause of action and available
defenses. Nothing in the Due Process Clause forbids Louisiana from taking the
approach it does. See, e.g., TXO Production Corp. v. Alliance Resources Corp., 509
U.S. 443, 471 (1993) (Scalia, J., dissenting) (“no one would claim (or at least no one
has yet claimed) that a substantively correct determination of sufficiency of
evidence and reasonableness of compensatory damages is a federal constitutional
right.”).

Here, Petitioners mounted a wide-ranging, vigorous defense, leaving no
argument unmade, no amount of evidence unpresented, and no opportunity for
appellate review unasserted, filing more than fifty writs and four additional
appeals. The trial and remedy have received repeated appellate reviews!8 so that
this Court can rest assured that the process, procedure, and findings were

thoroughly scrubbed clean.

18 In fact, the Court of Appeals characterized its appellate review of the Phase I trial this
way: “we meticulously reviewed the jury’s findings and determinations and reached the conclusions
that some, but not all, of the jury’s findings were supportable.” 36 So. 3d at 1050.

14



Traditionally, this Court’s due process decisions defer to state courts,
particularly when such extensive review is afforded. It is in the “absence of
procedures [that] would have provided protection against arbitrary and inaccurate
adjudication, [that] this Court has not hesitated to find the proceedings violative of
due process.” Honda Motor Co., Ltd. v. Oberg, 512 U.S. 415, 430 (1994). Here,
because the appeals court is the arbiter of both law and facts, that protection was
fully available and utilized.

Not only is such deference thus completely appropriate here, but Petitioners’
assertion of a failure to afford them an opportunity to raise every available defense
invites an extremely fact-intensive undertaking to determine each asserted defense,
whether it was in fact presented, and, if disallowed, whether any grounds of denial
was appropriate. Petitioners’ application merely asserts such a denial without
pointing to a single, specific affirmative defense that was disallowed. In fact, the
trial court entertained extensive evidence on a number of asserted affirmative
defenses, especially the claim that the dangers of smoking were common knowledge
so that there could be no detrimental reliance. To justify a stay, where the
application is unaccompanied by the extraordinarily complex and extensive record
of this case, is utterly inappropriate. After all, “[h]Je who seeks to have a judgment
set aside because of an erroneous ruling carries the burden of showing that
prejudice resulted.” Palmer v. Hoffman, 318 U.S. 109, 116 (1943). The heavy burden

of proving prejudice has not been met by Petitioners.
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Petitioners characterize “the Louisiana courts’ embrace of aggregate liability”
as comprising a “novel theory” rejected by other courts, Pet. 23, and departing
“radically from the ‘settled course of judicial proceedings.” Pet. 4.19 Yet, this Court
has suggested that aggregate liability can be proper, apparently without violating
due process. See, e.g., Amchem Prods. Inc. v. Windsor, 521 U.S. 591, 598 (1997)
(suggesting Congress adopt the national aggregate liability approach to resolving
asbestos claims proposed by the Judicial Conference Ad Hoc Committee on Asbestos
Litigation in 1991).

Oddly, though suggesting that Louisiana’s approach to aggregate liability is
sui generis, Petitioners contradictorily assert that the problem is “important and
recurring.” Pet. 24. Petitioners cannot honestly claim Louisiana has taken a unique
approach so far out of the mainstream that it raises questions about the
fundamental fairness of an adjudication that allowed Petitioners to contest every
ruling, not just once but repeatedly, and that Louisiana’s approach is part of a
burgeoning trend that warrants this Court’s attention. It cannot be both. In fact,
Petitioners’ conflicting claims highlight that they are merely attempting to satisfy
this Court’s requirements for certiorari as if it were a checklist to be asserted
emptily, regardless of what the record actually reveals. Instead, a closer reading of
the application reveals assertions about erroneous factual findings and
misapplications of state law that this Court has generally regarded as not worthy of

review. See S. Ct. R. 10.

19 See also Pet. 25-26, isolating Louisiana’s approach in these cases as different from all other
states.
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Respondents understand that the gist of Petitioners’ complaint is that class
actions promote efficiency and judicial economy over certain individualized
determinations. That is certainly true by design—and no court has ever questioned
whether, as a general proposition, there is anything wrong with that. See, e.g.,
Phillips Petroleum Co. v. Shutts, 472 U.S. 797, 809 (1985) (“Class actions also may
permit the plaintiffs to pool claims which would be uneconomical to litigate
individually.”). That some courts may go to unwarranted extremes to foster
disposition of a class action may indeed be true, yet this case hardly provides a basis
to examine that proposition, given its long tenure in the courts (14 years) and the
extreme solicitude those courts have bestowed to the Petitioners’ interest in
appellate review by entertaining more than 50 writs and appeals. Whatever the
merits of Petitioners’ complaint about some courts’ treatment of class actions, this
case 1s not a vehicle for review of the generalized dissatisfaction Petitioner
expresses about this mode of litigation.

Petitioners also attempt to claim an overlapping issue with the pending
Petition for Certiorari in Wal-Mart Stores, Inc. v. Dukes, No. 10-277 (filed Aug. 25,
2010), namely, that class-action procedures deprive defendants of an “opportunity to
present certain individualized defenses and to litigate all elements of the plaintiffs’
claims.” Pet. 27. The Wal-Mart petition, however, rests heavily on an asserted
recurring circuit split on whether and how Rule 23(b)(2) applies to class monetary

claims. Wal-Mart Pet. for Cert. 9. That issue 1s not raised in the instant case, which
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does not involve claims for individualized compensatory damages for members of its
class.

The Wal-Mart petition also includes a second question presented that asks
whether the “certification order conforms to the requirements of Title VII, the Due
Process Clause, the Seventh Amendment, the Rules Enabling Act, and Federal Rule
of Civil Procedure 23.” Id. at i. That question cannot fairly be said to be at issue in
this case, particularly as Wal-Mart’s petition makes clear that it relies upon
congressional direction in 42 U.S.C. § 2000e(5)(g)(2)(A) for its assertion that
individualized proof of discriminatory intent is required. Id. at 28.20

The stay application here does not contest the certification order; Petitioners’
entire complaint goes to the nature of the trial. Moreover, by no stretch of the
imagination does the instant case raise issues related to Title VII, the Seventh
Amendment, the Rules Enabling Act, or federal Rule 23. The best that can be said is
that the second Wal-Mart question presented contains the words “due process” and
so does Petitioners’ application. That mere mention, along with the miniscule
discussion of due process in the Wal-Mart petition, provides an insufficient nexus to
assume that, should the Court grant the Wal-Mart petition and then reverse the
Ninth Circuit in that case, the decision is likely to provide any guidance that will

affect the disposition of this case.

20 Neither congressional nor even legislative intent, with the attendant issues of statutory
construction are implicated in the instant matter. Moreover, this case, unlike Wal-Mart, was not
decided in the specialized context of anti-discrimination law.
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Petitioners also claim a violation of their due-process right to cross-examine
the named class representatives about their individualized reliance on Petitioners’
misrepresentations and fraudulent assertions and their eligibility for the relief
sought. Yet, the courts below found no error when Petitioners’ cross-examination
was limited, rather than entirely denied, as Petitioners now assert.2! Pet. 39. In
fact, Petitioners were fully able to place that evidence about the named class
representatives’ smoking habits and history before the jury. In opening the Phase II
trial, counsel for Petitioners was able to tell the jury:

You heard in Phase I about Gloria Scott and Deania
Jackson. Those two ladies have been in this thing from
the beginning. They each took the stand and they each
told you that they have already quit smoking. Ms. Scott
told you she quit smoking in the year 2000. Ms. Jackson
told you she quit smoking in the year 2001. And the
evidence that you are going to hear in this case is likely
going to be that many of the smokers who had the desire
to participate in the program when this case began over
eight years ago have already quit smoking, and they have
done it on their own without a program.22

Petitioners then reminded the jury of this evidence during their closing
argument:

Deania Jackson and Gloria Scott started this class action
in 1996. They have been here since the beginning. Yes,
they supposedly wanted to quit smoking and they wanted
defendants to pay for them to get some assistance. But

21 Not only were Defendants permitted to cross-examine the named class representatives, but
also cross-examined Plaintiffs’ experts with respect to those class representatives’ smoking history
and need for the cessation program. See Reasons for Judgment, at 24 (citing Burns Testimony (Phase
II), at 24957-58, 24988; Benowitz Testimony (Phase I), at 15365-66, 15371-72, 15375; LeBlanc
Testimony (Phase I), at 17700, 17703). The court could have also cited the following: Burns
Testimony, at 11984-85; Cummings Testimony, at 113584, 13589-90; Arnett Testimony, at 15780-83;
Jackson Testimony, at 17288-348, 17365-95; Scott Testimony, at 17455-503.

22 Ty, at 24841 (App. 78).
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they didn’t wait on the billion dollar program. They took
advantage of what was already available, and they quit.
You heard them last year in Phase I, they haven’t smoked
in years. And the witnesses that plaintiffs called,
including Dr. Burns, admitted that Gloria Scott and
Deania Jackson don’t need the plaintiff's lawyers
program. So if you were asked have they proven that
Gloria Scott and Deania Jackson need a smoking
cessation program, you would have to say no.23

Petitioners have failed to demonstrate to any court what more further cross-
examination could have produced. And, those courts have indicated that there will
be individualized determinations of eligibility for smoking cessation assistance from
the court-administered fund. 949 So. 2d at 1285. Finally, should any class member
seek compensatory damages, Petitioners will be able to examine any claimant then.

Another flaw in Petitioners’ complaint about wanting to put in more evidence
about any lack of individualized reliance is that this Court has previously
recognized that the information Petitioners sought to expose is largely immaterial
when the plaintiff class has already been certified. In Sosna v. ITowa, 419 U.S. 393,
399 (1975), this Court recognized that, when a trial court “certified the propriety of
the class action, the class of unnamed persons described in the certification acquired
a legal status separate from the interest asserted by [the named class
representative, whose changed status mooted her personal claim].” See also Dunn v.
Blumstein, 405 U.S. 330, 333 n.2 (1972).

Petitioners claim that a more extensive cross-examination would have

allowed them to show that the named representatives had quit smoking and no

23 Id. at 27936-37 (App. 80).
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longer had need for a smoking cessation program. Pet. 29. Yet, as demonstrated
above, Petitioners put in such evidence and argued it to the jury. Besides the fact
that the class was certified and that the class still had need for smoking cessation
assistance, it is well-known that many smokers attempt to quit, quit for a time, and
then begin to smoke again. Scott, 36 So. 3d at 1057-58. As one federal court
declared, “70% of these smokers want to quit, but in any given year only 40% will
attempt to quit and, tragically, only 2.5% will succeed.” United States v. Philip
Morris USA, Inc., 449 F. Supp. 2d 1, 933 (D.D.C. 2006), affd in part, revd in part,
566 F.3d 1095 (D.C. Cir. 2009), cert. denied, 130 S. Ct. 3501 (2010). See also The
Tobacco Use and Dependence Clinical Practice Guideline Panel, Staff, and
Consortium Representatives, A Clinical Practice Guideline for Treating Tobacco Use
and Dependence: A U.S. Public Health Service Report, 283 JAMA 3244, 3246 (2000)
(“the majority [of smokers who quit] persist in tobacco use for many years and
typically cycle through multiple periods of relapse and remission.”).

Because the class needed and remained eligible for the relief, Petitioners’
proposed cross-examination would have proven immaterial, just as this Court found
in City of Erie v. Pap’s A.M., 529 U.S. 277, 287-88 (2000), where the closing of a
business was insufficient to moot a challenge to an ordinance affecting that
business because the owner could always choose to reopen the establishment. Here,
not unusually, a smoker who has successfully quit, can always fall off the wagon

and resume smoking.
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Given the relief granted, this class is analogous to a (b)(2) class, where “the
party opposing the class had acted or refused to act on grounds generally applicable
to the class, thereby making appropriate final injunctive relief or corresponding
declaratory relief with respect to the class as a whole.” Fed. R. Civ. P. 23(b)(2).
Petitioners, understanding this, did not limit themselves to evidence that was
actually seen, heard, or relied upon by the named class representatives, but ranged
widely over any information or statements that may have been seen anywhere by
anyone.

Thus, the lower courts’ determination that any error on this subject was
harmless, 949 So. 2d at 1278, was unremarkable, rather than something that
“unsettles” previously settled law and “broadly undermines both the due process
right to cross-examination and basic rules of class action litigation,” as Petitioners
assert. Pet. 29.

Petitioners also appear to attack, as a federal due-process violation, the
authority of a Louisiana appellate court to determine both the law and the facts, as
provided in the state constitution. La. Const. art. V, § 10(B). They assert that the
state Court of Appeals made determinations of facts based on “speculation about the
number of class members” eligible for relief and “more than twenty times greater
than anything in the record.” Pet. 29. Of course, both these determinations, amply
supported by the record as the court’s opinion details, resulted in reductions from

the jury’s determinations, to the benefit of Petitioners.
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Rather than offer the appeals court rebuttal evidence to what was in the
record on class size or the utilization rate, Petitioners merely insisted that due
process entitled them to a new jury trial:

The tobacco companies on remand voluntarily limited
themselves to an insistence on their demand for a new
trial by jury. . . . The tobacco companies had been
litigating the inapplicability of the LPLA (La. R.S.
9:2800.51, et seq.) from the inception of the case and had a
full opportunity to develop evidence at the jury trial as to
the impact, if any, that the exclusion of persons addicted
after its effective date in 1988 would influence the size of
the class. They neither directly offered in the trial court
nor proffered for our consideration evidence, pursuant to
La. C.C.P. art. 1636, of their contentions concerning
reduced class size or reduced utilization rates. Even after
remand the tobacco companies did not submit evidence,
as opposed to their own hypothetical arguments, of the
effect that the exclusion of persons addicted after 1988
would have on the class size. They merely relied upon our
characterization without quantification in Scott I that a
“large number” of the original 505,949 estimated program
beneficiaries would no longer be eligible, coupled with
their own hypothesis that program utilization rates by the
remaining beneficiaries would likely fall, or perhaps
would plummet due to the passage of time and the effects
of nature. In other words, the tobacco companies have
simply failed to show that there is any new material
evidence that was not previously offered to the jury or
proferred to the court which is not already in the record
for our own constitutionally authorized review.

Scott, 36 So. 3d at 1054.

The court went on to note that Petitioners did “not attribute any due process
violation to the trial judge or the appellate court in these proceedings; their sole
contention arises from the denial of another jury.” Id. After reviewing the record at
length, the court concluded that the “tobacco companies have had that fair trial in a

fair tribunal, and accordingly we conclude that they have not established that the
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trial court’s refusal to empanel a new jury to consider the issues on remand violated
their right to due process.” Id. at 1054-55.

There is no reason to review that determination in the Supreme Court. This
Court has never held that due process requires a state to afford jury trials in civil
cases?4 or that it prohibits a state from assigning the role of final arbiter of facts to
its appellate courts. Louisiana is not the only state to make such an assignment
constitutionally. See, e.g., Tex. Const. art. 5, § 6. Thus, because Petitioners have no
right to a new jury trial and received appellate review of the record and a
determination of the applicable facts, Petitioners’ due-process claim amounts to
nothing more than an assertion that the Louisiana Court of Appeals misread the
record, which Respondents deny and which fails to rise to the level of an issue

worthy of the Court’s attention.

II. PETITIONERS HAVE NOT DEMONSTRATED THAT THEY WILL
SUFFER IRREPARABLE HARM

Petitioners make an extraordinarily weak case that failure to grant the stay
will result in irreparable harm, especially in light of the harm visited upon
members of the class. In the 14 years that this case has been before the courts,
98,000 Louisiana smokers have lost their lives to lung cancer, heart attacks, and
other conditions directly attributable to cigarettes, harms that the remedy in this

matter 1s designed to amerliorate.

24 In fact, it has held the opposite, finding the Seventh Amendment inapplicable to the
States. See Walker v. Sauvinet, 92 (2 Otto) U.S. 90 (1875). Louisiana does not have a cognate
provision to the Seventh Amendment in its Constitution. Neither, for that matter, does Colorado.
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Petitioners’ claims, on the other hand, consist simply of a statement that
there is a “high probability that much” of the $240 million they have been ordered
to commit to a ten-year, court-administered smoking cessation program “will be
dissipated with little or no chance of recovery” before the disposition of their
planned petition for certiorari. Pet. 36 (emphasis added).

However, the court below’s order, requiring the payment, completely refutes
Petitioners’ claim. Under that order, Petitioners are required to deposit the funds
“on the date of the finality of this judgment.” 36 So. 3d at 1059. Even then, the trial
court must, within 90 days of deposit with the court, “and after deduction for the
first year’s operating expenses of the program, [transfer] the balance of the funds . .
. to a federally insured depository institution” to be placed in an interest-bearing
account, while performing the role of a fiduciary. Id. There is no danger that,
pending disposition of a petition for certiorari, “much” of the funds will be
dissipated and lost forever.

In fact, it 1s difficult to imagine that any great amount of the funds are likely
to be expended. To date, the trial judge has always held off on next steps when he
was aware that further writs were being sought by Petitioners. Even if he moved
forward this time, Petitioners recognize that the fund’s logistics must be
established, applicant eligibility determined, and a third-party administrator
appointed. Pet. 38. To devise such a program out of whole cloth, as the court must

do, does not happen instantaneously.
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Moreover, as the court below noted, the court will operate as a fiduciary for
the funds. 36 So. 3d at 1059. And, the Petition also makes plain, the funds that will
be spent, eventually, will go to “cessation aids (such as nicotine gum, patches, and
telephone counseling,” Pet. 5. These are not the kind of expenses that will rapidly
eat up $240 million.

Petitioners acknowledge that “[i]t is well established that the payment of
money alone does not amount to irreparable harm.” Pet. 36. In fact, regardless of
how substantial the money expended in the absence of the stay, much more is
needed. Sampson v. Murray, 415 U.S. 61, 90 (1974). In fact, as Justice Ginsburg has
acknowledged:

With respect to irreparable harm, the applicants urge
that, should they prevail in this Court, they may have
trouble recouping any funds they disburse to
beneficiaries. But they do not establish that recoupment

will be impossible; nor do they suggest that the outlays at
issue will place the plan itself in jeopardy.

Conkright, 129 S. Ct. at 1862 (emphasis added).

Petitioners similarly make no showing here, but merely postulate that the
funds will be dissipated and that there will be no means to recoup them. To support
a stay here, Petitioners rely primarily on cases staying injunctions requiring state
and federal administrators of public benefit programs to pay benefits pending
adjudication. Those cases raise not only concerns about paying monies that might
never be recovered, but also concerns about making massive changes to complex

administrative systems pending final adjudication. For example, Ledbetter v.

Baldwin, 479 U.S. 1309 (1986) (Powell, J., in chambers), involved payment of
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welfare (AFDC) benefits. In granting a stay, Justice Powell expressed concern that
the state would “bear the administrative costs of changing its system to comply with
the District Court’s order,” noting that the state would be unlikely to recover those
costs. Id. at 1310. Justice Powell also made the non-controversial observation that
the state would be unlikely to recover disputed payments made to persons
indisputably poor. Id. The same can be said of Petitioners’ citation of Heckler v.
Turner, 468 U.S. 1305 (1984) (Rehnquist, J., in chambers), also involving AFDC
benefits.

Heckler v. Lopez, 463 U.S. 1328 (1983) (Rehnquist, J., in chambers), involved
the administration of another “safety net” program, the Social Security disability
system. After noting concern with the scope of the injunction at issue, then-Justice
Rehnquist identified his core concern as the administrative burden the injunction
placed on public officials. Id. at 1331. These cases simply are not analogous to the
case before the Court.

In a similar vein, Your Honor’s opinion in Barnes does not provide Petitioners
the support they suggest it does. Petitioners describe the case as hinging on the
possibility that a taxpayer would exhaust disputed taxes if they were refunded
pending the final outcome of the case. Pet. 37. That concern is identified, but only in
the abstract, as an example of evils that can flow from federal interference with
state tax collection, a matter of particularly delicate concern in federal-state

relations. Any concern about interfering with federal-state relations flows in the
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opposite direction here, where Petitioners seek to stay a state court adjudication on
the basis of overwrought claims of “wholesale abandonment of the rule of law.”

Petitioners also cite two circuit court decisions for the proposition that the
threat of irrecoverable economic loss can qualify as irreparable harm, Pet. 37, but
these cases also bear no factual relation to the one at bar. Iowa Utilities Board v.
FCC, 109 F.3d 418 (8th Cir. 1996), dealt with consequences of the deregulation of
local telephone services. Congress had created a scheme emphasizing negotiation
and arbitration among private parties to resolve thorny issues that deregulation
brought about, and the petitioners seeking a stay were concerned “that their
Iinterest in productive ongoing negotiations and arbitrations regarding the
implementation of the Act will be irreparably harmed” absent a stay. Id. at 425. The
court agreed that, absent a stay, congressional intent “that these matters be
resolved through negotiation and/or arbitration” would be thwarted. Id. at 426.

Notably, the court was persuaded, not by the petitioner’s speculation, but by
“the petitioners’ evidence that the negotiations preferred by the Congress are
already breaking down.” Id. at 425 (emphasis added). The court specifically
1dentified permanent loss of goodwill as irreparable harm that the petitioners could
not recover in a lawsuit if their position in the litigation before the court ultimately
was upheld. Id. at 426. The concerns that animate lowa Utilities Board are not
present here.

Enterprise International, Inc. v. Corporacion Estatal Petrolera Ecuatoriana,

762 F.2d 464, 473 (5th Cir. 1985), does parrot the black letter proposition that the
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absence of an adequate legal remedy can suffice to show irreparable injury, but it
does not apply that proposition and notes that, in circumstances like those at bar,
courts routinely deny injunctive relief. Critically, it finds no evidentiary showing of
irreparable harm; speculation does not suffice. Id. at 474-75.

Petitioners simply have not “established” that they will suffer irreparable

[143

harm if a stay is not issued, and certainly have not made the “clear case” that is
required to invoke equitable discretion to upset the normal course of adjudication.
Barnes, 501 U.S. at 1302 (quoting Magnum Import Co. v. Coty, 262 U.S. 159, 164
(1923)).

Finally, Petitioners’ complaint that the court might award an “over-generous”
fee during the interregnum, Pet. 5, is also pure speculation. Not only do courts often
take some time to determine appropriate fees, especially in class actions, but
Louisiana law precludes a lawyer from accepting, La. State Bar R. Prof. Conduct
1.5, LSA-R.S. foll. 37:222, or a court from awarding, Saucier v. Hayes Dairy

Products, 373 So. 2d 102, 117-18 (La. 1978), an unreasonable fee.

III. A BALANCING OF THE EQUITIES STRONGLY MILITATES
AGAINST A STAY

This is not a “close case” in which it is necessary “to ‘balance the equities—to
explore the relative harms to applicant and respondent, as well as the interests of
the public at large.” Conkright, 129 S. Ct. at 1862 (citation omitted). Petitioners
have not and cannot meet the requirements necessary for a stay. Even if this were a
close case, however, due consideration of the equities at stake strongly tilt against a

stay.
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To begin with, consider the relative harm to Petitioners. The only potential
harm Petitioners identify is economic: in the absence of a stay, should this Court
grant certiorari, they claim (but do not establish) that they will be unable to recoup
funds the trial court may disburse to beneficiaries.2> Petitioners have not and

b2

cannot establish that “recoupment will be impossible.” Id. Far from being
1mpossible, Petitioners have no basis to imagine they would have any trouble
whatsoever recouping funds deposited into escrow for a cessation program that is
not operational and is not likely to be fully operational anytime soon. As Petitioners
concede, the “logistics” of the program have yet to be established. Pet. 38 (stating
that “eligibility requirements for participation [need to] be determined,” and the
trial court has not yet appointed a third-party administrator, who will manage the
disbursement of funds). There is no reason to think that the trial court will decide
these complex administrative questions, that class members will be identified and
will apply to participate, and that the yet-to-be-named administrator will have
reviewed and approved of applications and will have begun to disburse funds—all
“In the limited time it takes for this Court to dispose of the certiorari petition.” Pet.
38. The trial court, in fact, has not scheduled a hearing on the selection of a third-
party administrator or other remaining issues. For these reasons, the singular harm
identified by Petitioners is no harm at all.

Consider, in contrast, the very real harms Respondents would suffer should

the judgment be stayed. In this case, after nine months of trial ending six years ago,

25 Petitioners also suggest they would have trouble recouping attorney’s fees, but they fail to
explain why that would be so.
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during which numerous fact and expert witnesses testified and thousands of
internal tobacco company documents were admitted into evidence, “the jury
determined that the [Petitioners] knowingly and deliberately addicted the
population of Louisiana smokers to a product known by them to be both addictive
and extremely toxic.” Scott, 949 So. 2d at 1276. It also found that Petitioners,
“Individually and conspiring with each other, knowingly and deliberately conspired
to commit, and did commit fraud that spanned five decades, directly causing injury
to the class of Louisiana smokers.”26 Id. In sum, it found that Petitioners’ actions
“increased the risk of harm to the entire class of Louisiana smokers and determined
the remedy to be cessation assistance,” id., covering only medically necessary costs
for cessation treatment. Id. at 1288.
The Court of Appeals described the sad situation faced by the Plaintiff class:

The ten-year remedy fashioned by the jury, and later
approved by this court, has not yet begun. Not a single
habituated smoker has yet benefitted from the program.
The beneficiaries are aging. Dr. Naseta, whom the tobacco
companies called as an expert witness at the jury trial,
testified that every smoker should stop smoking and
every habituated smoker would benefit from the cessation
program. Further delay in rendering judgment will
unnecessarily, and, more importantly, unfairly impair the
possibilities of aging smokers to cease their habits and to
surely improve their own lives, not to mention the lives of
their family members and co-workers.

36 So. 3d at 1055.

26 These factual findings closely match the federal district court’s findings in United States v.
Philip Morris USA, Inc., 449 F. Supp. 2d 1.
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Because 7,000 Louisianians die each year from smoking related
illnesses, Per Curiam, at 4 (App. 4), further delay in instituting this
important program?? will unjustifiably deny Respondents medically
necessary cessation treatment to which they are legally entitled as a result of
the Petitioners’ decades-long fraud.2® The class, as the Court of Appeals
acknowledged, 1s aging and dying. 36 So. 3d at 1055, 1059. Delay will only
work to eliminate recovery for significant members of the class. This case
exemplifies in the extreme the truism that justice delayed is justice denied.

To be sure, the entire program would be delayed even though the stay,
if granted, would formally postpone only the execution of the judgment with
respect to the payment of funds into escrow. See Pet. 38 (“empahsiz[ing]” that
the stay would not prevent the trial court resolving the logistics of the
cessation program). In the event such a stay is imposed, it is unrealistic to
suppose (as Petitioners do) that the trial court would devote any judicial
resources to the many administrative questions that need to be resolved for

the program to become operational—particularly given that a stay would

27 The success of such programs are well documented, as all experts, plaintiff and defense
testified. See also Benjamin Mason Meier, Breathing Life Into the Framework Convention on Tobacco
Control: Smoking Cessation and the Right to Health, 5 Yale J. Health Pol’y, L. & Ethics 137, 141-44

(Winter 2005).

28 Petitioners argue that “many class members have no need for cessation services if, like the
class representatives, they quit smoking many years ago.” Pet. 38 (emphasis added). Of course,
whether a particular class member is unqualified for the cessation program is a question to be
determined by the third-party administrator after the court sets out eligibility requirements. Still,
contrary to Petitioners’ suggestion, it is a sad fact that many citizens of Louisiana who fit the class

description do continue to smoke and would benefit from cessation services.

32



signal “a fair prospect that a majority of the Court will conclude that the
decision below was erroneous.” Conkright, 129 S. Ct. at 1862.

Consider, finally, the interests of the public at large. Petitioners have
been found liable under state law for perpetuating a massive fraud on
Louisiana citizens who began using or became addicted to tobacco products
prior to September 1, 1988. The burden on the State’s health care system,
and the concomitant burden on its economy, of treating those suffering from
smoking-related diseases, is enormous. The annual health care costs in
Louisiana directly caused by smoking are $1.47 billion. CDC, State-Specific
Smoking-Attributable Mortality and Years of Potential Life Lost—United
States, 2000-2004 (MMWR) 58(2) (Jan. 22, 2009). In addition, between 1997
and 2001, smoking-caused productivity losses in Louisiana are estimated at
$2.05 billion. CDC, Sustaining State Programs for Tobacco Control, Data
Highlights, 2006 (and underlying CDC data/estimates); CDC’s State System
average annual smoking attributable productivity losses from 1997-2001
(1999 estimates updated to 2004 dollars). Without additional cessation
services, Respondents will not have available to them medically necessary
treatment to combat addiction. Postponing the inception of a cessation
program would only perpetuate these burdens.

In sum, a balancing of the equities strongly favors Respondents and
counsels against a stay on execution of judgment until this Court disposes of

the petition.
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49, Have the plaintiffs proven that Deania Juckson smoked cigaretics delecuve m

design, in normal use, manufactured by any of these defendants?

Philip Morris USA Inc. YES Nno
R. J. Reynolds Tobacco Company YES NO__—
Brown & Williamson Tobacco YES NO
Corporation (B& W) (individually

and as successor to the American

Tobacco Corporation)

Lorillard Tobacco Company YES NO /

VII. THE CLAIM FOR MEDICAL MONITORING
50. Have the plaintiffs proven that cigarettes manufactured, and sold by any of these

defendants in the state of Louisiana, are hazardous to human health?

Philip Morris USA Inc. ves < NO
R. J. Reynolds Tobacco Company YES -~ NO
Brown & Williamson Tobacco YES - NO
Corporation (B&W) (individually

and as successor to the American

Tobacco Corporation)

-
Lorillard Tobacco Company YES NO
51. Have the plaintiffs proven that smoking the cigarettes manufactured by any of

these defendants, and sold to consumers in Louisiana, significantly exposed smokers 1o

proven hazardous substances?

Philip Morris USA Inc.

R. J. Reynolds Tobacco Company

Brown & Williamson Tobacco

Corporation (B&W) (individually
and as successor to the American
Tobacco Corporation)

Lorillard Tobacco Company

vEs =
YES ~
YES .

YES \/

NO

NO

NO

NO

52.  Have the plaintiffs proven that as a direct result of their use of cigarettes

manufactured by the defendants and sold by the defendants to consumers in Louisiana,

the class suffers a significantly increased risk of contracting one or more of the following

serious latent diseases related to smoking?

a.

b.

Lung Cancer

Bladder Cancer

Chronic Obstructive Pulmonary Disease

Cardiovascular Disease

App. 31
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YES_~~ NO
ves_ <~ NO
YES~ NO_
ves NO




53. Have the plaintiffs proven that the class’ risk of contracuing one or more of the
following serious latent diseases is greater than it would have been had they not been

exposed to cigarettes manufactured and sold by the defendants in Louisiana?

a. Lung Cancer YES / NO
b. Bladder Cancer YES_“~ NO
c. Chronic Obstructive Pulmonary Disease YES -~ NO
d. Cardiovascular Disease YES \/ NO

54.  Have the plaintiffs proven that class’ risk of contracting one or more of the
following serious latent diseases is greater than the risk members of the public at large

face with regard to the same serious latent diseases?

a. Lung Cancer YES .~ NO

b. Bladder Cancer YES _~ NO

c. Chronic Obstructive Pulmonary Disease YES ., ~ NO

d. Cardiovascular Disease YES__,_~ NO
55.  Have the plaintiffs proven that a monitoring procedure exists that makes the early
detection of one or more of the following serious latent diseases possible?

a. Lung Cancer . YES_~~ NO

b. Bladder Cancer YES v~ NO

c. Chronic Obstructive Pulmonary Discase YES_ o~ NO

d. Cardiovascular Diseasc YES _ ~ NO_
56.  Have the plaintiffs proven that the proposed medical monitoring procedure for

one or more of the following serious latent diseases has been prescribed by a qualified

physician?
a. Lung Cancer YES NO_ v
b. Bladder Cancer YES NO_ v
c. Chronic Obstructive Pulmonary Disease YES NO_ v
d. Cardiovascular Disease YES NO \/

57.  Have the plaintiffs proven that the proposed medical monitoring procedure for

one or more of the following serious latent diseases is reasonably necessary according 1o

contemporary scientific principles?

a. Lung Cancer YES NOo_«~

b. Bladder Cancer YES NO_+~

c. Chronic Obstructive Puimonary Disease YES NO “
-14-
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d. Cardiovascular Disease YES NO l/

S8. Have the plaintiffs proven that the proposed medical moniioring procedure for
one or more of the following serious latent discases is of a type that a reasonable medical

specialist would order for a similarly situated patient?

a. Lung Cancer YES NO_
b. Biadder Cancer YES NO_—
c. Chronic Obstructive Pulmonary Disease YES No_
d. Cardiovascular Disease YES NO —

59.  Have the plaintiffs proven that the proposed medical monitoring procedure for
one or more of the following serious latent diseases is different from that normally

recommended for individuals in the absence of exposure to cigarettes?

a.  Lung Cancer YES NO_
b.  Bladder Cancer YES NO_~—"
c. Chronic Obstructive Pulmonary Disease YES NO_ «~
d. Cardiovascular Disease YES NO_—~

60.  Have the plaintiffs proven that there is some demonstrated clinical value in the

early detection and diagnosis of one or more of the following serious latent diseases

related to smoking?

a. Lung Cancer YES_“— NO

b. Bladder Cancer YES _—" NO

c. Chronic Obstructive Pulmonary Disease YES v NO

d. Cardiovascular Disease YES o NO

VHI. THE CLAIM FOR CESSATION OF SMOKING

61.  Have the plaintiffs proven that smoking cessation methods or aids exist that will

assist smokers in stopping smoking?

YES / NO

¢ If your answer to Question #61 is YES, continue.

o If your answer to Question #61 is NO, skip to Question #65.

62. Have such smoking cessation methods or aids been prescribed by a qualified

YES _L | NO

63. Are such smoking cessation methods or aids reasonably necessary according to

physician?

contemporary scientific principles?

-15-
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IX.

Date: 7 - 3F- 03

yes «~~ NO

64.  Have plaintiffs proven that there is clinical value in such smoking cessation

methods or aids?

YES e NO

DEFENSE OF CONSENT

65.  Has any defendant proven that the class of Louisiana smokers knew that cigarettes
were designed and manufactured to cause addiction, that the addiction thus caused would
expose the class to significant levels of substances proven hazardous to human health,
and, that the class of Louisiana smokers chose to smoke anyway?

YES NO k/

o If your answer to Question #65 is YES, continue.

« If your answer to Question #65 is NO, skip Questions #66
and #67.

66.  Did the defendants have superior knowledge of the harmful properties of their
products and induce Plaintiff Class to act without knowledge of the nature or extent of
the risk?

YES NO

67.  Did the defendants have superior knowledge of the addictive propertics of their
products and induce Plaintiff Class to act without knowledge of the nature or extent of
the risk?

YES NO

SIGN AND DATE, THEN NOTIFY THE JUDGE YOU ARE
READY TO RETURN TO THE COURTROOM.

-16-

App. 34



CIVIL DISTRICT COURT FOR THE PARISH OF ORLEANS
STATE OF LOUISIANA
NO. 96-8461 AD HOC DIVISION DOCKET NO.
GLORIA SCOTT and DEANIA M. JACKSON,
on behalf of themselves and all others similarly situated
versus

THE AMERICAN TOBACCO COMPANY, INC., et al

FINDINGS OF FACT AND REASONS FOR JUDGMENT

This matter came before the Court, tried before a Jury, in two phases, from June 18,
2001, thru May 21, 2004, pursuant to former Louisiana Code of Civil Procedure Article
©93.1, and in accordance with CMO#2, Trial Order No. 5, the November 15, 2002 Order
and Opinion of the Louisiana Supreme Court," and Trial Order No. 10 2

The Court has issued a Judgment, pursuant to Louisiana Code of Civil Procedure
Articles 1812 and 1915(B): (i) holding Defendants, Philip Morris, Inc., R.J. Reynolds
Tobacco Company, Lorillard Tobacco Company, Brown & Williamson Tobacco Company,
individually and as successor to the interests of the American Tobacco Company, and the
Tobacco Institute, liable, jointly, severally, and in solido, to the certified Plaintiff Class® to
provide funding for the establishment, implementation, and administration of a court-
supervised smoking cessation program; (ii) ordering Defendants to deposit Five Hundred
and Ninety-One Million, Three Hundred and Forty-Two Thousand, Four Hundred and
Seventy Six Dollars and Fifty-Five Cents ($591,342,476.55), together with judicial interest
thereon from the date of judicial demand until paid, into the Registry of the Court in trust for
the Plaintiff Class; and, (iii) retaining jurisdiction over the case with respect to the
establishment, implementation, supervision, and administration of the court-supervised
fund and court-supervised cessation program, to resolve all other outstanding issues,
including, but not limited to, the assessment of court costs and/or attorneys fees and for

any subsequent phases of this trial deemed necessary in accordance with Louisiana Code

'Scott v. American Tobacco, 2002-2449 {l.a. 11/15/02), 830 So.2d 284.

2Defendants objected to Triat Order No. 10, and sought writs, which were denied. 2003-1872 (La.
App. 4 Cir. 12/5/03), writ denfed, No. 2004-0008 (La. 2/13/04), 867 So0.2d 651,

3The approved class definition may be found in Scott v. American Tobacco Co., No. 88-0452 (La.
App. 4th Cir. 11/4/98), 725 So.2d 10, writ denied, No. 98-3016 (La. 2/26/99), 731 So.2d 189.
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of Civil Procedure Article 593.1.

The Findings of Fact and Reasons for Judgment, supplementing the Court’s Per
Curiam to the Louisiana Fourth Circuit Court of Appeal dated November 4, 2003, are
contained herein.

. PHASE | - Liability

The Phase | Trial in this matter was conducted in accordance with the Supreme

Court of Louisiana’s Order and Opinion of November 15, 2002.* The Phase | Trial

adjudicated all common issues of liability (fault and causation), including the Bourgeois®
factors, together with all applicable class-wide defenses and affirmative defenses. The jury
rendered a Special Verdict in accordance with Louisiana Code of Civil Procedure Article
1812 on July 28, 2003.

After six months of trial at which numerous fact and expert witnesses testified and
during which thousands of internal tobacco company documents were admitted and read
to the jury,6 the jury found that the defendants, individually and conspiring with each other,
knowingly and deliberately conspired to commit and did commit fraud that spanned five
decades directly causing injury to the class of Louisiana smokers. The jury found that these
defendants knowingly and deliberately addicted the population of Louisiana smokers to a
product known by them to be both addictive and extremely toxic, with full knowledge that
over 400,000 Americans (including 7,000 Louisianans) die each year from smoking related
illInesses and diseases, illnesses and diseases known to these defendants to be caused by
their products for at least 50 years, all the while denying that smoking caused disease and
then conspiring to keep the “smoking and health question” open. In short, the jury found
that these defendants created a false “controversy” to keep the class of Louisiana smokers
smoking, all the while assuring them that they would investigate the relationship between
smoking and health and then would tell the truth about these issues to the class. The jury
also found that the defendants’ conduct significantly increased the risk of the class to
contract four serious latent diseases. The jury found that the defendants’ intentionally
misrepresented and lied about all of this, thereby subjecting these defendants to liability for
the funding of cessation of smoking programs to ameliorate the harm caused by the

defendants’ actions and their products.

4800& v, American Tobacco, 2002-2449 (La. 11/15/02), 830 S0.2d 294.
5Bt}urc;eois v. A.P. Green Indus., Inc., 97-3188 (La. 7/8/98), 716 S0.2d 355.

6As noted in the Court’'s November 2003 Per Curiam, the Trial Court and the Special Master heard
nearly 200 motions from January 2001 through January 21, 2003, Additional numerous motions were filed and
decided during the trial. The court, before and during this trial (jury selection commenced June 18, 2001,
opening statements were delivered on January 21, 2003), heard argument on and ruled upon thousands of
pages of deposition testimony and heard argument on and ruled upon the admissibility of thousands of pages
of documents, mostly previously secret internal tobacco company documents. At the Phase |Hiability triai, the
trial court and the jury heard from 44 fact and expert witnesses and this court ruled on the admissibility of
thousands of additionai documents (including documents claimed to be privileged), again mainly previously
secret tobacco company internal documents, During Phase I, the trial court and the jury heard from eight
expert witnesses over the course of several weeks; in addition to the Phase | exhibits, approximately 100 new
documentary exhibits were offered and received into evidence. The record in this case now amounis to well
over 30,060 pages.
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The jury determined that these defendants intentionally designed their cigarette
products for the explicit purpose of creating and perpetuating an addiction to nicotine in
order to create a dependence on nicotine that would facilitate the sale of their products
thereby reaping profits in the State of Louisiana, all the while denying that nicotine is
addictive. The jury found that these defendants knew that their cigarettes contained
nicotine at levels that caused and maintained addiction, consciously desiring to promote
addiction, yet failed to tell the truth about what they knew about nicotine as an addictive
substance.’

The jury found that smoking cigarettes gives rise to significant exposure fo
substances proven hazardous to human health, determined that the defendants knew that
their cigarettes contained substances proven hazardous to human health yet failed to tell
the truth about what they knew about their cigarettes, thereby exposing the class of
Louisiana smokers to significant levels of substances proven hazardous to human health
sufficient to significantly increase the risk of contracting four latent diseases related to
cigarettes.® In summary, the jury determined that the actions of these defendants increased
the risk of harm to the entire class of Louisiana smokers and determined the remedy to be
cessation assistance.®

With respect to the plaintiffs’ claims of fraud, (properly tried in accordance with the
Supreme Court's November 15, 2002 Order), the jury found that the defendants
intentionally engaged in actions designed to distort the body of public knowledge
concerning nicotine and smoking and health, that there was detrimental reliance on that
distorted body of knowledge by an intended and foreseeable class of Louisiana citizens,
and that the defendants’ actions, between January, 1954 and May 24, 1996 (the date the
Scott Petition was filed), were a substantial factor in causing the distortion of the body of
public knowledge concerning the properties of nicotine and a substantial factor in causing a
distortion of the body of public knowledge concerning smoking and health.

With respect to the Plaintiff Class’ claim of conspiracy, the jury found that the
tobacco company defendants conspired among themselves and with the Tobacco Institute,
(the false-“front” public relations arm of the cigarette manufacturers created to foster the
public illusion that the manufacturers were actually researching the truth behind the
smoking and health “controversy”),’ to distort the body of public knowledge concerning
smoking and health and the properties of nicotine, found that the conspiracy caused or
contributed to the need for medical monitoring and cessation of smoking assistance and

found that these defendants conspired among themselves to create the idea that there was

TPhase | Special Verdict Findings Nos. 7, 8, 10, 11, 15, 18, 17.
®Phase | Speciaf Verdict Findings Nos. 12-14, 17,

QPhase | Special Verdict Findings Nos. 17, 50-54, 61-64. See also, Phase | Special Verdict Findings
Nos. 30, 32, 34, 39, 41-43.

Pphase | Special Verdict Findings Nos. 18-30.
Mphase | Special Verdict Finding No. 18.
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a real "controversy” about smoking and health issues that caused or contributed to the
need for medical monitoring and cessation of smoking programs. ™

This trial Court determined and instructed the jury, as a matter of law, based on the
Phase 1 trial record that the defendant manufacturers voluntarily assumed the duty to
investigate and then to disclose the true relationship between smoking and disease.™ On
the Plaintiffs’ claim of breach of those voluntarily assumed duties, the jury found that the
defendants intentionally decided not to investigate and disclose the true facts known to
them concerning the relationship between smoking and diseases through channeis other
than advertising and promotion and found that such intentional decisions were a
substantial factor in causing the class to smoke and continue to smoke and that their
conduct caused or contributed to the need for medical monitoring and cessation of
smoking assistance.

This trial Court also determined and instructed the jury, as a matter of law, based on
the Phase | trial record that the defendant manufacturers assumed a duty not to market
their cigarettes to the children of Louisiana.” The jury found that the defendants
intentionally breached that assumed duty, that such breach caused minors to smoke and
was a substantial factor that caused minors to continue to smoke.™®

The Phase | jury recognized the Class’ right to medical monitoring,'” but determined
that the specific tests at issue had not yet gained sufficient support from the medical
community.'® The establishment of the court-supervised medical monitoring and/or

cessation program is therefore supported by the jury's findings, but limited, at this point, '

“phase | Special Verdict Findings Nos. 31-34. The jury also determined that the defendanis
conspired among themseives to refrain from conducting scientific and medical research on the relationship
between smoking and disease, but that such conspiracy did not cause or contribute to the need for medical
monitoring and cessation of smoking assistance. See Phase | Special Verdict Findings Nos. 35-36.

13Ex. 130. See aiso, e.g., Exs. 138.01,439.02, 443.02, 444 02, 447 .02, 5281, 5318, 5392, 5439. See
afso, e.g., Exs. 137.01, 5712, 5713, 5288 (which were not formally admitied into evidence during the triai, but
which were submitted and reviewed during varicus pre-trial proceedings and retied upon as the basis for
various expert testimony and/or demonstrative aids).

14F’hase | Special Verdict Findings Nos. 37-39.

1586@, e.g., Exs. 1460, 3162, 3726, 1814.01, SA-58, 5152, and NCI/ Moncgraph 14 {Ex. 762.02) at
p.201; Cummings, Tr. pp.13380-13391; Orlowsky Testimony, Tr.pp.13884-13888, (see also, Ex. 2891).

®phase | Special Verdict Findings Nos. 40-43.

17Special Jury Finding No. 50 (defendants’ cigareties are "are hazardous to human health”); Special
Jury Finding No. 51 (smoking defendants’ cigarettes “significantly exposed smekers o proven hazardous
substances”); Special Jury Finding No. 52 (as a direct result of using defendants’ cigarettes, “the class suffers
a significantly increased risk of contracting” lung cancer, bladder cancer, chronic obstructive putmonary
disease, and cardiovascular disease}; Special Jury Finding No. 53 {the class’s risk of contracting” lung cancer,
bladder cancer, COPD, and cardiovascular disease “is greater than it would have been had they not been
exposed to cigarettes manufactured and sold by the defendants in Louistana®); Special Jury Finding No. 54
{the class’s risk of contracting lung cancer, bladder cancer, COPD, and cardigvascular disease “is greater
than the risk members of the public at farge face with regard to the same serious latent diseases™); Special
Jury Finding No. 55 (procedures exist which make early detection of lung cancer, bladder cancer, heart
disease and COPD possible); Special Jury Finding No. 80 (there is demonstrated value in early detection}.
See also, Special Jury Finding Nos. 29, 30, 32, 34, 38 (Defendants’ conduct “caused or contributed to the
need for medical monitoring and cessation of smoking programs”},

18Special Jury Finding Nos. 56-59.

1 Bourgeois, the Court noted that “if a test is later developed that will detect the disease, plaintiff
would retaln the right to demonstrate the effectiveness of the test and be compensated for utilizing it,
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to cessation.?’

Finally, with respect to the issue of consent, the jury determined that the class of
Louisiana smokers did not know that cigarettes manufactured by these defendants were
designed and manufactured o cause addiction and that such addiction thus caused would
expose the class to significant levels of substances proven hazardous to human health.”’
Il. PHASE Il - Cessation Program and Costs

The Phase Il trial was held in accordance with former Louisiana Code of Civil
Procedure Article 593.1(¢)(2) and (c){3) to determine all items of damage common to the
class as a whole and the basis for assessment of those items of damage. In particular, the
parties presented evidence regarding the nature, types and components of the cessation of
smoking programs, the parameters of such programs, the procedures to be adopted for the
establishment, implementation, delivery and administration of such programs, the
requirements for eligibility of the class of Louisiana smokers who desire to participate in
such programs, the duration of the programs, methods for insertion of these programs into
the existing public and private healthcare infrastructure in the State of Louisiana, the cost
of the programs and the procedures far the establishment and the administration of the
court-supervised fund.?

This trial Court is of the opinion that the Phase Il proceedings relating to the
establishment of a court-supervised cessation program are equitable or injunctive in
nature, thereby removing any necessity for a trial byjury.23 See, Hansen v. Mountain Fuel
Supply, 858 P.2d 970, 982 (Utah, 1993), Avers v. Township of Jackson. 525 A.2d 287. 314
(N.J.1987), Redland Soccer Club v. Department of the Army, 696 A.2d 137, 142 n.6 (Pa.
1997}, Petito v. A.H. Robins, 750 So.2d 103, 105 (Fla. App. 3 Dist 1999), review denied,
780 So0.2d 912 (Fla. 2001), In re Teletronics, 172 F.R.D. 271 (8.D. Ohio 1997), Craft v.
Vanderbilt, 174 F.R.D. 396 (M.D. Tenn. 1996), Gibbs v, DuPont, 876 F.Supp. 475
(W.D.N.Y. 19985), Day v. NLO, 144 F.R.D. 330 (S.D. Ohio 1992) and 851 F.Supp. 869
(5.D. Ohio 1994), Yslava v. Hughes Aircraft, 845 F.Supp. 705 (D. Ariz. 1993), Cook v.
Rockwell international, 151 F.R.D. 378 (D. Colo.1993). Significantly, in this regard, the

Supreme Court of Louisiana specifically relied upon Hanson, supra, Ayers, supra, and

Redland Soccer, supra, as a basis for the Louisiana medical monitoring remedy.

Bourgeois, 716 So.2d at 359-360.* Commentators have similarly noted that a court-

assuming plaintiff can satisfy the other elements of the damage proof.” 716 So.2d at 361,
“phase | Special Verdict Findings Nos. 60-64.
21Phase | Special Verdict Findings No, 65,
“*Trial Order No. 10,  Il. See also, Transcrigt, pp.24730-24731.

23La. Code Civ. Pro. Art. 1732(3); see also, Bourgeois, 716 S0.2d at 362 n.16 (frial courts are free to
develop procedures for the establishment and administration of a medical moniforing program, as
appropriate).

2486‘6‘ also, Bourgeois, 716 So.2d at 362 n.16 {trial courts are free to develop procedures for the
establishment and administration of a medical monitoring program, as appropriate). See alsc, generally: La.
Civ. Code art. 4 {(when no rule for a particular situation can be derived from legislation or custom, the court is
bound to proceed according to equity).
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administered fund, which establishes “pooled resources” for the early detection and
advances in treatment of the disease is injunctive in nature. Schwartz and Sutherland,

Class Certification for Environmental and Toxic Tort Claims, 10 Tul. Envtl. L.J. 187, 198

(1997).25 However, out of an abundance of caution, and fo remain consistent with Trial
Order No. 1, the Phase Il Trial was tried before the same jury. The Court considers the
jury’s Phase |l findings advisory in nature, and therefore makes its own detailed findings
with respect to the evidence presented in Phase |l.

The Plaintiff Class called four witnesses: Dr. David Burns, Dr. Greg Connolly, Dr.
Sarah Moody-Thomas, and Dr. Harvey Rosen. Dr. David Burns, who also testified during
Phase |, is nationally renowned in the area of smoking and health.*® He has served as the
editor, a senior editor, or a scientific advisor with respect to numerous Surgeon Generals’
Reports, including the 2000 Report on cessation,” and National Cancer Institute
Monographs, including Monograph 1 (“Strategies to Control Tobacco Use in the United
States”), Monograph 5 ("Tobacco and the Clinician: Interventions for Medical and Dental
Practice”) and Monograph 12 (“Population Based Smoking Cessation”).” Dr. Burns served
on the Tobacco Education and Research Oversight Committee in California, which was
responsible for a comprehensive state-wide smoking cessation program in the State of
California,”® as well as the Surveillance Implementation Group for the National Cancer
Institute.*® Dr. Burns was accepted, without objection, as an expert in comprehensive state
cessation programs and specifically on the issues which the Court directed there be
testimony in Phase i1.*’

Dr. Greg Connolly is currently a Professor at the Harvard School of Public Health
and an advisor to the Massachusetts Department of Public Health.™ From 1993 to 2003,
Dr. Connolly served as the Director of the Massachusetts Tobacco Control Program, which
was a comprehensive tobacco control program, with a budget of $56 Million per year.* He
was involved in the design and the development of the program, budget and other cost
allocations, implementation of the program, and administration thereof.** Dr. Conolly, like

Dr. Burns, has authored, edited, and/or reviewed numerous publications in the field of

?°See also, LAPEZE, Implications of Amending Civil Code Article 2315 on Toxic Torts in Lovisiana, 60

La.L.Rev. 833 (2000) ("this equitable solution would reap benefits for both victims of exposure and negligent
defendants™).

*Transcript, pp.11388-11425.

27Transcript, p.11409.

“Brranscript, pp.26916-26917, 26922-24928.
ngzanscript, p.24918.

30Transcript, p.24919,

31Transcr%pt, D.24936.

2 Transcript, pp.25614-25615.

33Transcript, $.25621.

*Transcript, pp.25624-25625, 25634-25635.
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smoking and health, including, particularly, smoking cessation.*®> Dr. Connolly was
accepted, without objection, in the fields of cigarette smoking cessation; public health;
public health administration; the development and the design and the nature, types, and
components of cessation programs; parameters of programs; duration of programs;
methods for insertion of programs into the existing infrastructure; and the costs for
establishing and administering such programs.*®

Dr. Sarah Moody-Thomas is a Professor in the School of Public Health at LSU. She
also serves as the clinical fead of the tobacco control initiative in the ten public hospitals
within the State.*” Dr. Moody-Thomas was accepted as an expert in the field of clinical
psychology, with a specialty in recruitment, adherence and retention to cancer-control and
prevention programs, especially with regard to underserved and at-risk poputations.38

Finally, Dr. Rosen was accepted, without objection, as an expert economist, with
particular expertise in computing the present value of future funding requirements.™

Defendants called four witnesses: Dr. William Nassetta, Dr. Eric Kaplan, Dr. Donald
House, and Mr. Harold Aucoin. Dr. Nassetta is an occupational physician with a Masters
Degree in Public Health.*® Dr. Nassetta testified that he was involved in the creation and/or
administration of worksite cessation programs offered to employees of Exxon and NASA.*'

Dr. Nassetta was accepted as an expert in internal medicine, occupational and
preventative medicine, public health, the evaluation of public health and preventative
medicine programs, smoking cessation and cessation methods and aids.*?

Dr. Kaplan is a psychiatrist who has specialized in treatment of patients suffering
from various forms of substance abuse.*® He was accepted as an expert in the fields of
psychiatry, substance dependence, nicotine dependence, human behavior,
pharmacotherapy, smoking cessation, and methods and aids used in population-based
smoking cessation programs.*

Dr. House has a Ph.D. in Economics. He has been employed by organizations such
as the American Medical Association, the American Dental Association, the U.S.
Department of Health and Human Services, and the Department of Health Education and

Welfare, to create economic models and to forecast healthcare costs.*® Dr. House was

SSTFBHSCI’ipt, pp.25623-25624.
36T¥arzscript, p.25649.
37Transcript, p.25922.
38Trz»_mscript, 0.25936.
*ranscript, p.26195.
*rranscript, pp.26422, 26425.
M Transcript, pp.26434-26440.
42't’rr:mscript, p.26522.
3 Transcript, pp.26786-26787.
44?ranscript, p.26919,
*Transcript, pp.27154-27161.
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accepted as an expert in healthcare prices.46

Mr. Harold Aucoin is a senior vice president at Gilsbar, which serves as a third-party
administrator for various health plans.*’

The parties further stipulated that all evidence admitted during the Phase | Trial

would be deemed admitted in Phase 11.%°

The Program Proposed By the Plaintiff Class

The program, and a proposed budget for same, was presented by the Plaintiff Class
and admitted info evidence, in summary form, as Plaintiffs’ Exhibit 7691. The program was
based primarily on the experience of Dr. Burns and Dr. Connolly in California,
Massachusetts, and elsewhere:*® NCI Monographs;® Surgeon Generals’ Reports:®' the
Center for Disease Control Best Practices publication relating to tobacco control including
cessation;® and the Clinical Practice Guidelines: Treating Tobacco Use and
Dependence.”® Dr. Moody-Thomas additionally testified how these twelve components
were consistent with the 20-step program she uses for the establishment of an effective

cessation program.®*

Components

The Plaintiff Class presented a comprehensive program consisting of twelve
components:
(1) reimbursement of smoking-cessation-related medication; (2) telephone quitlines; (3)
health system interventions; (4) intensive cessation programs; (5) development of
cessation capacity; (6) community cessation programs; (7) marketing and education; (8)
evaluation of program effectiveness; (9) local centers of cessation excellence; (10)
development of program standards; (11) monitoring and auditing; and, (12) training and
technical assistance.

The evidence regarding these twelve components was essentially uncontested. The

46Transcr§pt, P.27236,
T Transcript, pp.27533-27534.
4E"Transcri;:}i, p.25162.

490& Burns and Dr. Connoily also collaborated with Dr. Tom Houston, “an internationally recognized
expert on smoking cessation in general and cessation in particutar. And he was the senior person for the
American Medical Asscciation on tobacco issues.” Transcript, p.24934. Dr. Houston was listed as a "will call”
witness by the Plaintiff Class, and submitted an expert report; however, following the testimony of Plaintiffs’
other witnesses, the parties agreed, by stipulation, that Dr. Houston would not need to testify, and that there
wouid be no adverse presumption associated with the fact that he was not called to testify. Transcript,
pp.26033-26034.

Oparticularly Monographs 1, 5, and 12; Exs. 0922, 327.01, 1144.01.
¥ particularly the 2000 and 2001 Reports, Exs. 587.01, 472.02.
Ex. 0914,

>Ex. 1096.01.

*Transcript, pp.25944-25950.
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Defendants did not call one witness to testify that either a comprehensive program or that
any one or more of the twelve components recommended by Plaintiffs’ experts was not
appropriate, effective, or reasonably necessary in accordance with contemporary medical
and scientific principles. Defense counsel, moreover, in opening statement, admitted that
the cessation aids identified in components 1-4 are effective and recommended by all of
the experts.”® Defense counsel also admitted, with respect to component 7, that “we all
agree that there should be an advertising program” — at least “at the beginning.””® Dr.
Nassetta testified as to the appropriateness of medical intervention, counseling, and other
aids,”” as well as the necessity for monitoring and evaluation.™

The jury found that all twelve components recommended by the Plaintiff Class
should be included in the court-supervised program,sg and, based on a preponderance of
the evidence, the Court agrees. The jury's findings are fully supported by the evidence,
much of which was uncontradicted.

Duration

The Plaintiff Class proposed that the program last at least 25 years. The Plaintiff
Class submitted evidence that a long-term program is necessary, because tobacco
dependence is a chronic condition; there are numerous barriers to quitting; on average, it
takes somewhere from 6 to 10 quit attempts; the risk of relapse can persist for several
years; and the benefits of cessation continue fo produce medical benefits for members of
the class, (some of whom are as young as only 22 years-old), all the way into their 60s or
70s.°° The 2001 Surgeon General's Report, for example, indicates that, on average,
former smokers took 18.6 years to quit smoking, after an average of 10.8 tries.”’ Dr. Burns
explained that he budgeted the program for 25 years, because, given expected utilization,
quit, and death rates, 90% of the Plaintiff Class will have quit or died over that time
period.”‘ Dr. Connolly testified that he rendered his report with the expectation that the
program would be a permanent program.®®

While Drs. Nassetta and Kaplan opined that an individual classmember would likely
be able to quit within 2-t0-3 years, Defendants offered no evidence regarding the

appropriate duration of a comprehensive smoking cessation program. Indeed, Dr.

5‘F)Transcript, p.24843.

56Trar;script, p.24862.

> Transcript, pp.26613-26615.

58Transc:r%pt, 0.26460.

59See Phase Il Special Verdict Findings, Section I, Question 3, Components 1-12.

GOTfanscript, 0p.24058-24961, 24965, 24991-24907, 26023-25024, 25088-25090, 25317, 27712, See
also, (from Phase 1), Transcript, pp.15421-15437, 15315-15375, and 17700-17709.

62'E'raﬂscript, p.27712; Ex472.02 at p.26.
% Transcript, pp.25087-25088.
63'i’ranscript, p.25663.
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Nassetta admitted, on cross-examination, that “from a public health measure, you would
want to have a continuing program,” and that he would continue to treat people who
desired to quit, “as long as the smoker is willing to make the effort, regardless of how many
times he has done it in the past.”®

The jury concluded that the program should be funded for 10 years.”® The Court
agrees.

Class Size

The Plaintiff Class determined that the number of current smokers in the class is
approximately 505,000 by taking the number of adult smokers from the census data of the
Louisiana population as reported in July 1996 and then reducing that number by
classmembers who would have quit or died since that time.*®

The Defendants presented evidence that the number of current smokers within the
class was significantly less, (approximately 440,000), because Plaintiffs failed to account
for people smoking brands not manufactured by the Defendants, and people who were
residents as of May 1996, but who, since that time, have moved out of the State.®’

Plaintiffs, however, point out that the migration data relied upon by Defendants only
accounts for people who leave the State, and not those who return;® in addition, Plaintiffs
contend, the number of people who smoke brands not manufactured by Defendants,
(which, at any given time, is only approximately 2%)*° — and have never smoked cigarettes
manufactured by these Defendants - is negligible.

Moreover, Plaintiffs contend that their number is conservative, because it did not
include: (i) anyone under the age of 18 who was a daily smoker as of May 1996; (i) anyone
who was a “social” or “occasional” smoker as of May 1996, who thereafter became a daily
smoker; or, (i) anyone who had quit prior to May 1996, but later relapsed.”

The jury, apparently, accepted the Plaintiff Class’ evidence with respect to class
size,” and, based on the preponderance of the evidence, the Court agrees.

The Court also believes, and instructed the jury, that the “desire to participate”
language in the class definition encompasses a desire to participate at any time during the
life of the program. The Court finds the Defendants’ suggestion that, in order to be a class

member, you must have desired to participate in a smoking-cessation program on May 24,

64Transcript, p.26625.

65See Phase Il Special Verdict Findings, Section Hi, Question 3, 1{A} - 4{A) and 6(A) - 12{A). The
Plaintiff Class proposed that funding for Cemponent 5 would only be required for eight years; the jury found
that funding should be provided for five. Phase H Special Verdict Finding, Section 1ll, Question 3, 5(A}.

T ranscript, pp.25067-25071.

7 Transcript, pp.27246-27253.
68Transc:ript, p.25267.

6gTransc:ript, p.25269; Ex. 7828.
"Transcript, pp.25068-25071, 25268.
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1996, (or the date of that the Class Notice was issued, or as of any other specific date), to
be neither logical nor practical in light of the nature of this class action and the specific
relief at issue in this case.

It is important to keep in mind the distinction between the class definition, which
determines the preclusive effect of the judgment for res judicata purposes, and the group
of class members (which may be coextensive with the class definition, but is generally a
sub-set of all defined class members) who will actually participate in, receive, or otherwise
share in the benefits or other relief.

Plaintiffs filed this class action suit seeking, among other things, compensatory
damages arising from nicotine dependence and/or addiction. Certification of these claims
was rejected. Instead, the Court certified an alternative, more limited, claim for the
establishment of a court-supervised medical monitoring and/or cessation fund.”> If a
smoker never desires to participate in such a program, then he or she is completely
unaffected by this class action — irrespective of the result. If, on the other hand, a smoker
changes his or her mind —i.e. “desires” to participate — then the Judgment is nevertheless
binding for res judicata purposes. The “desire to participate” is not a pre-requisite for class
membership so much as it is a simple recognition of the inescapable fact that only people
who desire to participate will participate, while those people who never desire to participate
worr't. The only people who will be affected by the Judgment — one way or the other — are
those people who, at any point in time, might wish to avail themselves of the benefits of

such a program. See, e.g., Penderson v. Louisiana State University, 213 F.3d 858, 865 (5"

Cir. 2000) (certification appropriate for all female students who may “at any time thereafter”
seek to participate in intercollegiate athietics). The class members were provided with
notice and given the opportunity to opt out of the class. For those class members who did
not opt out, the practical effect and the res judicata effect of the Judgment is the same:
Anyone who at any time might have desired or may yet desire to participate is bound by

the Judgment in this case.

Utilization

The most hotly contested issue during the Phase Il Trial was the number of
classmembers who were likely to utilize the components offered through the program.
Because much of the published literature on existing smoking cessation services describe
different types of services or programs, {e.g., use of NRTs, participation in intensive
counseling, participation: in organized group therapy sessions, use of all available aids),
and/or different criteria with respect to the percentage of smokers who will participate, (e.g.
percentage of the population, percentage of plan members, percentage of smokers,

percentage of smokers who are trying to quit, percentage of smokers who have tried to quit

"See Phase Il Special Verdict Findings, Section Ill, Question 3.

72800&, supra, 725 So.2d 10, writ denjed, No. 98-3016 (La. 2/26/99), 731 So.2d 189,
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within the last 30 days), the likely utilization rates seem to vary greatly. Upon closer
inspection, however, the utilization rates reported in the literature are fairly consistent,
when appropriate comparisons are made.

The Plaintiff Class starts from the premise that for approximately 505,000 smokers,
there will be approximately 202,000 quit attempts per year. This roughly translates to 40%
of current smoking class members, for any given year of the program. After deriving the
approximate number of class members who will attempt to quit, the Plaintiff Class then
derives the utilization of each component by class members who actually manifest their
desire to participate in the program by utilizing one or more of the components provided.
For example, the utilization of gum and patches (also referred to as “nicotine replacement
therapy” or “NRTs"} is, according to Plaintiffs, 30% of the 40% of those who will try to quit,”
which is 12% of all smokers. The utilization of “intensive cessation programs” (i.e.
intensive counseling and/or group therapy) is, according to Plaintiffs, 10% of the 40% of
those who will try to quit,”* which is 4% of all smokers.

The data presented by Defendants, though often framed in different terms, was
essentially very similar. Defendants, for example, relied on a study which concluded that
2.9% of smokers underwent counseling, 11.7% of smokers used nicotine-replacement
therapies, and 2.2% of smokers used both counseling and NRTs.” Defendants also relied
heavily upon the “PACT Guide”® — a publication which advocates payment for health
system intervention by primary care physicians with respect to smoking-cessation, and
provides advice on how physicians can be reimbursed by insurance companies, HMOs, or
other payers for providing such services to their patients. In the PACT Guide, the authors
note that, in the experience of the Group Health Cooperative of Puget Sound, which made
forms of cessation treatment available to its members, only 10% of smokers, (although the
guide arguably refers to 10% of all plan members - which would be around 50% of
smokers), participat@.” The Defendants relied on a third article which indicated that 10%
of smokers would participate in a formal program.™

With respect to health system intervention by primary care physicians, the Plaintiffs’
experts determined that approximately 53% of smokers trying to quit {or approximately
21.2% of all smokers) would be treated by primary care physicians who would take the time

to consult with them about smoking cessation for an amount of time, the cost of which

73886‘, e.g., Transeript, pp.25092-25093 (experience in California was that 10.7% used gum and 5.4%
used patches when paying for the aids, which, based on experience in Massachuselts and New York would
double if paid in full by the fund); Transcript, pp.27438-27439, Ex. 981.04 at p.57 (in Massachusetts, 30% of
the smokers trying to quit used some form of NRTs).

™ See, e.g., Transcript, p.27439, Ex. 981.04 at p.57 (in Massachusetls, 9% of smokers trying to quit
enrolled in a formal “quit-smoking program™).

" Transcript, pp.26543-26545; Ex. SA-5165 at p.307.
®Ex. 5A-5366.

77'E"n':mscript, p.27336; Ex. SA-5366.

78'E'ransc:ript, p.27405; £x. 1214.04,
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would average out to $100/year.”® Although this type of health system intervention
(component 3) was clearly distinct from participation in an intensive group or other
counseling program {component 4}, Defendants’ cross-examination on this issue revolved
primarily around the relatively low rates of participation in intensive programs. With respect
to the component atissue, (i.e. “health system intervention™), Defendants’ experts admitted
that such intervention by a primary care physician was effective,®® and that over 70% of
smokers visited a primary care physician over the course of a year.m

Defendants challenged Plaintiffs’ initial premise that approximately 40% of smokers
would attempt to quit within a given year, (which, again, is more accurately described as a
measure of likely quit attempts, not a number of smokers), but the 1998-1999 Current
Population Survey for the State of Louisiana reflected that 32.4% of smokers were
attempting to quit annually (without a comprehensive smoking-cessation program);* the
2000 Louisiana Annual Tobacco Report indicated that approximately 53% of Louisiana
smokers had made quit attempts within the year;*® the California program achieved an
annual rate of 40.3%;% the 1999-2001 data from the Massachusetts experience indicated
that 46% did utilize one or more of the forms of assistance offered;* and, the 2001
Surgeon General's Report indicated that smokers often forget short-term quit attempts,
which are generally under-reported.®

The jury, apparently, accepted the Plaintiff Class’ evidence with respect to
anticipated utilization by class members,®” and, based on the preponderance of the

evidence, the Court agrees.

Cost Bases
The Defendants did not seriously challenge any of the underlying costs of the

components, with the exception of health system intervention (component 3) and marketing

“as explained by Dr. Burns: “70 percent of smokers see & physician in a given year. So that gives us
154,000 smokers. Nexi, of those smokers, we know that in Louisiana about a little more than sixty-some-odd,
85 or 68 percent are currently counseled. We think that a higher number, 75 percent, can be achieved
through this program. Seventy-five percent is the number that has been achieved in Rhode Island where
organized programs to deal with physician advice has been conducted. Of those 75 percent counseled, we
have 70 percent seeing a physician. And of that 70 percent, 75 percent are counseled, 40 percent will aitempt
to quit. This, again, is a conservative assumption.... Because it’s likely that physician counseling will increase
the number of people who are trying to guit. Bui to be conservative, we're using the same 40% that we used
for the rest of the popuiation.” Transcript, pp.25103-25104.

0 Transcript, pp.26613-26615, 26622-26625, 26633-26635.
81Transcript, p.26645.

2 ranscript, pp.25064-25065.

83Transcript, np.25552-25553; Ex. AZS-000653,
84Transcript, $.25065.

& Transcript, pp.27438; Ex. 981.04 at p.57.

® Transcript, pp.27711-27712; Ex. 472.02 at p.96.

¥ See Phase | Special Verdict Findings, Section lll, Question 3.
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and education (component 7).** According to the Plaintiffs’ experts, the costs of paying
primary care physicians to counsel the smaoker, recording the information on the chart,
tracking the smoker, and follow-up, will cost around $100 per quit attempt.*® The defense
experts pointed to a reference in the PACT Guide that some form of primary care
intervention might cost only $1 or $2 per visit.™ However, Dr. Nassetta admitted on cross-
examination that eight to twenty minutes of counseling per patient would be appropriate,

and that it would not be reasonable to pay a physician only $1 or $2 for that amount of

counseling.”’

Dr. House admitted, on cross-examination, that the PACT Guide prices
‘minimal counseling” of less than three minutes at $33.20, counseling of three to ten
minutes at $56.48, and “full counseling” at $94.24.%

The marketing and advertising budget (component 7) was derived from a
recommended budget for “tobacco control” (discussed more fully infra), which would also
include messages regarding youth prevention, environmental tobacco smoke, and use of
cigars, pipes, and smokeless tobacco, (in addition to information and encouragement
regarding cessation). Dr. Connolly, however, explained that, irrespective of the message
{or messages), in order to effectively reach a given population, you must budget and pay
for marketing that will have the necessary and appropriate “reach”.”® Plaintiffs’ experts also
testified regarding the importance of marketing and education to not only provide
information regarding cessation services, but also to motivate and re-encourage smokers
in their quitting efforts. Finally, Plaintiffs noted that Defendants, for example, spent over
$150 Million in the advertising and promotion of cigarettes in Louisiana in 2001.%

The Defendants specifically admitted that a 5% factor for administration was
appropriate.*®

The jury, apparently, accepted the Plaintiff Class’ evidence with respect o the costs

of the components,” and, based on the preponderance of the evidence, the Court agrees.

Defendants’ Funding Obligation

The jury determined that Defendants were responsible for $591,342,476.55, to be

used to fund the twelve components, plus administration,”” for a period of ten years.

83The Defendants aiso challenged this component on First Amendment and Federal Preemption
grounds, {(discussed infra).

89Transc:rip{, p.25104.

9O'Fremsc:ript, p.26631.

¥ ranscript, pp.26623, 26633-26634.

92Transcript, P.27393.

Pranscript, pp.25719-25722. See also, Transcript, pp.25116-25117, 25136 (Burns).
*Ex. 0539.04.

95"“!“ranscr%pt, 0.28027.

% 3ee Phase Il Special Verdict Findings, Section Hll, Question 3.

*"The Defendants admitted that a 5% factor for administration was appropriate. Transcript, p.28027.
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Based on the language in Bourgeois, the inherently equitable nature of these
proceedings, and the nature of the relief provided to the class, the jury’s determination, in
the Court’s opinion, should not be freated as an “award” of future medical “"damages” as
one would find in a traditional tort suit.

The jury heard testimony from both Dr. Rosen and Dr. House regarding the present
valuation of monies necessary to fund the court-supervised program in years to come. Dr.
Rosen explained that, while inflation for some of the components would likely continue at
the general 4% rate, the costs of healthcare has and will likely continue to increase by as
much as 6-to-7% annually.”® Dr. Rosen projected, therefore, that, over the course of the
entire program, the “present value” would actually be a little more that then costs as
projected by Dr. Burns and Dr. Conﬂolly.99 The jury did not attempt to reduce the cost
estimates proposed by Plaintiffs, '’ and therefore must have determined that any interest
earned will be offset by inflation.

In any event, based on the evidence, based on the law, and based on equitable
considerations, | believe it is appropriate for the Defendants to deposit the
$591,342,476.55 recommended by the jury, plus judicial interest, into the Registry of the
Civil District Court to be held in trust for the benefit of the Plaintiff Class, as set forth in the
Judgment.

Because the Jury determined in Phase | that Defendants had conspired with one
another to commit willful and intentional acts, ™ this obligation is a solidary obligation. La.
Civ. Code art. 2324(A).

“Tobacco Control”

Smoking cessation programs and services for adults are part of a larger body of
public health efforts commonly referred to as “tobacco control.” Tobacco control efforts
include not only programs to help smokers quit, but also to prevent youth smoking and
other initiation, to reduce environmental tobacco smoke (“ETS”), to influence pricing by
increasing taxes, and to reduce use of smokeless tobacco, pipes, and cigars. Throughout
the course of the trial, parties distinguished cessation programs and aids from other non-
cessation-related tobacco control efforts, and, where possible, tobacco control evidence

unrelated to cessation was excluded.'” The ju ry was instructed that the only services and

P Transcript, pp.26212-26213, 26229.

*Transcript, pp.26215-26216.

% g5ee Phase Il Special Verdict Findings, Section Il1, Question 3.
% phase | Special Verdict Findings Nos. 18, 31-35.

102386‘, e.g., Transcript, pp.24916-24917 (Dr. Burns: "Tobacco control is the whole ball of wax. It's
the large task of dealing with all aspects of tobacco. It includes preventing kids from starting, it includes
regulating tobacco as & product, itincludes preventing people from various other exposures to smoke.... And
so it's a responsibility that covers all aspects of tobacco. That is, smokeless tobacco as well as cigarettes, the
chewing tobacco.... The program that we are proposing is the component of a comprehensive tobacco contro
program that deals with cessation. In order to deal with cessation, you need a comprehensive cessation
program. But that's different from the tasks that you would fake on if you were dealing with all of tobacco
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aids at issue were those related to cessation,’® and the Court finds, by a preponderance
of the evidence, that the components and costs presented by the Plaintiff Class, and found

by the jury, are related to smoking cessation, and not other elements of tobacco control.

First Amendment and Preemption [ssues Relating to Marketing and Education

Defendants repeatedly argued that marketing and education of class members was
barred by the First Amendment and/or Preempted by the Federal Cigarette Labeling and
Advertising Act of 1969. Defendants, however, admitted during their Phase |l opening
statement that an advertising or marketing component of the program is a;:)propriate.104

Neither the program, generally, nor the marketing and educational elements of the
program, in particular, prohibit the Defendants from engaging in political expression,
commercial speech, or curtail the advertising or promotion of their products in any way.
Nor are Defendants’ future advertising and/or promotional expenditures in Louisiana in any
way tethered to the marketing and educational component of the cessation program. Nor
do they obligate Defendants to contribute additional funds based on their own advertising
or promotional efforts. Nor do they compel the defendants to communicate any particular
message to the public or the members of the class.'® Therefore, the Court does not
envision any way in which Defendants’ First Amendment rights are in any way curtailed.

With respect to the issue of preemption, the Plaintiffs draw a distinction between
marketing and educational content (not yet developed or approved) relating to the benefits
and opportunities of cessation services, versus the dangers and hazards of smoking. The
Plaintiffs, further, have taken the position that even messages regarding the dangers
associated with smoking are not preempted, because: (a) they are intended, not as an

additional “warning” in the product liability sense, but to remedy the Defendants’ fraud on

controt”); Transcript, p.25016 {Burns) (CDC provides recommendations for all areas of tobacco control, “but
we are going o focus on those aspects of it that relate to cessation”); Transcript, pp.25392-25393 {Burns)
(CDC Best Practices tobacco control programs relating to initiation not part of program; timited to cessation);
Transcript, pp.25138-25140 (Burns) (five percent for administration applied to cessation, as distinguished from
tobacco control), Transcript, p.25574 (Burns) (only used portion of tobacco control recommendations that
applied specifically to cessation); Transcript, p.25781 (Dr. Connolly) {the Scott program is limited to only
cessation); Transcript, p.25785 ( Connolly) (tobacco control elements have been stripped out, with program
limited to cessation);, Transcript, p.25870 (Connolly) (drawing distinction between effectiveness of overall
tobacco control program and the “cessation component”), Transeript, pp.25927-25931 (Dr. Moody-Thomas)
{not dealing with keeping children from smoking or other tobacco control, but only with cessation programs or
services).

1GsTranscripi, p.28077.

1M"There should be advertising when the program starts. At the beginning of the program, yes, you
need 1o tell class members so that they know what's available. No fight there. The Court... Will make sure
that eligible class members who desire to participate in a program are informed, fully informed of what's
available, the programs and the resources they can have. This is going to be done by television ads maybe,
by newspapers, by the internet, by the radio, and by whatever other methods that's necessary to communicate
with the people.” Transcript, pp.24861-24862,

*%The Court finds it curious that Defendants, who have admitted in these proceedings that nicotine is

“addictive” and who have suggested on their websites that smokers obtain information about cessation
services and recommend assistance in quitting, take the position that they are being “compelled” to express
views which they do not “endorse or agree with”,
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the Plaintiff Class, which falls beyond the scope of preemption under Cipollone;'® and/or,
(b) the advertisements are not “requirements” imposed upon Defendants by the State, but
rather, the independent activities of a court-supervised trust fund.

In the Court’s view, any determination regarding the preemption, if any, of messages
that might be communicated to the class regarding the cessation program are premature,
until the specific content of those messages has been formulated and approved. The Court
rejects the notion that any messages regarding the cessation program or the benefits of
quitting is preempted.

“‘Common Damaqges”

In a Motion for Directed Verdict filed by Defendants during Phase 1I, and in a
subsequent Motion to Decertify filed at the conclusion of the Phase |1 Trial, Defendants
have made the argument that the Plaintiffs failed to prove, and the jury failed to award,
‘common damages” within the meaning of former Article 593.1.

In the Court's view, a classwide court-supervised trust fund for the establishment
and implementation of a smoking cessation program is, by definition, an “item of damage
common to the class” as a whole."”

Nevertheless, and in any event, “damage” common to the class ~ ie., the
increased risk to classmembers and the need for smoking cessation — had already been
established in Phase 1."% Such findings were supported by the testimony of the experts
who agreed that "smokers” as that term is commonly used are at a significantly increased
risk,"” and that cessation treatment should be offered to all smokers who desire to avail
themselves of such assistance. Defendants’ own Phase | addiction expert, Dr. Rowell,

testified, for example, that the class members who are still smoking are the ones who have

"%®Cipolione v. Liggett Group, 505 U.S. 504, 528-529, 112 §.C1. 2608, 2623-2624, 120 L Ed.2d 407
(1992) (distinguishing between a failure-to-warn claim which sounds in product liability faw, and a fraud claim,
which arises from "a more general obligation - the duty net to deceive™).

% The Court is also of the opinion that the use of the term “common damages” in former Louisiana

Code of Civil Procedure Article 593.1(C)(2) and (C)(3) is a legal term of art which refers to the nature of the
remedy being adjudicated in suggested phases of a class action trial. The term “common” is not necessarily
synonymous with “commonality” in the traditional class action context, nor within the “common character”
requirement of former Article 581. Indeed, there is no requirement that damages be “common”. Bartlett v.
Browning-Ferris, 759 So.2d 755, 756 {La. 1999); citing, McCastle v. Rollins, 456 S0.2d 612, 620 (La. 1984);
State ex rel. Guste v. GM, 370 S0.2d 477, 489 (La. 1978); see also, La. Code Civ. Pro. Art. 583.1(C)(4) (1984)
{repealed).

%ppase | Special Verdict Finding No. 10 (nicotine is a substantial factor in causing people to
continue smoking); Phase | Special Verdict Finding No. 17 (defendants intended addiction, which exposed
smokers to hazardous substances); Phase | Special Verdict Finding Nos. 29, 30, 34, 36, 38 (Defendanis’
conduct caused or contributed to the need for cessation); Phase | Special Jury Finding No. 52 (as a direct
result of using defendants’ cigarettes, “the class suffers a significantly increased risk of contracting” lung
cancer, bladder cancer, chronic obstructive pulmonary disease, and cardiovascular disease); Phase | Special
Verdict Finding No. 61 (smoking cessation aides exist that will help smokers), Phase | Special Verdict Finding
No. 62 (such aides have been prescribed by a quaiified physician); Phase | Special Verdict Finding No. 63
{smoking cessation aides are reasonably necessary according to scientific principles); Phase | Special Verdict
Finding No. 64 (clinical vaiue to cessation methods or aides). See also, Phase 1l Special Verdict Finding No. 1
(eligible class members should be able to participate in one or more components of a smoking cessation
program).

1GgBurns Testimony, pp.11427, 11721-11725; Emory Testimony, pp.16888; Lavie Testimony
Pp.16195-16196, 16199; Sartor Testimony, pp. 16359, 16402, 16404, 16425,
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a moderate to severe dependency and are in the most need of help in quitting.""™
Defendants’ Phase |l expert, Dr. Nassetta, similarly testified that cessation assistance
would be appropriate for any smoker seeking assistance to stop smoking.'"

The evidence presented, moreover, was that an integrated, comprehensive,
‘common” program was appropriate, desirable, and reasonably necessary in accordance
with contemporary medical and scientific principles,'™ and includes several components

which are unitary in nature, and unquestionably established for the benefit of the class as a

whole.'"

lil. OTHER ISSUES

A. Eligibility

The evidence presented during the Phase II Trial clearly establishes that the
eligibility of class members to receive benefits from or otherwise participate in the court-
supervised cessation program can and should be determined by qualified health care
providers who are involved with the program. First, it is important to recognize that a
person who does not need or want smoking cessation assistance is extremely unlikely to

114

attempt to participate in a smoking cessation program.” ™ In addition, the physicians who

testified in Phase Two indicated that objective indicia of eligibility can and should be made
in the same way that routine medical histories are taken.'*
Such a procedure is consistent with other medical monitoring cases. See, e.g.,
Petito v. A.H. Robins, 750 So.2d 103, 107 (Fla. App. 3 Dist. 1999), review denied, 780
S0.2d 912 (Fla. 2001); Day v. NLO, Inc., 851 F.Supp. 869, 885-887 (S.D. Ohio 1994).
Such a procedure is consistent with the administration of welfare benefits plan under
ERISA, 29 U.S.C. §§1001, et seq. Pegram v. Herdrich, 530 U.S. 211, 120 S.Ct. 2143, 147

L.Ed.2d 164 (2000) (recognizing the practice of Plan Administrators making “mixed”
116

determinations of eligibility and treatment through treating physicians).

1waanscript, p.14922,
111Transcr§pt, 0.26625,

11?‘”I'ranscrip%‘, pp.25061-25062, 25444, 25610, 25612, 25680, 25694-25695, 25772, 26272. See also,
Transcript, p.26460, 26679 (Nassetta).

118566, 6.g., Transcript, pp.25532-25542, 26272; Phase |I Special Verdict Findings, Section 111, No. 3,

Components 5-12, and Section 1V, Nos. 4 and 5.

1 MSee, e.g., Transcript, pp.28074-26076 (Defense Counsel: "Nobody is going to show up for smoking

cessation services unless they want to get them right?” ... Dr. Moody-Thomas: “They can need them, but they
won't necessarily avail themselves of them”).

11S"I“s'en}scs'ipt, pp.25032-25033 (Burns) (“no difficulty in having the people who do the interaction with
the patient ask the questions necessary to define when they smoked, whether they are a resident of LLouisiana,
and what brands they smoked”); pp.25616-25617 (Connolly) (you can tell when you fook in a patient’s mouth
whether he or she is a smoker), p.26587, 26592-26594, 26613-26615 (Nassetta) (the standard of care is to
record smoking history in a patient’s record, and # is sometimes even incorporated into the form); p.27084
{Kaplan) (if a smoker came into his office and said "l want fo quit smoking, I want a plan,” he would encourage
the patient to use these resources).

"8 See also, Borst v. Chevron, 36 F.3d 1308, 1323-1324 (5th Cir. 1994) (no right to jury trial in claim

for benefits by ERISA participant or beneficiary).
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And such a procedure is consistent with the allocation and disbursement of relief in
class actions generally. NEWBERG & CONTE, Newberg on Class Actions (3" ed. 1992) §§
4.26,10.12;"" La. Code Civ. Pro. Art. 593.1 (1984) (repealed); Triche v. E.l. duPont, 98-

1019 (La. App. 5 Cir. 3/30/99), 734 So.2d 1231, writ denied, 99-1198 (La. 6/4/99), 744
So.2d 632.118

As noted supra, the establishment and administration of a court-supervised medical
monitoring and/or cessation program is equitable or injunctive in nature, for which a jury is
not required. La. Code Civ. Pro. Art. 1732(3).

Moreover, the evidence presented during Phase |l establishes that the average cost
of cessation for an individual smoker is $3,779, which is less than the total amount sought,
or awarded, per participating classmember under the current program.' Therefore, the
amount in controversy for each class member is less than $50,000, making an

“individualized” jury trial on the issue of eligibility inappropriate under La. Code Civ. Pro. art.
1732(1)."%°

B. An Individualized Determination of “Addiction” is Not Required

Dr. Burns testified in Phase |l that cessation is recommended for all smokers,
whether “"dependent”, “addicted”, or “habituated”, and that anyane who stopped smoking
would benefit from cessation, whether “addicted” or not,'’

Neither Civil Code Article 4, Civil Code Article 2315, amended Civil Code Article
2315, the Louisiana Code of Civil Procedure, the Louisiana Constitution, the U.S.
Constitution, the Scott class definition, Bourgeois, or any other authority requires that, in

order to participate in a medical monitoring and/or cessation program, the plaintiff must first

117{30%%0Wing common proof of damages suffered by the class, “the total recovery will then be
allocated to individual members, a process that may be accomplished by various means, such as: use of proof
of claim procedure; use of average damages formula on a per capita basis; individual allocations without
proofs of claim when appropriate records or information is available; or use of a cy pres distribution. if
common proof of aggregate damages is permitted by the court, the defendant may be entitled to a jury triai for
such common proof. Once the defendant's total damages liability has been determined, then the allocation of
that aggregate sum among class members is an internal class action accounting question.” Newberg, §4.26.
“Individual claims may be processed by a special master or by a committee of counsel appointed by the court.
The drain on judicial resources is thus reduced, and the processing of claims may be simplified because the
lesser standard of proof may be applied without jeopardizing defendant’s due process tights, the defendant
having been given the full opportunity to challenge damages on a class basis at trial” Newberq, §10.12,
{emphasis supplied).

118"1’%%5 trial court is given broad discretion in maiters which aifect the general order of proceedings in

class actions” and approving a proof of claims process by a neutral agency with representatives from each
party present to oversee the process. Triche, 734 S0.2d at 1231, see alsc, Bourgeois, 716 So0.2d at 362 n.16
(trial courts are free to develon procedures for the establishment and administration of a medical monitoring
program, as appropriate).

119Traamscript, pp.25572-25573. (See also, Ex. 7373; Transcript, pp.25198-25201.)

120y should aiso be noted that the statutory right to a jury trial in Louisiana derives not from the U.S.
Constitution, (see Parker v. Rowan, 599 $0.2d 296, 301 {l.a. 1992), cert. denied, 508 U.S. 871 (1992)), nor
the Louisiana Constitution, but from the Louisiana Code of Civil Procedure, which provides that: “The articies
of the Cede of Civil Procedure are to be construed liberally, with due regard for the fact that they implement
the substantive laws and are not an end in themselves.” La. Code Civ. Pro. Art. 5051, See also, Bourgeois,
716 So.2d at 362 n.16 (frial courts are free to develop procedures for the establishment and administration of
a medical monitoring program, as appropriate).

121Tmnsc{ipt, pp.26G33, 25237, See also, e.g., Nassetia Testimony, Transcript, p.26625.
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prove that he or she is "addicted” to something.

As a practical matter, moreover, no class member or other person who is not
dependent on cigarettes is likely to consider availing himself or herself of a smoking
cessation program. Therefore, as a matter of "due process” for res judicata purposes, the
only people who will seek to participate in the program will, of necessity: (a) desire to
participate, and ({b) be “addicted” to, “dependent” upon, or otherwise suffering from

difficulty in quitting the “habit” of smoking.'*

C. Causation or “Reliance” Has Been Determined on a Classwide Basis

The certified claim tried to the jury in Phases | and Il was one for a single, common,
unitary, equitable, court-supervised fund for the class as a whole. Therefore, the only
question of “reliance,” (if any), was a question as to the reliance of a class as a whole. If
and when individual class members assert individualized claims for traditional money
damages, then there may be a requirement for those class members to establish
individualized reliance at that time. But, individual reliance is not an issue in these
proceedings.

The jury found class-wide “reliance”. Specifically, the jury determined that there was
“detrimental reliance” on the distorted knowledge concerning smoking and health by an
intended and foreseeable class of Louisiana citizens, there was “detrimental reliance” on

the distorted knowledge concerning the properties of nicotine and that such reliance was

“reasonable”.'®

This trial Court distinguishes the present case from Banks.'™ The Banks case
involved a one-time purchase of an insurance policy in “reliance” upon the representations
of insurance agents or misteading illustrations. The fraud in Banks was not a fraud of
omission, but fraud by affirmative misrepresentation. The representations made in
Banks were non-uniform, and varied among the 1,000-plus agents. And the fraud in
Banks was accomplished through direct, rather than indirect, channels of
communication.'® In this case, the Phase | trial record revealed an enormous effort lasting
five decades involving primarily fraud of suppression, conceaiment and omission. The
Phase | trial evidence revealed that the fraudulent scheme was targeted at a large portion

of the American public and such fraud was designed to distort the entire body of public

szee, e.g., Transcript, pp.26074-26076 {Defense Counsel: “Nobody is going to show up for smeking
cessation services uniess they want to get them right?” ... Dr. Moody-Thomas: “They can need them, but they
won't necessarily avail themseives of them™).

2phase Special Verdict Findings Nos. 25-30. Seg also, Phase | Special Verdict Findings Nos. 32,
34, 65.

2*Banks v. New York Life, No. 98-0551 (La. 7/2/99), 737 So0.2d 1275. The Court notes that the
application of Banks to the present case has been at least implicitly if not expressly rejected by the Courts of
Appeal and Supreme Court on at least three prior occasicns. Judgment, Dec. 22, 2000, writs denied, No.
2001-0227 (La. App. 4th Cir. 4/3/01), writs denied, No. 2001-1107 {L.a. 5/11/01), 792 S0.2¢ 740; Scott v,
American Tobacco, 2002-2449 (La. 11/15/02), 830 So.2d 294, and, Trial Order No. 10, writ denied, 2003-1872
(La. App. 4 Cir. 12/5/03), writ denied, No. 2004-0008 (La. 2/13/04), 867 So.2d 691.

25566 generally: Banks, 737 S0.2d at 1281-1282.
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knowledge rather than to individually mislead millions of individual class members. And,
indirect channels of communication were used by these defendants. The Phase | trial
evidence revealed a five decade long public relations effort to create the impression in the
public that there was a legitimate controversy about the health effects of smoking, even
though the defendants knew that such an impression was false. The frial record reveals
that the defendants sought to create doubt about the connection between smoking and
disease so that smokers would have something to justify beginning or continuing to smoke.
In effect these defendants manipulated the thinking of their targets. Other courts who have
reviewed this same evidence have also found and held that where a defendants’ lengthy
course of prohibitive conduct affects a large number of consumers, like the class of
Louisiana smokers, and the defendants use indirect communications designed to distort
the entire body of public knowledge, the showing of reliance that must be made to prove a
causal connection between smoking and the class’ reliance on communications from the
defendants need not include direct evidence of reliance by individual consumers of the
defendants’ cigarettes. Rather, the causal connection may be established by other direct or
circumstantial evidence that a court determines is relevant and probative as to the
relationship between the class claim and the prohibited conduct. See, e.g., NEWBERG &
CONTE, Newberg On Class Actions, (3" Ed 1992) § 4.26.

Judge Weinstein of the United States District Court for the Eastern District of New
York in Falise v. American Tobacco Company, 94 F.Supp.2d 316, 335 (E.D. NY 2000),
said it best when he wrote:

Where... the fraudulent scheme is targeted broadly at a large
proportion of the American public the requisite showing of reliance is less
demanding. Such sophisticated, broad-based fraudulent schemes by their
very nature are likely to be designed to distort the entire body of public
knowledge rather than to individually mislead millions of people. From the
perspective of the fraudulent actors, clear efficiencies are gained by co-
opting the media and other outlets of information as unwitting tools for the
pervasive scheme. If plaintiffs allegations are borne out, it was crucial to the
success of Tobacco's scheme — particularly the public’s willingness to accept
the misrepresentations - that “big lies” about... nicotine’s addictiveness, and
the inability to produce a safe cigarette appear to come not from the Tobacco
entities themselves, but rather to appear as facts ~ or atleast open questions
~ permeating the entire body of public knowledge. To require reliance on
specific misrepresentations where indirect channels of communication were
integral to the success of the scheme would produce the perverse result of
having the most massive and sinister fraudulent schemes be the ones that
must escape... liability.

The trial Court agrees with Judge Weinstein and the courts of other jurisdictions who have

addressed this issue.?® Individual reliance is not an issue. The Phase | jury determined all issues

'%°See, e.g., Group Heaith Plan, Inc. v. Philip Morris, 621 N.W.2d 2, 14 (Minn. 2001)(*In cases such as this,
where the plaintiffs’' damages are alleged to be caused by a lengthy course of prohibited conduct that affected a large
number of consumers, the showing of reliance that must be made 1o prove a causal nexus need not include direct
evidence of reliance by individual consumers of defendanis' products. Rather, the causal nexus and its reliance
component may be established by other direct or circumstantial evidence that the district court determines is relevant
and probative as to the relationship between the claimed damages and the alleged prohibited conduct”); Willlams v.
Philip Morris, 48 P.3d 824, 830-831 (Oregon App. 2002), review denied, 61 P.3d 938 (Ore, 2002), vacated, on other
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of causation and reliance on a class-wide basis.

D. The Court-Supervised Cessation Program Fits Within Bourgeois

Defendants contend that cessation is “treatment” for the “injury” of "addiction” and therefore
a court-supervised cessation program does not fit within Bourgeois, However, the Courts have
already concluded that a medical monitoring and/or cessation program fits within Bourgeois as a
certified claim, as the law of this case. See Scott, supra, 725 So.2d at 17 (“The program for
medical monitoring should include not only a plan for monitoring the effects of nicotine in causing
serious diseases but should also be designed to assist addicted smokers in cessation of smoking
because it is fundamentally necessary where the product contains a substance, nicotine, which
causes dependency”), writ denied, 731 S0.2d 189 (La. 1999); see also, Scott, 2002-2449 at p.5,
830 So.2d at 297.

Moreover, the testimony admitted in Phase |l establishes that cessation is primarily
intended to remove exposure to harmiul toxins and to prevent the development of more serious

conditions, such as lung cancer, bladder cancer, COPD, and heart disease.'?’

E. LPLA

The exclusivity provision of the LPLA is limited to situations where the defendants
are acting as "manufacturers” for damage caused “by their products’. La. Rev. Stat.
9:2800.52. The defendants, in this case, entered (decades before passage of the LPLA)
into a ongoing conspiracy to suppress research, to conceal information, and to otherwise
confuse the issue of smoking and health, both individually and through non-manufacturing
organizations like the Tobacco Institute (a defendant in this case) and the Council for
Tobacco Research (CTR)." The cause of action is not directed at Defendants in their
capacity as “manufacturers”; their conduct, rather, is part of a much broader effort to
deceive the public, the government, and the scientific community - separate and apart
from the sale of cigarettes.'**

Similarly, the manufacturer Defendants are also solidarily liable for the obligations of

the Defendant Tobacco Institute, (as well as the Tobacco Industry Research Committee

grounds, No. 02-1553 (Oct. 6, 2003) (“in contrast to most fraud cases, plaintiff does not rely on one or a few fraudulent
staternents made to one or a few identifiable individuals. Rather, her theary is that defendant, in concert with other
tobacco companies, engaged in a decade-tong public-relations effort to create the impression in the public that there
was a legitimate controversy about the health effects of smoking, even though the defendant knew that such an
impression was false. According to ptaintiff's evidence, defendani sought to create enough doubt about the connection
between smoking and disease that potential and actual smokers would have something to which they could point to
justify beginning or continuing to smoke™).

2T ranscript, pp.24992, 25226-25227.

128 Special Jury Verdict Finding No. 18. See also: Special Verdict Findings Nos. 7, 8, 11, 13, 14, 18,
21,31, 32, 33, 34, 35, 37; and, Report and Recommendation of the Special Master finding a prima facie case
that Defendants had engaged in a crime or fraud, (cited in the November 2003 Per Curiam at p.10 and
gttached as Exhibit "C").

129 See, for example: Cipollone v. Liggett Group, 505 U.S. 504, 528-529, 112 S.Ct. 2608, 2623-2624,

120 L.Ed.2d 407 (1892) (distinguishing between a failure-to-warn claim which sounds in product liability law,
and a fraud claim, which arises from “a more general obligation — the duty not to deceive”).
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and the Council for Tobacco Research),™

which is (are) liable for fraud and conspiracy -
not as a “manufacturer” liable for damage caused by its (their) “products” within the
meaning of the LPLA,

Moreover, while a manufacturer's basic duties under traditional product liability law
may have been limited with the passage of the LPLA, the Defendants in this case
voluntarily assumed, and continued to assume, additional duties to discover and
communicate accurate information to the public, and to refrain from marketing their
products to children. Certainly, the legislature could not have intended to immunize a
manufacturer from the intentional breach of a duty it had voluntarily assumed.""

Finally, the LPLA alters substantive rights, and cannot be applied retroactively. ™

The Court therefore concludes that the relief to the Plaintiff Class arising from
Defendants’ intentional conduct — which began before the passage of the LPLA and was
continuing until after suit was filed — is not circumscribed or limited by the exclusivity
provisions of the LPLA.

F. Representation of the Class

In its decision dated November 15, 2002, the Louisiana Supreme Court instructed
that: “Phase | of the trial should be conducted as to determine defendants’ liability for
establishing a court-supervised medical monitoring and/or cessation program. Such a trial
will include the common issues of fault and causation, which can be tried on a class-
wide basis, including the Bourgeois factors. During Phase |, defendants will have the
opportunity to present any applicable class-wide affirmative defenses.” Scott, supra, 830
So0.2d at 297 (emphasis supplied).'®

The Courts had already determined that Ms. Scott and Ms. Jackson are adequate
class representatives,”* and the jury determined, in Phase |, that “the plaintiffs” have
established the right to a court-supervised cessation program.’*®

Defendants have raised, in a post-trial Motion for Decertification, that the Plaintiff

Class failed to establish that either Ms. Scott or Ms Jackson, individually, need or desire

""phase I Special Verdict Finding No. 18.

31 See generally: Harris v. Pizza Hut of Louisiana, Inc., 455 So.2d 1364, 1369 (La.1984); Rick v, State
DOTD, 93-1776 (La. 1/14/94), 630 So.2d 1271. See also: Magnus v, Fortune Brands, 41 F.Supp.2d 217, 222-
223 (E.D.N.Y. 1989); Laborers Local 17 v. Philip Morris, 7 F.Supp.2d 277, 292-293 {S.0.N.Y.1998); citing,
Cipollone, 505 U.8. at 525, 112 S.Ct. at 2622 (“the ‘requirements’ imposed by an express warranty claim are
not ‘imposed under State law,’ but rather impesed by the warrantor”). See also: Cipollone, 505 U.S. at 530,
112 S.Ct. at 2624-2625 (claims arising from a conspiracy among the defendants fo conceat or misrepresent
materiai facts concerning the health risks of smoking are not preempted).

32 Giiboy v. American Tobacco, 582 So.2d 1263, 1264 (La. 1991).

"The Louisiana Supreme Court, at least implicitly, also approved of the Phase 1l Trial Plan, in
denying Writ Application No. 2004-0008 (La. 2/13/04), 867 So0.2d 691.

%45 cott v. American Tobacco Co., No. 98-0452 (La. App. 4th Gir. 11/4/98), 725 S0.2d 10, writ denied,
No. 98-3016 (La. 2/26/99), 731 So.2d 189. See also, Judgment, Dec. 22, 2000, writs denied, No. 2001-0227
{La. App. 4th Cir. 4/3/01), wrifs denfed, No, 2001-1107 (La. 5/11/01), 792 So0.2d 740, and, Scott v. American
Tobacce, 2002-2449 {La. 11/15/02), 830 So0.2d 204.

"**phase | Special Verdict Finding Nos. 61-64. See also, Trial Order No. 10, p.1,
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