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QUESTIONS PRESENTED
The Harmonized Tariff Schedule of the United
States (HTSUS) is a federal statute that classifies
thousands of kinds of imported merchandise and
imposes ad valorem customs duties based upon
those governmental classifications. Dozens of
HTSUS provisions for footwear and apparel
impose rates of ad valorem duty which differ
based solely on the gender or age of the persons
who will use the merchandise. Petitioner challenged the constitutionality of HTSUS provisions
which impose a 14% ad valorem rate on "men’s"
seamed leather gloves, but only a 12.6% ad valorem rate on seamed leather gloves for "other persons," i.e., females and male children. The
questions presented are:
1. Whether the HTSUS provisions discriminate
facially on the basis of gender or age.
2. Whether, if the HTSUS does not facially discriminate, a "different rule" of pleading applies to
equal protection claims in the areas of tariff and
tax law such that governmental intent to discriminate can never be inferred from disparate
impact on similarly situated parties.
3. Whether a corporate taxpayer has first-party
standing to assert an equal protection violation
based on the gender or age of those who use its
imported merchandise.

ii
CORPORATE DISCLOSURE STATEMENT
Pursuant to Rule 29.6 of the Supreme Court
Rules, counsel for Petitioner certify that TotesIsotoner Corporation has no parent corporation
and there are no publicly held companies owning
10% or more of the Petitioner’s stock.
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PETITION FOR A WRIT OF CERTIORARI
Petitioner Totes-Isotoner Corporation, which
paid 14% ad valorem customs duties on seamed
leather gloves it imported for men, respectfully
petitions for a writ of certiorari to review the
judgment of the United States Court of Appeals
for the Federal Circuit in this case.
OPINIONS BELOW
The opinion of the court of appeals (Pet. App.
2a-29a) is reported at 594 F.3d 1346 (Fed. Cir.
2010). The initial opinion of the United States
Court of International Trade (CIT) dismissing this
case without prejudice (Pet. App. 49a-71a) is
reported at 569 F. Supp. 2d 1315 (Ct. Int’l Trade
2008), and the CIT’s order denying reconsideration (Pet. App. 30a-48a) is reported at 580 F.
Supp. 2d 1371 (Ct. Int’l Trade 2008).
JURISDICTION
The judgment of the court of appeals was
entered on February 5, 2010. This Court has jurisdiction pursuant to 28 U.S.C. § 1254(1).
CONSTITUTIONAL AND STATUTORY
PROVISIONS INVOLVED
U.S. Const. amend. XIV, § 1 provides in relevant
part:
No state shall *** deny to any person
within its jurisdiction the equal protection
of the laws.
U.S. Const. amend. V provides in relevant part:
No person shall * * * be deprived of life,
liberty, or property, without due process
of law.
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The Harmonized Tariff Schedule of the United
States (HTSUS) provides in relevant part:
HARMONIZED TARIFF SCHEDULE OF
THE UNITED STATES CHAPTER 42
4203 Articles of apparel and clothing accessories, of leather or of composition leather:
Gloves, mittens and mitts:
Other:
4203.29 Other:
Other:
Other [than seamed]:
4203.29.3O

Other:
Men’s... 14%
For other persons:

4203.29.40

Not lined: ... 12.6%

42O3.29.5O

Lined: ......12.6%

(emphasis added).
That the HTSUS is a statute is established by 19
U.S.C. § 3004(c), which provides in relevant part:
(c) Status of Harmonized Tariff Schedule
(1) The following shall be considered
to be statutory provisions of law for
all purposes:
(A) The provisions of the Harmonized Tariff Schedule as enacted
by this chapter.
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(B) Each statutory amendment to
the Harmonized Tariff Schedule.
(C) Each modification or change
made to the Harmonized Tariff
Schedule by the President under
authority of law * * *
STATEMENT
This equal protection case of first impression
asks whether a corporate importer can state a
claim for gender and age discrimination based on
how the government imposes customs duties on
the corporation’s property. It is the first of more
than 100 similar cases filed in the United States
Court of International Trade (CIT) challenging the
constitutionality of provisions in the Harmonized
Tariff Schedule of the United States (HTSUS)
which discriminate in taxation based on gender
and age. More than $1 billion in claims for recovery of excess duty assessments are potentially at
issue in these cases.1
Totes-Isotoner Corporation (Totes), an importer
of men’s seamed leather gloves, filed a complaint
in the CIT under 28 U.S.C. § 1581(i), contending
that certain provisions of the HTSUS unconstitutionally deny it the equal protection of the laws
by imposing, without justification, a 14% ad valorem rate of duty on the "men’s" seamed leather
gloves which Totes imports, but only a 12.6% ad
valorem rate of duty on seamed leather gloves of
the same class which are imported "for other per1 See, e.g., Michael Barbaro, In Men’s and Women’s
Apparel, All Tariffs Aren’t Created Equal, N. Y. Times, Apr.
28, 2007, at A1.
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sons" (i.e., females and male children). As
importer of record of men’s gloves, Totes is personally liable for the payment of the customs
duties assessed at the 14% rate. 19 C.F.R. § 141.1.
Totes’ complaint seeks a judicial declaration that
the challenged HTSUS provisions are unconstitutional, and requests a refund of excess duties
assessed. Totes’ complaint arises under the Due
Process Clause of the Constitution’s Fifth Amendment, which incorporates constitutional equal protection guarantees.2
The fundamental guarantee of equal protection is
"that all persons similarly situated should be
treated alike." City of Cleburne v. Cleburne Living
Ctr., 473 U.S. 432, 439 (1985). Thus, "The Equal
Protection Clause applies only to taxation which in
fact bears unequally on persons or property of the
same class." Allegheny Pittsburgh Coal Co. v.
County Comm’n of Webster County, 488 U.S. 336,
341 (1989) (emphasis added; quotation and citation
omitted). It is similarly "well established that a corporation is a ’person’ within the meaning of the
Fourteenth Amendment." Metro. Life Ins. Co. v.
Ward, 470 U.S. 869, 881 n.9 (1985) (citation omitted). As this Court has made abundantly clear,
We expect * * * legislative or regulatory
classifications [concerning property
2 While "the Fifth Amendment contains no Equal Protection Clause, it does forbid discrimination that is so unjustifiable as to be violative of due process. This Court’s
approach to Fifth Amendment equal protection claims has
always been precisely the same as to equal protection claims
under the Fourteenth Amendment." Weinberger v. Wiesenfeld, 420 UoS. 636, 638 n.2 (1975) (quotation and citations
omitted).

5
assessment and taxation schemes] to
apply "without respect to persons," to borrow a phrase from the judicial oath. See
28 U.S.C. § 453. As we explained long ago,
the Fourteenth Amendment "requires that
all persons subjected to * * * legislation
shall be treated alike, under like circumstances and conditions, both in the privileges conferred and in the liabilities
imposed." Hayes v. Missouri, 120 U.S. 68,
71-72, 7 S. Ct. 350, 30 L. Ed. 578 (1887).
Engquist v. Or. Dep’t of Agric., 553 U.S. 591,
__, 128 S.Ct. 2146, 2153 (2008). The government
"may, if it chooses, * * * vary the rates of excise
upon various products * * *. But clear and hostile
discriminations against particular persons and
classes, especially such as are of an unusual character, unknown to the practice of our governments, might be obnoxious to the constitutional
prohibition." Bell’s G.R. Co. v. Pennsylvania, 134
U.S. 232,237 (1890).
Totes alleges it is similarly situated to all persons who import merchandise classified by the
HTSUS statute as seamed leather gloves, yet the
statute treats Totes and its property less favorably because it imports seamed leather gloves for
men.3

3 The HTSUS is by its nature a law which establishes
classes of merchandise for purposes of customs taxation. Yet
the HTSUS does not make gender, distinctions for all goods
within the taxable classes it defines. Where, as here, it does
make such a distinction, the distinction is subject to judicial
scrutiny under equal protection doctrines.
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Accordingly, Totes contends that the HTSUS
facially discriminates against it and its property
on the basis of gender and age in violation of equal
protection guarantees. Moreover, as a taxpayer,
Totes has first-party standing to seek damages in
the form of tariff refunds to redress the economic
harm it has suffered.
A. Statutory Background
The HTSUS was enacted by Subtitle B of Title I
of the Omnibus Trade and Competitiveness Act of
1988, Pub. L. 100-148 (Aug. 23, 1988), and became
effective on January 1, 1989.
The governmental classifications and rates of
duty on seamed leather gloves which Totes challenges are but one of dozens of similar provisions
in the HTSUS which impose different rates of
duty on goods of the same class, based solely on
the gender or age of the intended user.4
B. Proceedings Below
1. The CIT granted the government’s motion to
dismiss Totes’ complaint on the ground that Totes
4 For example, HTSUS subheading 6211.11.10 imposes
a 27.8% rate of duty on "Swimwear: Men’s or boys’: Of manmade fibers," whereas HTSUS subheading 6211.12.10
imposes merely an 11.8% rate of duty on "Swimwear:
Women’s or girls’: Of man-made fibers." HTSUS subheading
6403.91.60 imposes an 8.5% rate of duty on a detailed
governmental classification covering "Tennis shoes,
basketball shoes, training shoes and the like" for "men,
youths and boys," but HTSUS subheading 6403.91.90
imposes a higher 10% rate of duty on the same class of
merchandise imported for "other persons" (defined in the
pertinent HTSUS sub-classifications as "women," "misses,"
and "children").
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did not plead a sufficient equal protection claim
under CIT Rule 8(a)(2) and the test outlined in
Bell Atl. Corp. v. Twombly, 550 U.S. 544, 555
(2007) (holding that the "Federal Rule of Civil
Procedure 8(a)(2) requires only ’a short and plain
statement of the claim showing that the pleader is
entitled to relief,’ in order to give the defendant
fair notice of what the * * * claim is and the
grounds upon which it rests." (quotation and citation omitted)).5 In holding Totes’ complaint insufficient, the CIT ruled that the challenged HTSUS
provisions do not discriminate facially on the basis
of gender or age, and that Totes was therefore
required to plead "that the challenged tariff classifications distribute the burdens of the tax rate
imposed in a way that disadvantages one sex as a
whole, or has a disproportionate impact based on
sex." Pet. App. 69a-70a. The CIT’s holding was not
based on the language of the statute, which uses
an express gender term ("men’s") to impose the
higher rate of duty, but rather on the fact that the
statutory test for classifying gloves as "men’s" or
"for other persons" is based on the gloves’ "principal use," rather than their "actual use.’’~ Pet.
App. 67a.
5 CIT Rule 8(a) is identical to FRCP 8(a).
The tariff provisions assailed by Totes are "principal
use" provisions, i.e., as a matter of law, goods classified as
"men’s gloves" are principally used by men. This follows from
Additional U.S. Note of Interpretation l(a) of the HTSUS,
which has statutory force and provides in pertinent part as
follows:
1. In the absence of special language or context which
otherwise requires(a) a tariff classification controlled by use (other
than actual use) is to be determined in accordance

8
Instead of following this Court’s established doctrine that statutes are either facially discriminatory or facially neutral, the CIT introduced a
third, Cartesian category into equal protection
jurisprudence, holding that the HTSUS provisions
at issue "are, at worst, ’in between’ classifications
that impose a facially discriminatory tax and classifications that are not facially discriminatory
* * * " Pet App. 69a (emphasis added).
The CIT conceded, "To be clear, were this a
facially discriminatory tax, Plaintiff’s pleadings
could be sufficient * * * " Id. The CIT also
acknowledged that the challenged tariff provisions
contain express gender classifications: "Totes’
Complaint does allege the express use of gender in
the tariff classification scheme," and "[W]e do not
ignore the fact that the tariff schedule makes an
express reference to gender." Id. (emphasis added).
Nevertheless, the CIT found that Totes’ pleading
was insufficient under the test set forth in Bell
Atlantic.
As discussed infra, the Federal Circuit upheld
the dismissal, but on a different basis than relied
upon by the CIT.
2. Whether a challenged statute facially discriminates on the basis of gender or age has long
been a pivotal issue in equal protection jurisprudence. It is settled law that plaintiffs raising an
equal protection claim "must allege that a government actor intentionally discriminated against
them on the basis of race, national origin or genwith the use in the United States at, or immediately
prior to, the date of importation, of goods of that class
or kind to which the imported goods belong, and the
controlling use is the principal use * * *

9
der." Hayden v. Nassau, 180 F.3d 42, 48 (2d Cir.
1999). In a different case, the Federal Circuit
summarized this Court’s decisions by noting that
a plaintiff may carry its burden of showing intentional discrimination in any of three ways:
Intentional discrimination, however, can
be demonstrated in any one of three different ways. The first involves a facially
neutral statute that violates equal protection "if it was motivated by discriminatory animus and its application results
in discriminatory effect." [Hayden, 180
F.3d at 48] (citing Arlington Heights v.
Metro. Hous. Dev’t. Corp., 429 U.S. 252,
264-65, 50 L. Ed. 2d 450, 97 S. Ct. 555
(1977)). The second involves a facially
neutral law that violates equal protection
"if it is applied in a discriminatory fashion." Id. (citing Yick Wo v. Hopkins, 118
U.S. 356, 373-74, 30 L. Ed. 220, 6 S. Ct.
1064 (1886)). Finally, "a law or policy is
discriminatory on its face if it expressly
classifies persons on the basis of race or
gender." Id. (citing Adarand [Constructors
v. Pena, 515 U.S. 200, 213 (1995)]).
Berkley v. United States, 287 F.3d 1076, 1084
(Fed. Cir. 2002) (emphasis added). Tellingly, the
Federal Circuit’s majority decision completely
ignored its decision in Berkley.7
7 Where a challenged provision facially discriminates
on the basis of gender, the burden shifts to the government,
which must show an "exceedingly persuasive" justification
for the discriminatory measure. As explained in United
States v. Virginia, 518 U.S. 515 (1996) (VMI),
To summarize the Court’s current directions for cases
of official classification based on gender: Focusing on
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Thus, if the challenged tariff provisions facially
discriminate according to gender or age, it follows,
under the tests traditionally employed by this
Court, that Totes’ complaint was sufficient and
should not have been dismissed. Rather, the burden should have shifted to the government to
show the exceedingly persuasive justification for
the discrimination, including the important governmental objectives served, and the substantial
relationship of the discrimination to the achievement of those objectives.
3. The Federal Circuit upheld the CIT’s dismissal, while rejecting the CIT’s reasoning. The
two-judge majority held that the CIT had "entirely
misse[d] the point" in stating that Totes was
required to plead that the challenged tariff provisions "distribute the burdens of the tax rate
imposed in a way that disadvantages one sex as a
whole, or has a disproportionate impact based on
sex." Pet App. 17a. Rejecting this "theory of purchaser equality" as "untenable," the Federal Circuit held, "The claimed discrimination is based on
the sex of the glove users, not the sex of the glove
purchasers." Id.
the differential treatment or denial of opportunity for
which relief is sought, the reviewing Court must
determine whether the proffered justification is
exceedingly persuasive. * * * The burden of justification is demanding and it rests entirely on the [government]. ¯ * * The [government] must show at least
that the challenged classification serves important
governmental objectives and that the discriminatory
means employed are substantially related to the
achievement of those objectives.* * * The justification
must be genuine, not hypothesized or invented post
hoc in response to litigation.
VMI at 532-33 (quotations and citations omitted).
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Because the HTSUS requires that provisions
classifying imported goods by "use" be governed by
the principal use of the class of merchandise in
question, a statutory determination that gloves
are classifiable as "men’s" under HTSUS subheading 4202.29.30 necessarily establishes that
the higher duty rate is imposed by virtue of the
gender of the users thereof,s
Furthermore, the Federal Circuit presumed
(albeit without explicitly holding) that Totes’ complaint had satisfied the requirement of pleading a
disparate impact on glove users of different sexes.
The Federal Circuit noted that, in certain types of
cases (e.g., jury selection, employment, fair housing), the mere allegation of a disparate impact
was sufficient to make out a prima facie case of an
equal protection violation. Pet App. 19a-20a. However, the Federal Circuit majority held that "a different approach is required in the tariff context."
Pet. App. 20a (emphasis added). Under that
approach, the court below opined, Totes was
required to sustain a heightened burden of pleading: "[A]lthough disparate impact can be relevant
to the determination of a purpose to discriminate,
we think that in the area of taxation and tariffs,
something more than disparate impact is required
to establish a purpose to discriminate for the purposes of pleading an equal protection violation."
Pet App. 20a (emphasis added). Thus, even assums The statutory classification of Totes’ gloves under
HTSUS subheading 4203.29.30 is not in dispute° Moreover,
the government’s determinations concerning the classification of imported merchandise are by law presumed to be correct. 28 U.S.C. § 2639(a)(1); United States v. Mead Corp., 533
U.S. 218 (2001).
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ing arguendo that the challenged statutes were
facially neutral, and that disparate impact was
shown, the Federal Circuit imposed in tax and tariff cases heightened burdens of pleading and of
proof, beyond those imposed in other equal protection cases. See, e.g., Yick Wo v. Hopkins, 118
U.S. 356, 373-74 (1886). Under the Federal Circuit’s renegade holding, equal protection plaintiffs
challenging tariff and tax laws must in all cases
plead (and thereafter prove) discriminatory animus, regardless of disparate impact, which is a
bold new per se exception to equal protection
jurisprudence.
The two judges comprising the Federal Circuit
majority offered two reasons in support of this different approach to equal protection challenges in
the tariff and tax areas. First, they noted the classifications in the HTSUS serve not only to raise
revenue, but also to "promote particular trade
policies negotiated with foreign countries." Pet
App. 20a. Specifically, the Federal Circuit majority said the HTSUS was based on the international Harmonized System Description and Coding
System (HS), which is developed internationally
by the World Customs Organization (WCO) and
provides a uniform system of product classifications. Id.9 The Federal Circuit majority also noted:

9 However, the Federal Circuit failed to note that while
the HS, as developed under WCO auspices, is a uniform system of classification, the HS does not include or prescribe
duty rates, leaving the establishment of duty rates (and
additional provisions further differentiating product classes)
exclusively and independently to the individual member
countries.
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The rates of duty applicable to different
product classifications are the result
of multilateral international trade negotiations and reflect reciprocal trade
concessions and particularized trade preferences. The reasons behind different
duty rates vary widely based on country of
origin, the type of product, the circumstances under which the product is
imported, and the state of the domestic
manufacturing industry. Under such circumstances it is quite possible, even
likely, that the different tariff rates for
men’s and other gloves reflect the fact
that such gloves are in fact different products, manufactured by different entities in
different countries with differing impacts
on domestic industry.
Pet App. 21a.1°,11

lo The Federal Circuit’s observation regarding duty
rates is not accurate. Although the United States, in tariff
negotiations under World Trade Organization (WTO) auspices, binds its tariff rates at given levels--setting maximum
bound rates of duty which cannot be exceeded without offering compensation to affected trading partners--the setting
of the rate of duty to be assessed on goods imported into the
United States remains solely a congressional prerogative.
"The Congress shall have power to lay and collect taxes,
duties, imposts, and excises * * * ." U.S. Const. art. I, § 8.
11 The Federal Circuit did not explain, and Totes is at a
loss to understand, how the fact that seamed leather gloves
are made by different entities in different countries, with differing impacts on domestic industries, could make them different products for purposes of identical HTSUS language.
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Second, the Federal Circuit majority’s different
approach to equal protection claims in the tariff
and tax areas was grounded in the latitude traditionally accorded governments in drafting taxation schemes:
Second, even if we were to regard the
HTSUS schedule as simply designed to
raise revenue, we again cannot assume
that this differential treatment of different goods is invidious. It is well established that the federal government and
the states have broad leeway in establishing classifications for purposes of taxation. The Supreme Court has long held
that inherent in the power to tax is the
power to discriminate in taxation. Legislatures have especially broad latitude in
creating classifications and distinctions in
tax statutes. * * * The same is necessarily
true with respect to the closely-related
area of customs duties.
Pet. App. 22a (quotations and citations omitted).
Thus, the lower court imposed an unprecedented
equal protection burden requiring plaintiffs challenging tariff or tax laws to plead and prove actual
government malice despite the level of manifest
and admitted disparate impact. The Court should
grant review to rectify the announcement of this
incorrect per se exception to the equal protection
doctrines established by the Court’s precedents.
The need to plead such facts in the complaint is
extraordinary, in light of the fact that by the Federal Circuit’s own logic, the imposition of the
higher duty results, as a matter of law, from a
statutory determination of whom the principal

15
users of the gloves will be, and that those users
(men) suffer disparate impact. Pet App. 18a.
Curiously, the Federal Circuit never addressed
whether the challenged tariff provisions were
facially discriminatory (which had been the principal thrust of Totes’ appeal), nor did it even comment on the CIT’s characterization of the
challenged provisions as hybrid "in between" provisions. Instead, the Federal Circuit merely
assumed the tariff provision for "men’s" gloves to
be facially neutral, stating that "because the challenged provisions of the HTSUS are not facially
discriminatory, Totes is required to allege facts
sufficient to establish a governmental purpose to
discriminate between male and female users." Pet
App. 24a.12 The Court should grant review to
determine the important question of whether a
revenue statute discriminates on its face by linking different rates of exaction solely to express criteria of gender and age.
Circuit Judge Prost, concurring only in the
result, rejected what she termed
the majority’s treatment of trade law as
an exception to this country’s equal protection jurisprudence and implication that
a heightened legal standard applies only
in the context of tariff schedules. I find
the majority’s position on this issue par12 This conclusory passage was the only one in the Federal Circuit opinion that mentioned the issue of whether the
challenged provisions were facially.discriminatory. The Federal Circuit majority did not indicate whether, if the provisions in question are in fact facially discriminatory, Totes’
complaint would be sufficient.
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ticularly difficult because it was never
advocated by the Government, and is not
responsive to Totes-Isotoner Corporation’s
** * arguments on appeal.
Pet. App. 25a.
As a consequence of the confused and contradictory statements by the lower courts, Totes and
many similarly-situated plaintiffs bringing equal
protection challenges to discriminatory provisions
of the HTSUS are at a loss to know (1) whether
the challenged tariff provisions facially discriminate on the basis of gender or age, (2) whether the
different burdens announced by this Court in challenging facial and non-facial discriminations continue to apply in the areas of taxation and tariffs,
and (3) whether a heightened standard of pleading
applies in such challenges. The Court should
grant review to settle this enormous confusion.
4. As importer of the merchandise, Totes is personally liable for the payment of duties, and in
fact paid duties at the higher rate for "men’s"
gloves classified under HTSUS subheading
4203.29.30. The CIT found that, as a taxpayer,
Totes had both prudential and constitutional
standing to maintain this action in order to challenge the constitutionality of the tariff provisions
in question, and to seek refunds of the duties it
paid. Pet. App. 53a-68a.
However, the Federal Circuit majority suggested that Totes did not have first-party standing
to seek refunds of the taxes it paid, but instead
only jus tertii standing "derivative" of men’s equal
protection rights. Pet. App. 10a, n.2. The Federal
Circuit did so despite explicitly recognizing that
Totes disclaimed jus tertii standing throughout
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this litigation, and despite acknowledging that the
men who wear the gloves have "no remedy" at law
because they are not the importers of record and
do not pay the exactions. Id. The Court should
grant review to declare who, if anyone, has firstparty standing to challenge the discriminatory
duty rates in question.
REASONS FOR GRANTING THE PETITION
THE COURT SHOULD GRANT REVIEW
TO DECIDE WHETHER THE HTSUS
FACIALLY DISCRIMINATES ON THE
BASIS OF GENDER OR AGE.
A.

The Federal Circuit’s Determination
That The HTSUS Does Not Facially
Discriminate Conflicts With This
Court’s Decisions.

"Statutory classifications that distinguish
between males and females are ’subject to scrutiny
under the Equal Protection Clause.’" Craig v.
Boren, 429 U.S. 190, 197 (1976) (quoting Reed v.
Reed, 404 U.S. 71, 75 (1971)). "To withstand constitutional challenge * * * classifications by gender
must serve important governmental objectives and
must be substantially related to achievement of
these objectives." Craig at 197. There can be no
serious debate that the HTSUS does not contain
classifications by gender.
The starting point for determining whether the
HTSUS facially discriminates on the basis of gender or age is the text of the statute itself. Where
statutory language is express and clear, the
inquiry ends there. See, e.g., Carcieri v. Salazar,
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129 S. Ct. 1058 (2009). In construing a statute,
"unless otherwise defined, words will be interpreted as taking their ordinary, contemporary,
common meaning." Perrin v. United States, 444
U.S. 37, 42 (1979). The Court should look no further than the language of HTSUS subheading
4203.29 to search for an explicit classification. See
Pillowtex Corp. v. United States, 171 F.3d 1370,
1373 (Fed. Cir. 1999) ("[W]here Congress has
clearly stated its intent in the language of a
statute, a court should not inquire further into the
meaning of the statute."); cf. Hunt v. Cromartie,
526 U.S. 541, 546 (1999) (citing Shaw v. Reno, 509
U.S. 630, 642 (1993)) ("When racial classifications
are explicit, no inquiry into legislative purpose is
necessary.").
Both lower courts ignored this rule. First, the
provisions at issue distinguish between "men’s"
gloves and gloves "for other persons." There is no
hidden meaning or innuendo to be deciphered
from the text of the statute: from a linguistic and
logical perspective, "men’s" means adult males
and only adult males.1~ There could hardly be a
stronger case of an express, facial distinction,
which is discriminatory for purposes of equal protection, because differences in duty rates are
linked solely to the gender and age attributes of
the users for whom the gloves are imported. It is
well-established that where a "statutory scheme
’provides that different treatment be accorded
* * * on the basis of * * * sex[ ] it thus establishes
a classification subject to scrutiny under the
13 Absent contrary Congressional intent, terms in the
tariff are construed according to their ordinary meaning.
United States v. Stone & Downer, Inc., 274 U.S. 225 (1927).
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Equal Protection Clause.’" Orr v. Orr, 440 U.S.
268, 278 (1979) (quoting Reed v. Reed, 404 U.S.
71, 75 (1971)).
In enacting the HTSUS, Congress not only legislated classes of merchandise but also, in certain
cases, enacted purely gender- and age-based divisions within the classes. It then imposed different
duty rates based solely on those gender- and agebased divisions, in this case by imposing a higher
rate of duty on "men’s" seamed leather gloves than
on seamed leather gloves for "other persons."
The CIT conceded that the statute contains an
express discrimination based on gender. Pet
App. 69a. The Federal Circuit did not question
this holding.
The question of facial discrimination hinges not
just on the express terminology but also on the
objective of the statutory text. In Church of
Lukumi Babalu Aye v. City of Hialeah, 508 U.S.
520 (1993), this Court held that the determination
of whether a law facially discriminates starts and
ends with the statutory text:
[I]f the object of a law is to infringe upon
or restrict practices because of their religious motivation, the law is not neutral,
see Employment Div., Dept. of Human
Resources of Ore. v. Smith, [494 U.S. 872,
878-79 (1990)].* * * There are, of course,
many ways of demonstrating that the
object or purpose of a law is the suppression of religion or religious conduct. To
determine the object of a law, we must
begin with its text, for the minimum
requirement of neutrality is that a law not
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discriminate on its face. A law lacks facial
neutrality if it refers to a religious practice
without a secular meaning discernible
from the language or context.
Lukumi at 533 (emphasis added).
Here, the challenged statute solely and explicitly uses age- and gender-based classifications as
the bases for the assessment of a higher rate of
duty. Under the test proclaimed in Lukumi, the
HTSUS "lacks facial neutrality" because it refers
to gender ("men’s") without a genderless meaning
"discernable from the language or context."
Therefore, the Federal Circuit erred when it
held that the challenged tariff provision was not
facially discriminatory on the basis of gender or
age, as the facial discrimination is evident from
the plain meaning and context of the statute
itself. Because the tariff provisions establish
explicit classifications based on gender and age,
this Court’s precedents dictate that no inquiry
into legislative purpose is necessary, and the burden shifts to the government to justify the classifications.
This Court has in recent years accepted cases to
clarify the principles used in identifying facial discrimination under equal protection, and in interpreting the nation’s customs laws.14 It should
grant review in this case to determine whether the
challenged tariff provisions, which are but one set
of dozens of tariff provisions being challenged in
over 100 pending cases, violate the Constitution
~ See, e.g., United States v. Haggar Apparel Co., 526
U.S. 380 (1999); United States v. Mead Corp., 533 UoS. 218
(2001).
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by discriminating facially on the basis of gender or
age in violation of this country’s fundamental
equal protection guarantees. It is clearly a case of
national significance that was wrongly decided
below in violation of this Court’s established doctrines.
B.

The Federal Circuit’s Determination
That The HTSUS Does Not Facially
Discriminate Conflicts With Other
Circuit Court Decisions

The Federal Circuit’s holding that the HTSUS
does not facially discriminate conflicts with decisions of other circuits, most notably Mfrs. Hanover
Trust Co. v. United States, 775 F.2d 459 (2d Cir.
1985), cert. denied, 475 U.S. 1095 (1986). In Manufacturers Hanover, an estate challenged genderbased mortality tables the IRS utilized to determine
estate taxes. The tables were designed to account
for the different life spans of men and women, and
produced different estate tax consequences according to the genders of the decedent and beneficiary.
The Second Circuit squarely rejected the government’s argument that the tax did not facially discriminate on the basis of gender because it applied
to an estate rather than to people:
[T]he government claims that the challenged regulations do not discriminate
because "the tax here is assessed against
an estate, a legal fiction that is separate
and distinct from the decedent and that
lacks any gender. It is a tax not on an
individual * * * " However, the mere fact
that the taxed entity is an estate does not
make it impossible for that tax to dis-
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criminate against men or women * * *
Estates and the laws governing them are
a means of channeling effects upon individuals, and taxes on estates are just as
capable, in principle, of discriminating
against men or women as a tax on individuals. On a substantive level, therefore,
there is no difficulty in challenging an
estate tax on the ground that it discriminates against men or women.
Mfrs. Hanover, 775 F.2d at 463.15 As the Second
Circuit explained, "[U]nder the IRS practice of
using gender-based mortality tables, similarly situated men and women are treated differently in a
way that may affect the taxpayer’s ultimate tax
burden. This constitutes discrimination based on
gender." Id. Accordingly, the Second Circuit proceeded to analyze the statute under intermediate
scrutiny without engaging in the analysis undertaken to address facially neutral statutes, a decision squarely at odds with the Federal Circuit’s
determination in this case.
Just as a tax on an estate may be a way for
"channeling effects upon individuals," so too may
a tax or tariff on an imported article be a way for
channeling effects upon individuals or classes of
individuals. Where, as here, the statutory provisions establish discriminatory tariff rates
grounded solely and explicitly in the gender or age
of the individuals who will use the property, it fol15 Likewise, as the Federal Circuit correctly acknowledged, import duties are clearly capable of channeling effects
on people, as disparate impact on men who wear gloves is
entailed from the statute.
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lows that the statute facially discriminates. The
Federal Circuit erred in failing to hold otherwise.
The Federal Circuit’s decision conflicts with
Manufacturers Hanover in another very important
respect: the Federal Circuit ruled that taxation
must always be reviewed under the rational basis
test, whereas the Second Circuit correctly recognized that intermediate scrutiny is the proper test
for reviewing gender-based taxation. According to
the Federal Circuit,
Totes argues that the tariff classification
is unconstitutional because it discriminates between similar property--men’s
gloves and women’s gloves. While the
Supreme Court in Allegheny Coal and
other cases has held that taxation of property cannot discriminate between items of
property of the "same class," allegations of
such discrimination are judged under the
rational basis test.
Pet. App. 15a (citations omitted).
The Second Circuit reached the opposite conclusion:
Contrary to the government’s position, we
do not apply the minimal rationality standard just because the case involves federal estate taxation. To support its claim
that the standard should be one of minimal rationality, the government cites primarily equal protection challenges to tax
regulations that did not involve gender
discrimination. * * * We find this authority unpersuasive.
Mfrs. Hanover at 464 (citations omitted).
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As the Federal Circuit has exclusive nationwide
jurisdiction over tariff cases, a circuit conflict
involving such a case will rarely arise. In this
case, however, the clear conflict between the Federal Circuit’s approach to gender discrimination in
tax cases and that taken by a sister circuit with
respect to both (1) facial discrimination in taxing
statutes, and (2) the level of judicial scrutiny to be
accorded such discrimination, provides another
reason this Court should grant certiorari to clarify the applicable standards.
II. THE FEDERAL CIRCUIT’S DETERMINATION THAT A GOVERNMENTAL
INTENT TO DISCRIMINATE CAN NEVER
BE INFERRED FROM DISPARATE
IMPACT IN THE AREAS OF TARIFF AND
TAX LAW IS CLEARLY ERRONEOUS
AND DIRECTLY CONFLICTS WITH A
DECISION OF THIS COURT.
The Federal Circuit’s majority decision properly
identified the well-established rule that "official
action will not be held unconstitutional solely
because it results in a *** disproportionate
impact. Disproportionate impact is not irrelevant,
but it is not the sole touchstone of an invidious
* * * discrimination." Village of Arlington Heights
v. Metro. Hous. Dev’t. Corp., 429 U.S. 252,264-65
(1977) (quotation omitted). Pet. App. 19a. However, the majority also ruled that "although
disparate impact can be relevant to the determination of a purpose to discriminate, we think that
in the area of taxation and tariffs, something more
than disparate impact is required to establish a
purpose to discriminate for the purposes of pleading an equal protection violation." Pet. App. 23a.
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That ruling directly conflicts with this Court’s
holding in Bray v. Alexandria Women’s Health
Clinic, 506 U.S. 263 (1993):
[S]ome activities may be such an irrational object of disfavor that, if they are
targeted, and if they also happen to be
engaged in exclusively or predominantly
by a particular class of people, an intent
to disfavor that class can readily be presumed. A tax on wearing yarmulkes is a
tax on Jews.
Id. at 270 (emphasis added). The same would be
true of a tax on the yarmulke itself. It follows that
a higher duty on gloves imported for men is not
only a discriminatory duty on men for purposes of
equal protection, but also a discriminatory duty
on importers such as Totes, who are the only persons who have Article III standing to assert the
equal protection violation. The Court should grant
review to indicate whether the principle
announced in Bray applies in cases challenging
discriminatory tariffs, or whether the enhanced
pleading obligations imposed under the Federal
Circuit’s different approach to tariff cases apply.
The reasons the Federal Circuit majority proffers for imposing a higher burden in equal protection challenges to tariff statutes are highly
problematic, and represent a sharp departure
from established equal protection jurisprudence.
For example, the majority reasoned that the duty
differentials were justified because the differing
rates were allegedly arrived at through a process
of negotiation formed by official trade policy, or
could putatively be based on the desire to protect
domestic industries or favor certain foreign coun-
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tries. Pet. App. 20a. However, as explained in
Metro. Life Ins. Co. v. Ward, 470 U.S. 869 (1985),
[A]cceptance of [the State’s] contention
that promotion of domestic industry is
always a legitimate state purpose under
equal protection analysis would eviscerate
the Equal Protection Clause in this context. A State’s natural inclination frequently would be to prefer domestic
business over foreign. If we accept the
State’s view here, then any discriminatory
tax would be valid if the State could show
it reasonably was intended to benefit
domestic business. A discriminatory tax
would stand or fall depending primarily
on how a State framed its purpose--as
benefiting one group or as harming
another. This is a distinction without a
difference * * *
Id. at 882 (footnote omitted).
Moreover, as the Court explained in a case holding an employer’s policy facially discriminatory
when it barred fertile women, but not men, from
jobs involving potential lead exposure,
[The company’s] policy is not neutral
because it does not apply to the reproductive capacity of the company’s male
employees in the same way as it applies to
that of the females. Moreover, the absence
of a malevolent motive does not convert a
facially discriminatory policy into a neutral policy with a discriminatory effect.
Whether an employment practice involves
disparate treatment through explicit
facial discrimination does not depend on
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why the employer discriminates but
rather on the explicit terms of the discrimination. In [Phillips v. Martin Marietta Corp., 400 U.S. 542 (1971)], the
motives underlying the employers’ express
exclusion of women did not alter the
intentionally discriminatory character of
the policy. Nor did the arguably benign
motives lead to consideration of a business necessity defense.
Int’l Union v. Johnson Controls, 499 U.S. 187, 199
(1991).
Likewise, equal protection guarantees would be
eviscerated if the government could defeat Totes’
claim simpl.y by referring to the likelihood that a
differentiation was motivated by protectionism,
favoritism, and official policy. As Ward explained,
"The second purpose found by the courts below to
be legitimate was the encouragement of capital
investment in the [State’s] assets and governmental securities specified in the statute. We do
not agree that this is a legitimate state purpose
when furthered by discrimination." Id. at 882.
Accordingly, otherwise unobjectionable government goals can violate equal protection when
they are, as here, furthered by opportunistic discrimination in the form of ad valorem exactions
based facially on age or gender. Indeed, there is no
apparent reason all of the government’s pursuits
and goals could not have been easily achieved
through age- and gender-neutral tariff rates.
This is not to say that age- or gender-based discrimination in tariff rates are per se illegitimate.
When such a discrimination is shown, the gov-
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ernment has the opportunity (and the burden) of
showing (in the case of gender discrimination) an
exceedingly persuasive justification for such discrimination, including an important governmental
purpose, and of demonstrating that the discriminatory means employed are substantially related
to the achievement of those objectives. See, e.g.,
VMI; Craig. However, the approach the Federal
Circuit has undertaken in this case stands this
inveterate test on its head, effectively shifting to
equal protection plaintiffs the burden historically
imposed on the government to defend such challenges.
Furthermore, the majority’s prolix discussion
explaining that discriminatory duty rates resulted
from extended multilateral negotiations is manifestly incorrect. The HS ensures uniformity of
classification to the six-digit level, and in the
instant case that level of classification does not
specify gender. This is proven by the following HS
provisions, which indicate the U.S. government
independently chose to enact gender- and agebased duty rates:1~
4203 Articles of apparel and clothing
accessories, of leather or of composition
leather.
4203.10--Articles of apparel
--Gloves, mittens and mitts:

16 See http://www.wcoomd.org/files/1.%20Public%20
~iles/PDFandDocuments/HarmonizedSystem/2007/08422007E.pdf, and http://www.ustr.gov/trade-topics/industrymanufacturing/industrial-tariffs/tariff-schedules).
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4203.21--Specially designed for use in
sports
4203.29--Other
4203.30--Belts and bandoliers
4203.40--Other clothing accessories
The international HS nomenclature does not
prescribe rates of duty to be applied to goods
described therein. The setting of a duty rate is, in
the United States, purely a function of Congress,
which under the Constitution has the sole power
to impose tariffs on imports.
Therefore, the gender- and age-based classifications and duty differentials promulgated under
the glove provision at issue here are purely
domestic sub-classifications which cannot be
explained away by referring to the international
origins of the tariff nomenclature. Furthermore,
while the United States may have entered into
international agreements to bind its tariff rates to
maximum levels, the actual tariff rates imposed
are purely creatures of congressional enactment,
and in that respect no different from any other
law of the United States susceptible to equal protection scrutiny. The discrimination complained of
arises purely from an act of Congress, not from
any international agreement or arrangement.
This Court should therefore grant review to
determine whether the different approach to
pleading equal protection claims in tariff and tax
cases is consistent with Bray and this Court’s
equal protection jurisprudence.
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III. THE COURT SHOULD GRANT REVIEW
TO DECIDE WHETHER A CORPORATE
TAXPAYER HAS FIRST-PARTY STANDING TO STATE AN EQUAL PROTECTION CLAIM ALLEGING IT SUFFERED
HARM FROM DISCRIMINATION BASED
ON GENDER OR AGE.
As an importer of record legally responsible for
the payment of duties, Totes possesses first-party
standing to challenge the constitutionality of the
statute that imposes the tax. Totes contends that
the HTSUS discriminates against Totes without
justification in violation of equal protection guarantees, and that Totes has suffered a direct injury
as a result of enforcement of the statute. Traditionally, this satisfies the requirements for firstparty taxpayer standing to challenge the
constitutionality of a statute. Indeed, the courts
below had no difficulty finding that Totes had constitutional standing to maintain this action under
the test set out in Valley Forge Christian v. Americans United for Separation of Church & State,
Inc., 454 U.S. 464 (1982),17 as well as prudential
standing under the "zone of interest" test articulated in Ass’n of Data Processing Serv. Orgs.,
Inc. v. Camp, 397 U.S. 150, 152-53 (1970).
17 In Valley Forge, this Court noted that:
"[A]t an irreducible minimum, Art. III requires a
party who invokes the court’s authority to show that
he personally has suffered some actual or threatened
injury as a result of the putative illegal conduct of
the defendant ... and that the injury fairly can be
traced to the challenged action and is likely to be
redressed by a favorable decision."
Id. at 472 (citation, brackets, and quotation marks omitted).
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A second prong of the prudential standing test
seeks to ensure that plaintiffs before the court are
asserting their own rights and are proper and vehement advocates of the issues presented. Totes is a
taxpayer seeking the recovery of a tax assessed
against it at a discriminatory rate based on genderand age-discriminations, and possesses such standing as the CIT correctly held.
The Federal Circuit, however, held otherwise,
suggesting that Totes only had third-party standing, grounded in the doctrine of jus tertii. This
finding appears related to Totes’ status as a corporate taxpayer, rather than a natural person.
However, it is well-established that corporate
plaintiffs may have first-party standing to bring
equal protection challenges based on suspect classifications involving natural persons.
In Hudson Valley Freedom Theater, Inc. v.
Heimbach, 671 F.2d 702 (2d Cir. 1982), cert.
denied, 459 U.S. 857 (1982), the court held that a
corporation had standing to claim direct race discrimination under the Equal Protection Clause.
The plaintiff in Hudson Valley, a non-profit theatrical company organized "to produce theatrical
and artistic productions * * * which particularly
reach and involve the Black and Hispanic communities," claimed that it was denied funding
based on racial motivations related to its target
audiences. The district court dismissed the equal
protection claim on the ground that the company
itself had no race. As the Second Circuit
explained, the district court had "reasoned that a
corporation, as a faceless creature of the state,
may not assert claims of racial discrimination
under the Fourteenth Amendment on its own
behalf, and cannot be the ’target’ of racial dis-
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crimination." Id. at 704 (quotation marks omitted).
The district court relied on dicta from this
Court’s decision in Arlington Heights, 429 U.S.
252 (1977), which involved a plaintiff that claimed
third-party jus tertii standing, and reflected that
"[a]s a corporation, [plaintiff] has no racial identity and cannot be the direct target of the petitioners’ alleged discrimination." Id. at 263.
However, the Second Circuit noted that "[this]
sentence was of only academic importance and we
do not believe that the Supreme Court would slavishly apply it so as to deny [the theater company]
its day in court." Hudson Valley at 704. "It is not
apparent why a corporation, although entitled to
advance equal protection challenges based on
inequality in taxation or regulation, should lack
standing to complain of discrimination because of
its activities or stock ownership based on racial
grounds--the core of the equal protection clause."
Id. at 706 (footnote omitted),is See also Gersman v.
is See also id. at 707-08 (concurring decision); Young
Apts., Inc. v. Town of Jupiter, 529 F.3d 1027 (11th Cir. 2008)
(holding that residential corporation had first-party standing to claim equal protection violation on the basis of race
and could pursue remedy based on its own harm; collecting
cases); cf. Des Vergnes v. Seekonk Water Dist., 601 F.2d 9, 14
(1st Cir. 1979), vacated on other grounds, 454 U.S. 807
(1981) (ruling that to invoke the protections of 42 U.S.C.
§ 1981, "one need not be a member of the racial class protected by the statute and one need not even be able to identify any specific member of the class who suffered or may
suffer discrimination."); Domino’s Pizza, Inc. v. McDonald,
546 U.S. 470, 473 (2006) ("[w]e have no occasion to determine whether, as a corporation [that settled its claims the
corporation] could have brought suit under § 1981. We note,
however, that the Courts of Appeals to have considered the

33
Group Health Ass’n, Inc., 931 F.2d 1565 (D.C. Cir.
1991), vacated on other grounds, 502 U.S. 1068
(1992), adhered to on remand, 975 F.2d 886 (1992)
(stating that despite the dicta in Arlington
Heights, "the determination whether a corporation
has a racial identity is not determinative of
whether that corporation has standing to bring a
discrimination claim"). The same holds true here.
Under the Federal Circuit’s logic, an importer
would also lack first-party standing to assert discrimination on the basis of religion if skullcaps for
Jews, Muslims, and Catholics were subject to different rates of duty, inoculating the tariff schedule from strict scrutiny as well.
Perhaps even more directly than the corporate
plaintiffs in Hudson Valley and Gersman, Totes is
directly and quantifiably injured by the discrimination, does not rely on jus tertii standing, and is
the best positioned party to advance the gender
discrimination claim. Accordingly, the Court
should grant review to determine whether Totes
has first-party standing to allege an equal protection claim based on gender or age.
A second difficulty with the Federal Circuit’s jus
tertii finding is that the Federal courts have entertMned jus tertii standing in limited circumstances
when (1) the jus tertii plaintiff and the party
whose rights it is asserting have a close relationship; (2) the jus tertii plaintiff has suffered an
injury in fact; and (3) there is a substantial hindrance to the first-party filing its own claim. See,
issue have concluded that corporations may raise § 1981
claims. See, e.g., Hudson Valley Freedom Theater, Inc. v.
Heimbach, 671 Fo2d 702, 706 (CA2 1982).").
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e.g., Powers v. Ohio, 499 U.S. 400 (1991). With
respect to the third prong of this test--hindrance
to the first-party filing its own claim--the majority held this condition was satisfied because "It]he
purchasers have no remedy to challenge the tariff
classification." See, e.g., Emerald Int’l Corp. v.
United States, 54 Fed. C1. 674 (2002) (holding discretion of taxpayer to pass on unconstitutional tax
to subsequent purchaser entails that subsequent
purchaser’s injury did not arise from government
action; Article III traceability requirement not
satisfied); accord Ont. Power Generation, Inc. v.
United States, 54 Fed. C1. 630 (2002), aff’d on
other grounds, 369 F.3d 1298 (Fed. Cir. 2004).
Pet. App. 10a. However, it is impossible for Totes
to possess jus tertii standing when the parties
whose interests it putatively represents have no
remedy themselves and thereby lack Article III
standing in their own right.19 In Craig, Powers,
See, e.g., Nat’l Wrestling Coaches Ass’n v. Dep’t of
Educ., 366 F.3d 930, 944-45 (D.C. Cir. 2004):
[The associations] claim that the regulations compel their member coaches and athletic directors to
act as "involuntary participants" in illegal discrimination. An "involuntary participant," however, has standing only to the extent that the
victims of the alleged discrimination themselves
have standing. See Fraternal Order of Police v.
United States, 332 U.S. App. D.C. 49, 152 F.3d 998,
1002 (D.C. Cir. 1998) ("Where a person is effectively used by the government to implement a discriminatory scheme, he may
. attack that
scheme by raising a third party’s constitutional
rights.") .... As we have discussed at length, the
alleged victims of the alleged discrimination--i.e.,
the male student-athletes and coaches that [the
associations] represent--lack standing in their own
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and every single other decision issued by this
Court and lower federal courts, jus tertii standing
was only recognized when the party whose interests the plaintiff was representing possessed a
cognizable and justiceable claim in its own right.
The Court should grant review to resolve the
question of whether a corporate plaintiff such as
Totes has first-party standing to assert an equal
protection claim grounded in gender and age discrimination based on the identities of the persons
for whom it imports gloves. If Totes does not, then
no party does, and the gender-based duties
appearing in the HTSUS will be immune from
equal protection review. This is an issue of
national importance that warrants the attention
of this Court.

right. The "involuntary participant" theory cannot
confer standing upon [the associations] that these
student-athletes and coaches do not independently
possess.
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CONCLUSION
For the reasons set forth herein, this Court
should grant a writ of certiorari to the U.S. Court
of Appeals for the Federal Circuit to consider the
questions presented in this petition.
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