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QUESTION PRESENTED
Petitioners transformed a wrecked Oldsmobile 88
into an expressive work of art and displayed it on
private property. The City of San Marcos, Texas, cited
and later seized the artwork, claiming it violated the
City’s "junked vehicle" ordinance because it was visible from the street.
The Fifth Circuit has reasoned, that the First
Amendment protects only "great Works of art." It held
that the City may completely ban any public display
of artwork made using junked vehicles.
The Fifth Circuit’s First Amendment analysis
conflicts with Hurley v. Irish-American GLB Group of
Boston, 512 U.S. 557 (1995), and Ward v. Rock Against
Racism, 491 U.S. 781 (1989), and with decisions of
the Second and Ninth Circuits applying Hurley and
Ward. The questions presented for review are:
1.

Does the First Amendment protect only
"great works of art"?

2.

May a city wholly ban the public display
of an entire category of art, leaving enclosed, private display as the only available option?

ii
PARTIES TO THE PROCEEDING
The Petitioners are Michael Kleinman, Scott
Wade and John Travis, the plaintiffs and appellants
below. The Respondent is the City of San Marcos,
Texas, the defendant and appellee below.
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OPINIONS BELOW
The opinion of the United States Court of
Appeals for the Fifth Circuit is reported at 597 F.3d
323 (Sth Cir. 2010). App. 1. The final judgment and
findings of fact and conclusions of law of the United
States District Court for the Western District of Texas
are not reported. App. 19.

JURISDICTION
The Fifth Circuit entered its judgment February
10, 2010. Petitioners’ Petition for Rehearing was
denied March 8, 2010. This Court has jurisdiction
pursuant to 28 U.S.C. § 1254(1).

CONSTITUTIONAL AND
STATUTORY PROVISIONS INVOLVED
The First Amendment to the Constitution of the
United States provides in relevant part:
Congress shall make no law ... abridging
the freedom of speech, or of the press ....
The First Amendment is applicable to the states
and political subdivisions through the Fourteenth
Amendment.
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The City of San Marcos Code provides, in relevant part:
Sec. 34.191. Definitions.
Junked vehicle means a vehicle that is
self-propelled, inoperable and:
(1) Does not have lawfully affixed to it
both an unexpired license plate and a
valid motor vehicle safety inspection
certificate;
(2) Is wrecked, dismantled, partially
dismantled or discarded; or
(3) Has remained inoperable for more
than 45 consecutive days.
Nuisance vehicle is a vehicle that is a
public nuisance under 34.194.
Sec. 34.194. Junked vehicles declareda
public nuisance.
A junked vehicle that is located in a
place where it is visible from a public
place or public right-of-way is detrimental to the safety and welfare of the
general public, tends to reduce the value
of private property, invites vandalism,
creates fire hazards and constitutes an
attractive nuisance creating a hazard to
the health and safety of minors and is
detrimental to the economic welfare of
the city by producing urban blight adverse to the maintenance and continuing
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development of the City and is a public
nuisance.
Sec. 34.196. Nuisance vehicles prohibited on
private property.
(a) It is unlawful for a person that
owns or controls any real property to
maintain, allow, cause or permit a nuisance vehicle to be placed or to remain
on the property.
Sec. 34.197. Defenses to prosecution.
(1) The vehicle or vehicle part is completely enclosed within a building and is
not visible from the street or other private or public property;

(4) The vehicle is completely covered by
a heavy duty, contour-fitting cover so
that no part of the vehicle except the
tires is exposed to public view and it is
the only one on the property;

STATEMENT OF THE CASE
1. The Facts. Petitioner Michael Kleinman held
a "car bash" charity event where participants paid to
smash a donated Oldsmobile 88. App. 1, 59. He then
had the doors welded shut, the glass, hood and trunk
lid removed, the top cut off and the resulting object
filled with dirt and planted with native Texas cacti.
Id. App. 60.
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Kleinman then commissioned two local visual
artists, Petitioners Scott Wade and John "Furly"
Travis, to transform the smashed vehicle into a work
of art. App. 60. Each artist painted one side. App. 61.
Wade painted stylized local San Marcos scenes. App.
65-67. Travis painted abstract, colorful objects and
animals. Id.
The City stipulated that (1) from the beginning,
Kleinman had intended to turn the smashed vehicle
into artwork; (2) Wade intended to convey the idea of
transforming "a large gas-guzzling vehicle" into
"something that’s more respectful of the planet and
something that nurtures life as opposed to destroys
it;" (3) Travis intended to convey the idea that "you
could take a junked vehicle, junk canvas, and create
something beautiful out of it;" (4) using a smashed
vehicle was integral to both artists’ expression; and
(5) the resulting creation "is an object which contains
and projects some level of artistic expression after it
was painted by Plaintiffs Wade and Travis and
altered to allow it to grow plant-life." App. 60-62.
Petitioners displayed the artwork on Kleinman’s
private property, in a location visible from Interstate
Highway 35, the main highway running from San
Antonio to Austin and Dallas-Fort Worth, and from
other roads and easements. App. 60. While the artwork was located on the same property as Kleinman’s
Planet K store, it contains no advertisement, only the
artists’ painting and the words "Make Love Not War."
App. 65-66.
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2. Proceedings below. The City of San Marcos
issued a notice that the artwork was a "junked vehicle" that violated the San Marcos City Code. App. 63.
A San Marcos municipal judge agreed and ordered it
removed or brought into compliance with the code.
The city code defines any inoperable vehicle that
is "wrecked, dismantled or discarded" to be a "junked
vehicle." San Marcos Code § 34.191. The code declares
a "junked vehicle that is located in a place where it is
visible from a public place or public right-of-way" to
be a public nuisance, and prohibits landowners from
permitting "nuisance vehicles" to remain on their
property. San Marcos Code §§ 34.194, 34.196.
The code permits only two exceptions, each
requiring that the vehicle not be publicly visible.2 The
ordinance contains no exception for junked vehicles
used in art. There is no dispute that the ordinance
effectively prohibits the public display of Petitioners’
artwork anywhere in the City.
Petitioner Kleinman, later joined by Petitioners
Wade and Travis, sued to enjoin the City from applying the code to their artwork. The City removed

2 The "vehicle or vehicle part is completely enclosed within
a building and is not visible from the street or other private or
public property," or "is completely covered by a heavy duty,
contour-fitting cover so that no part of the vehicle except the
tires is exposed to public view ...." San Marcos Code § 34.197(1),

(4).
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the case to the United States District Court for the
Western District of Texas (Austin Division).
The Hon. Sam Sparks initially granted the City’s
motion to dismiss, then reversed that ruling on motion
for rehearing, holding that "if Kleinman can establish
the car planter itself is his message... [he] will have
established that the junked car ordinance cannot
be constitutionally applied in this case because it
requires him to screen the junked car from all public
view, thus providing no ’alternative channel of communication’ for his unique message." App. 47.
After a bench trial, the District Court reversed
itself again. This time it held that the sole option of a
fully-enclosed private display, not visible anywhere
from the street, road, right of way or adjacent property, provided "adequate alternative avenues of communication through the medium of the junked car."
App. 33.
The Fifth Circuit affirmed in an opinion by Chief
Judge Edith H. Jones, joined by Circuit Judge Prado,
with Circuit Judge Haynes concurring in the judgment only. App. i.
The Fifth Circuit first questioned whether, despite the uncontested testimony and stipulations by
the City, the Petitioners’ artwork "could be considered
a constitutionally-protected expression" at all. App.
6. Quoting this Court’s opinion in Hurley v. IrishAmerican GLB Group of Boston, 515 U.S. 557, 569
(1995), the Fifth Circuit held that Hurley "refers
solely to great works of art," and that "[n]either in
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Hurley nor in any later case has the Court elaborated
on the extent of First Amendment protection for
visual non-speech objects or artworks." App. 7.
"In an abundance of caution," the Fifth Circuit
engaged in an alternative First Amendment analysis,
coming to the same conclusion - that the City could
ban any public display of Petitioners’ artwork. App.
10-14. In a single paragraph, the Fifth Circuit concluded that the city-wide ban still left ample alternative channels of communication because the
artwork could be displayed "behind a fence, indoors,
or in a garage enclosure," and because Kleinman
could "erect a sign" or "display a poster" of the artwork or "invite the public to view" it privately. App.
13.
Following the Fifth Circuit’s denial of rehearing,
the City seized and removed (but did not destroy) the
artwork. Petitioners still want to publicly display
their creation within the San Marcos city limits.

REASONS FOR GRANTING THE WRIT
The First Amendment applies to art. The First
Amendment’s protection of artistic expression is not
limited to "great works of art" by famous artists. A
city may not simply ban the publicly visible display,
especially on private property, of an entire category of
art.
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The Fifth Circuit’s analysis contradicts Hurley v.
Irish-American GLB Group of Boston, 515 U.S. 557,
569 (1995), and Ward v. Rock Against Racism, 491
U.S. 781 (1989).
The Fifth Circuit’s opinion is also in clear conflict
with decisions of the Second Circuit and the Ninth
Circuit, Bery v. City of New York, 97 F.3d 689 (2nd
Cir. 1996), and Berger v. City of Seattle, 569 F.3d 1029
(9th Cir. 2009) (en banc).
The Fifth Circuit’s opinion invites the very evil it
condemns, making judges decide subjectively what
art is "great" enough to protect.
The Fifth Circuit’s opinion allows cities to enact
bans on public display of artwork.
The Fifth Circuit’s opinion should be reviewed to
determine whether its reading of the First Amendment as applied to artistic expression, or the Second
and Ninth Circuit’s reading, is more consistent with
this Court’s precedent and the fundamental goal of
protecting free expression from excessive government
regulation.
I.

THE FIFTH CIRCUIT’S ANALYSIS CONTRADICTS THIS COURT’S FIRST AMENDMENT HOLDINGS.

The Fifth Circuit’s decision and analysis contradict two of this Court’s key First Amendment decisions, Hurley and Ward. First, the decision below
misreads Hurley v. Irish-American GLB Group of
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Boston, 515 U.S. 557,569 (1995), as holding that only
"great works of art" merit constitutional protection,
while lesser known works do not necessarily merit
what the Fifth Circuit calls the "heavy machinery of
the First Amendment." Second, the decision below
misapplies Ward v. Rock Against Racism, 491 U.S.
781 (1989), in holding that a city-wide ban on any
public display of the Petitioners’ artwork - even from
private property - still leaves open the constitutionally-required "ample alternative channels of communication" because a private, enclosed display is not
also banned.
A.

The First Amendment Protects Art, Not
Just "Great" Art.

Despite the City’s stipulations that Kleinman
"had always intended to turn the donated vehicle into
an artwork," that the artists’ paintings are "unique,
one-of-a-kind images," that the work "contains and
projects some level of artistic expression," and that
use of a smashed car was "integral to [each artist’s]
expression," App. 60-61, the Fifth Circuit concluded
that the First Amendment did not apply, "irrespective
of the intentions of its creators," because it declared
that Petitioners’ artwork to be "a utilitarian device,
an advertisement, and ultimately a ’junked vehicle.’"
App. 9.
This logic defied the facts and binding stipulations of the parties, and put the cart before the horse,
as if the reach of a city’s junked vehicle ordinance

10
could determine the constitutional protection available to artistic expression. The iconic "Cadillac
Ranch" in Amarillo and John Chamberlain’s famous
automobile part sculptures fall within the "junked
vehicle" ordinance’s terms, but that does not answer
whether they may be banned from public view consistent with the First Amendment.
In reaching its flawed conclusion, the Fifth Circuit cited a single case from this Court, Hurley v.
Irish-American GLB Group of Boston, 515 U.S. 557
(1995). Hurley held that the organizers of the Boston
St. Patrick’s Day parade had a First Amendment
right to select parade participants, free from government interference. Hurley is but one of many cases
from this Court recognizing that "the Constitution
looks beyond written or spoken words as mediums of
expression." 515 U.S. at 569. This Court in Hurley
rejected the concept that the First Amendment is
"confined to expressions conveying a ’particularized
message,’" because if so limited, it
would never reach the unquestionably
shielded painting of Jackson Pollock, music
of Arnold SchSnberg, or Jabberwocky verse of
Lewis Carroll.
Hurley, 515 U.S. at 569.
Surely, this Court cited Pollock’s abstract paintings, SchSnberg’s expressionist music, and Carroll’s
"nonsense" poetry to show the breadth of First
Amendment protection, not its limits. But the Fifth
Circuit drew the opposite conclusion - that because
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Hurley "refers solely to great works of art," the Constitution must stop with great works. App. 7. But no
speech - artistic or otherwise - requires public acclaim
before finding constitutional protection.
Despite years of precedent, the Fifth Circuit
somehow still found uncertainty:
Neither in Hurley nor in any later case has
the Court elaborated on the extent of First
Amendment protection for visual non-speech
objects or artworks.
App. 7.
This is simply wrong or, at a bare minimum,
overlooks several decades of First Amendment precedent from the Supreme Court. This Court has held
that all sorts of non-verbal expression find full Constitutional protection.~ In fact, this Court’s holding in
Hurley itself reveals the Fifth Circuit’s error: Hurley
unanimously found First Amendment protection in
~ E.g., Ward v. Rock Against Racism, 491 U.S. 781, 790
(1989) (music); Southeastern Promotions, Ltd. v. Conrad, 420
U.S. 546, 557-58 (1975) (theater); Joseph Burstyn, Inc. v. Wilson,
343 U.S. 495, 501-02 (1952) (motion pictures); Miller v.
California, 413 U.S. 15, 34-35 (1973) (expression of serious
literary, artistic, political, or scientific ideas, unless legally
obscene); Doran v. Salem Inn, Inc., 422 U.S. 922, 932-34 (1975)
(topless dancing); Gregory v. Chicago, 394 U.S. 111, 112 (1969)
(peaceful marches); Tinker v. Des Moines Independent Community School District, 393 U.S. 503, 505 (1969) (black arm bands);
Brown v. Louisiana, 383 U.S. 131, 141-42 (1966) (sit-ins); West
Virginia State Board of Education v. Barnette, 319 U.S. 624, 632
(1943) (refusal to salute flag).
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the act of choosing who may join a parade expressive, yes, but hardly a "great work of art."
The Fifth Circuit’s final comment on Hurley gives
further reason for review. Hesitating to employ "the
heavy machinery of the First Amendment... in every
case involving visual non-speech expression," the
court distinguished Hurley because its "reference to
works of fine art did not sweep so broadly as to
require a judicially crafted hierarchy of artistic
expression." App. 9. Petitioners do not ask for a
"hierarchy" of art; indeed, courts judging what art is
sufficiently "fine" or "great" to warrant constitutional
protection would be anathema to our Bill of Rights.
But the Fifth Circuit did exactly what it disdained by distinguishing "great works of art" from Petitioners’ work, and by dismissing the artists’ intentions, the court applied its own "hierarchy," elevating
"great" art over Petitioners’.
Art criticism aside, under the law, because Petitioners’ work was artistic and expressive - and was
stipulated to be such by the City of San Marcos - it
merits the same legal protection as the works of
Pollock, SchSnberg and Carroll. This Court should
grant review, because the Fifth Circuit wrongly concluded that Hurley held otherwise.
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Banning Any Publicly Visible Display
of Artwork on Private Property is Not
Narrowly Tailored and Does Not Provide "Ample Alternative Channels of
Communication."

"In an abundance of caution," the Fifth Circuit
briefly addressed this Court’s "intermediate scrutiny"
First Amendment review applicable to content-neutral
regulations of expression. App. 10-14. That standard
permits enforcement of "reasonable restrictions on
the time, place, or manner of protected speech,"
provided that
the restrictions "are justified without reference to the content of the regulated speech,
that they are narrowly tailored to serve a
significant government interest, and that
they leave open ample alternative channels
for communication of the information."
Ward v. Rock Against Racism, 491 U.S. 781, 791
(1989) (quoting Clark v. Community for Creative NonViolence, 468 U.S. 288, 293 (1984)).
San Marcos’ ban on public display of Petitioners’
artwork is absolute: it cannot be displayed anywhere
it can be seen from the sidewalk, street, right-of-way
or adjacent property.
The ban applies despite the fact that Petitioners’
artwork was rendered safe. The ban applies no
matter how or where the artwork is displayed, even
if that display addresses every "safety" concern
imagined by the City. The ordinance bans display of
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the artwork on a rooftop, behind a chain link fence,
inside a Lucite box, or even inside a building if it is
visible from a sidewalk through a window. The
ordinance is unconcerned with the artwork’s location
- any public display is banned anywhere in San
Marcos, even miles from Planet K, making the Fifth
Circuit and District Court’s reliance on a perceived
connection between the artwork and the store legally
irrelevant.
Because the City’s ban on public display of artwork made using junked vehicles brooks no exception
whatsoever, even when every "content-neutral" government rationale is satisfied, it effectively regulates
Petitioners’ expression based on their artistic choice
of medium - an aesthetic decision.
This is a troubling and illegitimate basis for
regulating artistic expression. As this Court noted in
Ward, "[a]ny governmental attempt to serve purely
aesthetic goals by imposing subjective standards :..
would raise serious First Amendment concerns." 491
U.S. at 793. The Fifth Circuit opinion denies this,
claiming to "pretermit ’recourse to principles of
aesthetics’" in its analysis. App. 10. But the Court’s
unilateral conclusion that "the ’expressive’ component
of [the artwork], considered objectively in light of its
function and utility, is at best secondary," in fact
reflects a wholly subjective and standardless rejection
of the Petitioners’ expressed artistic intent. The only
"utility" in this work is its ability to support plant
life, which is itself integral to the artists’ message and
choice of medium. App. 61.
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But even if the cacti were removed, the same
constitutional question would remain: Is San Marcos’
city-wide ban on any public display of artwork made
using junked vehicles narrowly tailored, and does it
leave ample alternative channels of communication?
The Fifth Circuit, citing only Ward, answered
"yes" - something neither this Court nor any Court of
Appeals has ever done - because the artwork could be
located "behind a fence, indoors, or in a garage
enclosure," and because Petitioners could "erect a
sign," "display a poster" or "invite the public to view"
the artwork privately. App. 13.
Ward provides no support for this holding. Ward
addressed New York City’s regulation of the volume of
sound amplification in a single public park bandshell,
not a city-wide ban extending to private property as
well as public parks which must accommodate various uses. Ward, 491 U.S. at 784. The restrictions in
Ward were sufficiently narrow and left open "ample
alternative channels of communication" because the
amplification guideline did not "attempt to ban any
particular manner or at a given place or time." Id. at
802. "Rather, the guideline continues to permit
expressive activity in the bandshell, and has no effect
on the quantity or content of that expression beyond
regulating the extent of amplification." Id. The music
still could be played at the bandshell, just not quite so
loudly.
Ward’s acceptance of a city’s power to regulate
the volume of speech in a public park provides no
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support for the proposition that a city may totally ban
any display of a category of artwork visible to the
public. A total ban, by definition, leaves no alternative channels of communication - contrary to this
Court’s teaching in Ward.
II.

THE DECISION BELOW CONFLICTS WITH
DECISIONS OF THE SECOND AND NINTH
CIRCUITS.
A.

The Second Circuit Held in Bery v. City
of New York that the First Amendment
Does Not Permit a City-Wide Ban on
Public Displays of Art.

In Bery v. City of New York, 97 F.3d 689 (2nd Cir.
1996), the Second Circuit reviewed the city’s street
vendor regulations which, due to excessive demand,
had effectively banned any new artists from obtaining
permits to display and sell their works on city sidewalks or parks. The court found the city’s regulations
unconstitutional - even though they regulated only
display and sale on public property, not displays
visible from public property, as here.
First, the court clearly does not adhere to the
Fifth Circuit’s suggestion that only "great works of
art" merit First Amendment protection:
Visual art is as wide ranging in its depiction
of ideas, concepts and emotions as any book,
treatise, pamphlet or other writing, and is

17
similarly entitled to full First Amendment
protection.
Bery, 97 F.3d at 695.
Next, the Second Circuit held that the effective
city-wide ban was too broad:
The City may enforce narrowly designed restrictions as to where appellants may exhibit
their works in order to keep the sidewalks
free of congestion and to ensure free and safe
public passage on the streets, but it cannot
bar an entire category of expression to accomplish this accepted objective when more
narrowly drawn regulations will suffice.
Id. at 697 (emphasis added).
Finally, the Second Circuit rejected the argument, accepted by the Fifth Circuit here, that nonpublic, enclosed, museum-gallery displays provide
"ample alternative channels of communication," holding that artists "are entitled to a public forum for
their expressive activities." Id. at 698 (emphasis in
original). Museum or gallery shows are simply not
available to all artists, and
[d]isplaying art on the street has a different
expressive purpose than gallery or museum
shows; it reaches people who might not
choose to go into a gallery or museum or who
might feel excluded or alienated from these
forums. The public display and sale of artwork is a form of communication between
artist and the public not possible in the
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enclosed, separated spaces of galleries and
museum."
Id. (emphasis added).
Such was the case here - both the content (use of
a wrecked vehicle) and the context (next to a highway
filled with cars) were integral to Petitioners’ expression. See App. 54. Forcing the artwork indoors (if
space can be found, and afforded) divorces it from
both its intended audience and its intended setting.
The Fifth Circuit overstated the Second Circuit’s
refinement of Bery in Mastrovincenzo v. City of New
York, 435 F.3d 78 (2nd Cir. 2006), which upheld New
York City’s vendor regulations as applied to a person
wanting to sell painted t-shirts on city streets. Without denying that the t-shirts were expressive, and
thus entitled to First Amendment protection, the
Second Circuit found the denial of a permit to conduct
the commercial activity of selling shirts permissible,
both because indirect sale through licensed vendors
was possible, and because ample public display
alternatives to display the t-shirts remained:
Notwithstanding New York’s licensing permit, plaintiffs may personally distribute
their art to the public free of charge, or
should they wish to turn a profit, they may
enlist licensed vendors to sell their clothing.
At most, therefore, § 20-435 prohibits plaintiffs, as unlicensed vendors, from personally
selling their wares for a profit and at a venue
of their choosing.
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Id. at 101 (emphasis in original). Essential to Mastrovincenzo’s holding, therefore, was the continued ability to publicly display (if not sell) the expressive works
- an option wholly unavailable to Petitioners.
B.

The Ninth Circuit Held in Berger v.
City of Seattle that "Ample Alternative
Channels of Communication" Means
Leaving Some Public Venues Available.

In Berger v. City of Seattle, 569 F.3d 1029 (9th
Cir. 2009) (en banc), the Ninth Circuit addressed in
detail the intermediate scrutiny "ample alternative
channels for communication" element. The Fifth Circuit’s opinion here did not address Berger, but it
conflicts with all the Berger opinions that addressed
that issue - the majority as well as two dissents.
Berger reviewed Seattle’s permitting regulations
for street performers in the Seattle Center, a large
city park. The district court held that the city’s
regulations limiting street performers to sixteen
designated locations in the park violated the First
Amendment. The Ninth Circuit reversed and remanded for further factual development, exploring in
depth whether those sixteen locations provided constitutionally-adequate alternatives.
Judge Berzon’s majority opinion, joined by six
judges, cited Ward and held, like Bery, that "an alternative is not ample if the speaker is not permitted to
reach the intended audience." Id. at 1049 (quoting
Long Beach Area Peace Network v. City of Long
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Beach, 552 F.3d 1010, 1024 (9th Cir. 2008)) (emphasis
added). Even though there were sixteen locations
available in the park, the court remanded for trial
because there was evidence that those locations were
not ample - too far from sidewalks and because trucks,
equipment, and construction sometimes blocked some
locations. Id. at 1049-50.
Judge Gould, in dissent, concluded that the
"alternative means of communication are ample and
secure," because, rather than banning speech outright, the regulation "funnels performance speech
into sixteen locations near the most popular Seattle
Center attractions, where the performers will be
readily visible .... "Id. at 1076 (Gould, J., dissenting).
Unlike here, there was no evidence that the regulation precluded "the entire medium of street performance or den[ied] street performers a reasonable
opportunity for communication." Id. at 1078. He
noted that "It]he Supreme Court generally will not
strike down a governmental action for failure to leave
open ample alternative channels of communication
unless the government enactment will foreclose an entire medium of public expression across the landscape
of a particular community or setting." Id. (emphasis
added).
Judge N.R. Smith found the available locations
ample because only an average of five to eight performers were present even at peak times, the locations were all within the park, adjacent to pedestrian
walkways, near the most popular attractions, and
because the speakers could "reasonably expect that
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their performances will be visible and audible to their
expected audiences, even if not as close as they might
be." Id. at 1088 (N.R. Smith, J., dissenting in part).
Notably, each opinion in Berger, majority and dissents, looked only to alternative locations within the
public park to determine adequacy. Not a single judge,
even those ready to uphold the regulation, thought
public venues other than the Seattle Center would
suffice, let alone the zero public locations available to
Petitioners.
Neither the parties here nor the Fifth Circuit
cited a single case permitting a ban on the public
display of an entire category of artistic expression.4

4 Easily distinguished from Bery and Berger is a thirty-one
year old case, Davis v. Norman, 555 F.2d 189 (8th Cir. 1979),
which interestingly rejected a superficially similar claim: that
the display of a vehicle wreck was a protected "symbolic protest
against police abuse of authority." Unlike the Petitioners here,
however, the owner in Davis simply declared that the unmodified, unadorned car wreck conveyed a message about his
son’s car accident. The owner in Davis did nothing to transform
the wreck into a genuine expressive work of art; he simply
assigned a subjective "message" to a piece of junk. While the
Fifth Circuit described Davis as applying "intermediate scrutiny,"
App. at 10, in fact Davis preceded Ward v. Rock Against Racism
by ten years and failed to address the narrow tailoring and
"ample alternative channels of communication" elements of the
intermediate scrutiny standard. 555 F.2d at 190. The Fifth
Circuit’s misplaced reliance on Davis underscores the need for
this Court to grant review and clarify what does - or what does
not - satisfy this element.
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Like Bery and Berger, numerous district courts
have struck down overbroad regulations of the public
display of art. None has upheld a ban on public
display of non-obscene art on private property. See,
e.g., Ecko.Complex LLC v. Bloornberg, 382 F. Supp.2d
627,628 (S.D.N.Y. 2005) (mayor of New York may not
choose which medium graffiti artists could use for a
public art exhibition, despite fear that use of mock
subway cars "presented too great a risk of inciting
criminal behavior" and "encouraged vandalism"); Celli
v. City of St. Augustine, 214 F. Supp.2d 1255, 1261-62
(M.D. Fla. 2000) (City of St. Augustine ordinance that
completely prohibited sale of artwork "on any and all
public property," failed intermediate scrutiny because
its total ban was "not narrowly tailored to serve a
significant government purpose, leaving open ample
alternative channels of communication" - despite the
City’s argument that speakers remained free to communicate on private property); Trebert v. City of New
Orleans, 2005 WL 273253 (E.D. La. Feb. 2, 2005)
(City of New Orleans could not refuse to allow an
artist to sell his artwork in Jackson Square by claiming that other public venues such as the Superdome
were available). The Fifth Circuit neither addressed
nor distinguished these cases.
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CONCLUSION
The Fifth Circuit has done something unique in
First Amendment jurisprudence - permitted a citywide ban of the public display of art based on the
medium chosen by the artists. This Court should
grant review to clarify whether the First Amendment
permits what the City of San Marcos, Texas, has
done.
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