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QUESTIONS PRESENTED
1. Did the Ninth Circuit’s reversal of the
district court’s dismissal on grounds of forum non
conyeniens before deciding jurisdictional issues
improperly restrict the discretion granted in
Sinochem Int7 Co. v. Malaysia Int7 Shipping Corp.,
549 U.S. 422, 425 (2007), and apply an incorrect
standard of review?
2. Does federal question jurisdiction exist
based on the federal common law of foreign relations
where substantial foreign policy concerns are
implicated, though not expressly stated on the face of
the complaint? The Second, Fifth, and Eleventh
Circuits extend jurisdiction in such cases but the
Ninth Circuit applies a more restrictive test that
excludes such cases from federal court.

PARTIES TO THE PROCEEDING
Pursuant to Supreme Court Rule 14.1(b),
petitioner states that all parties appear in the
caption of the case on the cover page.
CORPORATE DISCLOSURE STATEMENT
Placer Dome, Inc. ("PDI") PDI is wholly
amalgamated into Barrick Gold Corporation. There
is no parent or publically held company owning 10%
or more of the corporation’s stock.
Barrick Gold Corporation. There is no
parent or publically held company owning 10% or
more of the corporation’s stock.
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The petitioners, Placer Dome, Inc., and
Barrick Gold Corporation, respectfully pray that a
writ of certiorari issue to review the judgment of the
United States Court of Appeals for the Ninth Circuit
entered in this case on September 29, 2009.
OPINIONS BELOW
The opinion of the court of appeals is reported
at 582 F.3d 1083. Appendix to Petition for Certiorari
("App.") la-21a. The district court’s order granting
petitioner’s motion to dismiss the complaint on the
grounds of forum non conveniens is not reported and
appears in the Appendix at pages 22a-60a, infra.
The district court’s order denying respondent’s
motion for reconsideration is not reported and
appears in the Appendix at pages 61a-73a, infra.
JURISDICTION
The judgment of the court of appeals was
entered on September 29, 2009. App. la. A timely
petition for rehearing was denied on November 12,
2009. App. 74a. The jurisdiction of this Court is
invoked under 28 U.S.C. § 1254(1).
STATUTORY PROVISIONS INVOLVED
The relevant portions of the following
statutory provisions are reproduced in the Appendix
at 76a-81a: 28 U.S.C. § 1441 and 28 U.S.C. § 1331.

-2INTRODUCTION AND
STATEMENT OF THE CASE
This case presents an ideal opportunity for the
Court: (1) to enhance judicial economy by preserving
the discretion of district courts to decide non-merits
issues such as forum non conveniens before
jurisdictional issues; and (2) to ensure uniformity in
the exercise of federal question jurisdiction based on
concern for the foreign relations of the United States.
In a series of cases, this court has conferred
upon lower courts increased discretion to decide the
sequence in which jurisdictional and other threshold
non-merits issues will be decided. See Ruhrgas AG v.
Marathon Oil Co., 526 U.S. 574 (1999); Sinochem
Int’l Co. v. Malay. Int’l Shipping Corp., 549 U.S. 422
(2007); Pearson v. Callahan, 555 U.S.__, 129 S. Ct.
108 (2009).
Inevitably, therefore, the Court will have to
decide the question presented in this case--namely,
the standard for appellate review of a district court’s
exercise of its discretion to decide issues in a
sequence that most effectively advances judicial
efficiency. In this case, the district court strictly
followed this Court’s holding in Sinochem that "a
court need not resolve whether it has authority to
adjudicate the case (subject matter jurisdiction) or
personal jurisdiction over the defendant if it
determines that, in any event, a foreign tribunal is
plainly the more suitable arbiter of the merits of the
case." 549 U.S. at 425.

-3Faced with a case involving no U.S. parties, no
U.S. causes of action, and no alleged conduct or
injury in the United States, the district court
correctly perceived that Sinochem charted a course
that would lead to forum non conveniens dismissal
without extensive discovery or the analysis of thorny
jurisdictional issues. In short, this is precisely the
situation this Court envisioned in Sinochem.
Without finding any fault with - or even
addressing - the district court’s forum non
conveniens analysis, and without holding that the
district court had abused its discretion under
Sinochem to sequence the issues, the Ninth Circuit
reversed, holding that an absence of subject matter
jurisdiction precluded consideration of forum non
conveniens. The court of appeals reached that
conclusion by deciding an issue of federal question
jurisdiction on which the Ninth Circuit directly
conflicts with decisions of at least three other
circuits. That issue - the scope of federal question
jurisdiction over issues involving foreign relationspresents a vital, separate issue on which national
uniformity should be restored by this Court.
Accordingly, this case presents an ideal
opportunity for this Court to define the discretion
articulated in Sinochem (and in the related areas
addressed by Ruhrgas and Pearson). Given the large
number of cases in which Sinochem has already been
invoked by the federal courts, this frequently
recurring issue is plainly one of enormous practical
import. Indeed, unless the decision below is
reversed, this Court’s efforts to enhance judicial
efficiency will be thwarted.

-4Furthermore, the remand of this case to state
court impedes the foreign relations of the United
States. This case implicates the important principle
that the "basic choice regarding the competence and
function of the Judiciary and the National Executive
in ordering our relationships with other members of
the international community must be treated
exclusively as an aspect of federal law." Banco
Nacional de Cuba v. Sabbatino, 376 U.S. 398, 425
(1964). Therefore, "matters bearing on the Nation’s
foreign relations ’should not be left to divergent and
perhaps parochial state interpretations."’ First Nat’l
City Bank v. Banco Para El Comercio Exterior de
Cuba, 462 U.S. 611, 622 n. 11 (1983) (quoting
Sabbatino, 376 U.S. at 425).
The Fifth Circuit, in Torres v. S. Peru Copper
Corp., 113 F.3d 540, 542-43 (5th Cir. 1997), had
adopted a pragmatic approach to this issue that
invokes the federal common law of foreign relations
if the complaint substantially affects a foreign
country’s sovereign interests. The Ninth Circuit,
however, has declined to follow the Second, Fifth,
and Eleventh Circuits in this regard and permits the
exercise of federal jurisdiction only when the need to
rule upon an official action by a foreign sovereign is
apparent on the face of the complaint.
This case clearly illustrates the need for a
uniform rule allowing federal question jurisdiction in
cases when the complaint substantially affects a
foreign country’s sovereign interests. The plaintiff
here is a provincial government of the Philippines
challenging thirty years of mining activity conducted
pursuant to permitting and policy decisions of the

-5federal government of the Philippines. Moreover,
Philippine President Marcos or the federal
government of the Philippines owned 49% of the
mine operator whose conduct is at issue. The district
court concluded that the complaint "is replete with
allegations concerning the Philippine Government’s
activities, which contributed to the environmental
harm that Plaintiff has suffered." App. 15a. Even
the Ninth Circuit noted that the complaint is
"sprinkled with references" to the "government’s
complicity in the claimed damages." App. 17a.
Despite the obvious implications of these
claims for the foreign relations of the United States,
the Ninth Circuit found that "the act of state
doctrine is implicated here only defensively and the
complaint does not necessarily raise a stated federal
issue, actually disputed and substantial." App. 15a16a (internal quotes omitted). Yet, even the facts
listed by the Ninth Circuit to "buttress" its
conclusion that the complaint does not invoke the act
of state doctrine - e.g., whether Marcos’s actions
alleged in the complaint were corrupt and openly
condemned by the current government- App. 20a
-- necessarily implicated U.S. foreign relations.
Remanding this case to a state court of Nevada
entangles that court in a foreign nation’s regulatory
and policy system and has substantial implications
for the sovereign interests of the Philippines and the
foreign relations of the United States.

-6PROCEDURAL BACKGROUND
1. Respondent, the Provincial Government
of Marinduque (the "Province"), originally filed this
action in Nevada state court, asserting claims under
Philippine law for alleged environmental damage on
the Philippine island of Marinduque arising from
mining operations of Marcopper Mining Corporation
("Marcopper"), a Philippine company that is not a
party to this case. The Province named as defendant
a Canadian company, Placer Dome, Inc. ("PDr’), an
indirect minority shareholder of Marcopper until it
divested that interest in 1997.
PDI removed this case to the United States
District Court in the District of Nevada. Initially,
the Province expressly agreed with the
characterization of its complaint as implicating the
federal act of state doctrine and the law of foreign
relations. E.g., App. 93a-95a (acknowledging that
defendant has, in part, met its burden of establishing
that the complaint "so implicates our relations with
foreign nations that [the district court] had subject
matter jurisdiction," and acknowledging that the
district court "could be obliged to consider some
aspects of Filipino regulation of the Philippine
natural environment," "that the case involves the
actions of former President Marcos," and "that the
remedies at issue could have foreign relations
implications"). See App. 82a-83a (recognizing
propriety of the assertion of federal jurisdiction).
Indeed, the original complaint contained
numerous statements regarding the involvement of

-7the Philippine government in Marcopper’s mining
activity - e.g., the allegation that the Philippine
government condoned Marcopper’s activities by
issuing and enforcing permits to discharge waste into
Calancan Bay. App. 128a. The complaint also
alleged that the Philippine government itself owned
at least 49% of the shares of Marcopper- a larger
percentage than the 39.9% indirectly owned by PDI.
App. 122a
PDI moved to dismiss the action in federal
court for lack of personal jurisdiction and on the
grounds of forum non conveniens. In response, the
Province requested jurisdictional discovery. PDI
then moved to stay the personal jurisdiction issue
and for adjudication of the forum non conveniens
first. The district court found subject matter
jurisdiction and, granted the Province leave to
conduct "limited discovery to determine whether this
Court may exercise personal jurisdiction." App.
111 a- 112a. After PDI was amalgamated into Barrick
Gold Corporation ("Barrick"), Barrick was added as a
defendant.
On March 6, 2007, the day after this Court
decided Sinochem, the district court, citing
Sinochem, suspended jurisdictional discovery
pending consideration of forum non conveniens
issues. The court later granted PDI’s Motion to
Dismiss on forum non conveniens grounds in favor of
a Canadian forum. App. 60a. The district court
stated that "the Court finds no need to engage the
jurisdictional questions before dismissing on the
basis of forum non conveniens." It noted that "[t]his
case is of the type envisioned by the Sinochem Court

-8as fit for immediate dismissal on the basis forum non
conveniens: complex questions of both subject
matter and personal jurisdiction are present here."
App. 26a. The district court then proceeded to
conduct an exhaustive forum non conveniens
analysis, eventually finding that "the public interest
factors weigh heavily in favor of dismissal. This
district bears little, if any, connection to this action."
App. 59a.
The Province moved for reconsideration. In its
January 16, 2008 Order addressing reconsideration,
the district court acknowledged that it had
overlooked its previous order denying remand but
confirmed the existence of subject matter jurisdiction
based upon the act of state doctrine. App. 63a. It
reviewed its forum non conveniens analysis and
confirmed dismissal because "two public interest
factors, local interest and local burden, weigh heavily
in favor of dismissal." App. 71a-72a.
2. On the Province’s appeal, the Ninth Circuit
reversed. The Ninth Circuit did not reach the issue
of forum non conveniens nor did it review whether
the district court had abused its discretion in
deciding the forum non conveniens issue. Instead,
the Ninth Circuit ruled that it had "the authority to
determine for ourselves, under Sinochem, whether
the jurisdictional issue should be addressed,
regardless of the path the district court chose to
take." App. 8a. In examining the issue of subject
matter jurisdiction, the Ninth Circuit noted that,
under Sinochem, the "difference could be significant"
for cases originating in state court and removed to
federal court. App. 10a. It noted that, "[i]n a removal

scenario, the sequencing of the decision may have
practical consequences." Id. It concluded that
"Sinochem presents no bar to our reaching the issue
of whether the Province’s allegations invoke federal
questions." Id.
Once it reached the issue of subject matter
jurisdiction, the Ninth Circuit followed its decision in
Patrickson to rule that no federal question existed:
"Fatal to the district court’s removal jurisdiction,
however, is that the act of state doctrine is
implicated here only defensively .... " App. 15a. In so
ruling, it acknowledged that, in Patrickson, it was
"parting ways with other circuits that had more
broadly interpreted the doctrine." App. 13a.
REASONS FOR GRANTING THE PETITION
The decision below conflicts with prior
decisions of this Court and with decisions of other
circuit courts on questions of great practical
importance. If left undisturbed, the decision below
would undo the salutary discretion this Court
conferred upon district courts to dispose of
jurisdictional and non-merits threshold issues in the
most efficient manner.
Facing a case that, for multiple reasons,
clearly does not belong in a U.S. forum, the district
court exercised its discretion under Sinochem to
proceed directly to forum non conveniens as the
grounds for dismissal. The Ninth Circuit’s decision
to revisit subject matter jurisdiction is directly
contrary to this Court’s ruling in Sinochem and other
cases.

-10Review by this court is all the more warranted
because the Ninth Circuit reached out to decide an
issue of subject matter jurisdiction on which it
conflicts with three other circuits. Moreover, the
remand to state court jurisdiction in disregard of
important foreign relations concerns is destructive of
the foreign relations of the United States. This case
involves protection of the important principle that
"the basic choice regarding the competence and
function of the Judiciary and National Executive in
ordering our relationships with other members of the
international community must be treated exclusively
as an aspect of federal law." Banco Nacional de
Cuba v. Sabbatino, 376 U.S. 398, 425 (1964).
Therefore, "matters bearing on the Nation’s foreign
relations ’should not be left to divergent and perhaps
parochial state interpretations."’ First Nat’l City
Bank v. Banco Para E1 Comercio Exterior de Cuba,
462 U.S. 611, 622 n.ll (1983) (quoting Sabbatino,
376 U.S. at 425.)
Handing this case to a state court of Nevada
entangles that court in a foreign nation’s regulatory
and policy system with substantial implications for
the sovereign interests of the Philippines. Such a
situation can seriously erode the foreign relations of
the United States.

-11THE PETITION SHOULD BE GRANTED
TO PROTECT THE DISCRETION
GRANTED TO DISTRICT COURTS BY
THIS COURT IN SINOCHEM TO TREAT
NONMERITS ISSUES IN THE MOST
EFFICIENT ORDER
Sinochem Int’l Co. v. Malaysia Int’l Shipping
Corp., 549 U.S. 422, 425 (2007), vested district courts
with the discretion to dismiss a case for forum non
conveniens without having first to resolve whether
the court has authority to adjudicate the merits of
the case. The principle underlying a district court’s
discretion to choose among threshold non-merits
grounds for dismissal is that "[j]urisdiction is vital
only if the court proposes to issue a judgment on the
merits." Sinochem, 549 U.S. at 431 (quoting Intec
USA, LLC v. Engle, 467 F.3d 1038, 1041 (7th Cir.
2006). Under Sinochem, "[a] district court ... may
dispose of an action by a forum non conveniens
dismissal, bypassing questions of subject-matter and
personal jurisdiction, when considerations of
convenience, fairness, and judicial economy so
warrant." Id. at 432.
The district court exercised this discretion in
its June 7, 2007 Order: "the Court finds no need to
engage the jurisdictional questions before dismissing
on the basis of forum non conveniens." App. 29a.
The district court noted that: "This case is of the
type envisioned by the Sinochem Court as fit for
immediate dismissal on the basis forum non
conveniens: complex questions of both subject matter
and personal jurisdiction are present here." App.
26a. However, in its January 16, 2008 Order, the

-12district court realized that it had previously issued
an order retaining jurisdiction because the complaint
invoked the act of state doctrine, thereby conferring
federal question jurisdiction. App. 62a-64a. After
reviewing the record, the district court adopted the
reasoning set forth in its earlier order and concluded
that subject matter jurisdiction existed. Id.
The Ninth Circuit, however, ignored the
district court’s discretion to dismiss on grounds of
forum non conveniens and reviewed the jurisdictional
issues first. App. 10a ("In sum, Sinochem presents
no bar to our reaching the issue of whether the
Province’s allegations invoke federal questions").
The Ninth Circuit reversed and remanded the
district court’s order, without reaching the forum non
conveniens issue, ruling that the "complaint does not
present a federal question" and "therefore [the
district court] lacked subject matter jurisdiction."
App. 20a-21a.
In reversing the forum non conveniens
dismissal on subject matter jurisdiction grounds, the
Ninth Circuit robbed the district court of the
discretion explicitly granted by this Court in
Sinochem. To fully achieve the efficiencies sought
by Sinochem, this Court should make clear that the
circuit courts should also have the discretion to
address forum non conveniens issues before
jurisdictional issues. Here, the district court applied
the public and private interest factors set forth in
Gulf Oil v. Gilbert, 330 U.S. 501, 508 (1947), in
ruling on forum non conveniens, and found that the
balance of relevant factors weighed "heavily~’ in favor
of dismissal (the "FNC Order"). App. 22a-60a. In

-13this case, therefore, remand simply forces a state
court to repeat the analysis already completed by the
district court. See Eaton v. Second Judicial Dist.
Court, 616 P.2d 400, 401 (Nev. 1980) ("the doctrine of
forum non conveniens is not limited to a single
factor," but "involves a balancing approach using
several other factors, including public and private
interests"), overruled on other grounds by Pan v.
Eight Judicial Dist. Court, 88 P.3d 840 (Nev. 2004)).
This case demonstrates how the failure to follow the
issue sequencing used by the district court
eviscerates the efficiencies contemplated by
Sinochem.
Another problem with the Ninth Circuit’s
failure to follow the issue sequencing used by the
district court is that it results in differing treatment
for cases originally filed in federal court and those
removed to federal court from state court. The Ninth
Circuit even noted that, "[~]or a case originating in
state court, however, the difference could be
significant," and that, "in a removal scenario, the
sequencing of the decision may have practical
consequences." App. 10a. This differing treatment is
not contemplated by Sinochem, which relied
extensively on Ruhrgas AG v. Marathon Oil Co., 526
U.S. 574, 578 (1999), a case that was removed to
federal court. In Ruhrgas, the Court declared that
"in cases removed from state court to federal court,
as in cases originating in federal court, there is no
unyielding jurisdictional hierarchy." In fact,
Sinochem’s holding that "(a) federal court has leeway
’to choose among threshold grounds for denying
audience to a case on the merits,"’ 549 U.S. at 431,

-14comes directly from Ruhrgas, 526 U.S. at 585 ("It is
hardly novel for a federal court to choose among
threshold grounds for denying audience to a case on
the merits"). In essence, Sinochem expands on the
principle first asserted in Ruhrgas that subject
matter jurisdiction need not be addressed where
there is a less burdensome threshold ground for
dismissal ("there is no ’mandatory sequencing of
jurisdictional issues,"’ Sinochem, 549 U.S. at 431
(quoting Ruhrgas, 526 U.S. at 584 (which explicitly
included cases originating in state court)).
The Ninth Circuit ignored the issue
sequencing chosen by the district court pursuant to
the guidance in Sinochem. By addressing subject
matter jurisdiction after the district court fully
considered and resolved forum non conveniens, the
Ninth Circuit creates an unjustifiable quandary for a
district court, an unwarranted burden on both the
district and appellate courts, and, in the
circumstances of this case, a redundant burden on
the state court to which the matter will be remanded.
II. THE PETITION SHOULD BE GRANTED
TO RESOLVE THE SHARP SPLIT OF
AUTHORITY ON THE SCOPE OF THE
FEDERAL COMMON LAW OF FOREIGN
RELATIONS
The Ninth Circuit’s ruling unacceptably
narrows the federal common law of foreign relations
and federal question jurisdiction over important
aspects of foreign relations. This approach
improperly presents critical foreign relations issues

-15to state courts rather than federal courts, despite
this Court’s admonition in numerous cases that
relationships between the United States and other
countries must be treated exclusively as an aspect of
federal law. This Court should endorse the approach
adopted by the Second, Fifth, and Eleventh Circuit
which considers whether the foreign relations of the
United States are implicated by the allegations of the
complaint.
A. There Is A Circuit Split As To
Whether Cases Implicating The
Foreign Relations Of The United
States Invoke Federal Question
Jurisdiction Based Upon The
Federal Common Law Of Foreign
Relations
There is a circuit split as to whether federal
question jurisdiction is met in cases having
important foreign policy implications even though
not raised as an essential element of a cause of
action. The Second, Fifth, and Eleventh Circuits
have found federal question jurisdiction in such
cases, while the Ninth Circuit has not. The Fifth
and Eleventh Circuits have held that federal
question jurisdiction exists based on the federal
common law of foreign relations when an action
implicates vital economic or sovereign interests of a
foreign government. The Ninth Circuit is much more
restrictive, allowing federal question jurisdiction
only when the allegations of the complaint "invoke
an act of state as an essential element" of the claims.
App. 17a.

-16In Torres v. S. Peru Copper Corp., the Fifth
Circuit analyzed the removal of a state law tort
action on the basis of federal question jurisdiction.
That court found that, because the plaintiffs’
complaint implicated important foreign policy
concerns, substantial questions of federal common
law were raised, making the exercise of federal
question jurisdiction appropriate. 113 F.3d 540, 543
(5th Cir. 1997). In Torres, approximately 700
Peruvian citizens filed an action in Texas state court
alleging state-law causes of action against Southern
Peru Copper Corporation, claiming they were
harmed by sulfur dioxide emissions from copper
smelting and refining operations. Id. at 541-42. The
defendant removed the case to federal court,
asserting federal question jurisdiction based on the
interest of Peru in the litigation and the fact that the
case could affect relations between Peru and the
United States. Id. at 542. In its application of the
well-pleaded complaint rule, the Fifth Circuit
"examine[d] the entire record for a proper
understanding of the true nature of the complaint."
Id. In so doing, the Fifth Circuit noted Peru’s "vital
economic interests" and the fact that the mining
industry "is critical to that country’s economy." Id.
at 543. Further, the court noted that "the Peruvian
government has participated substantially in the
activities for which SPCC is being sued." Id. (the
government owned the land, minerals, and refinery
during certain relevant time periods, granted
concessions allowing SPCC to operate, and regulated
the mining industry). For these reasons, the Fifth
Circuit found that the action "strikes not only at vital
economic interests but also at Peru’s sovereign

-17interests by seeking damages for activities and
policies in which the government actively has been
engaged." Id. Thus, the complaint raised
"substantial questions of federal common law by
implicating important foreign policy concerns." Id.
(citing Republic of Philippines v. Marcos, 806 F.2d
344, 352 (2d Cir. 1986)).
In Pacheco de Perez v. AT&T Co., 139 F.3d
1368, 1377 (11th Cir. 1998), the Eleventh Circuit
adopted the Fifth Circuit’s framework to evaluate
whether the federal common law of foreign relations
was implicated by state law tort claims arising out of
injuries suffered in a gas pipeline explosion in
Venezuela. The factors it considered included
"whether the injuries occurred on foreign soil,
whether the foreign government’s policy decisions or
actions are brought into question by the suit,
whether the foreign government was involved in the
alleged wrongdoing, and whether the action strikes
at the heart of the economic and sovereign interests
of the foreign nation." Id. at 1377. The Perez court
noted that "[t]he cases addressing this area of federal
common law generally involve disputes in which a
foreign government, or its instrumentality, is a
named party to the lawsuit, or where the actions of a
foreign government are a direct focus of the
litigation." Id. The court evaluated whether the
government had directly participated in the allegedly
tortious actions and whether the lawsuit threatened
Venezuela’s economic vitality, finding that the
plaintiffs’ complaints were not "so intertwined with
the sovereign interests of Venezuela as to place this
case within the purview of the federal courts." Id. at

-181378. The Eleventh Circuit held that the evidence
regarding Venezuela’s interests in the action was
"too speculative and tenuous" to confer federal
jurisdiction over the case. Id. Here, the analytical
framework adopted by the Eleventh Circuit, compels
the exercise of subject matter jurisdiction: the
interest of the Philippine government in this action,
and its involvement in the underlying events, is
easily inferred from the allegations of the complaint.
In Republic of the Philippines v. Marcos, the
Second Circuit considered whether federal question
jurisdiction existed where the government of the
Philippines sought to enjoin former President Marcos
in New York state court from selling certain property
held by Marcos in New York. 806 F.2d 344, 352 (2d
Cir. 1986). The Second Circuit held that removal
based on federal question jurisdiction was
appropriate because, as alleged in the complaint, the
plaintiffs claims "necessarily require determinations
that will directly and significantly affect American
foreign relations," id. at 352-54, because they
concerned the efforts of a foreign government to
reach property located in the United States.
The Second Circuit looked to Sabbatino and
Republic of Iraq in concluding that federal questions
were raised: "The principles stated in Sabbatino and
Republic of Iraq extend beyond the act of state
doctrine context in which both cases arose and
support the existence of federal jurisdiction where
the allegations in the complaint, as in this case,
concern efforts by a foreign government to reach or
obtain property located here." Id. at 353 (emphasis
added). Further, the Second Circuit stated:

- 19We hold that federal jurisdiction is
present in any event because the claim
raises, as a necessary element, the
question whether to honor the request
of a foreign government that the
American courts enforce the foreign
government’s directives to freeze
property in the United States subject to
future process in the foreign state. The
question whether to honor such a
request by a foreign government is itself
a federal question to be decided with
uniformity as a matter of federal law,
and not separately in each state ...
regardless of whether the overall claim
is viewed as one of federal or state
common law.
Id. at 354 (internal quotation omitted).
The Ninth Circuit explicitly split from the
holdings of Marcos, Torres, and Perez. In Patrickson
v. Dole Food Co., Inc., 251 F.3d 795, 803 (9th Cir.
2001), that court found "no logical connection"
between the implication of foreign relations and the
assertion of federal question jurisdiction. In that
case, the Ninth Circuit ruled that a class action
brought by Latin American banana workers against
multinational fruit and chemical companies alleged
to have exposed the workers to a toxic pesticide
failed to raise a federal question and must therefore
be remanded to state court. Id. at 798, 808-09. The
plaintiffs brought the action in Hawaii state court,
and defendants removed claiming federal question
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relations. Id. at 798-99.
The Ninth Circuit applied the well-pleaded
complaint rule to find that, as the case was framed
by plaintiffs, the court was not required "to evaluate
any act of state or apply any principle of
international law." Id. at 800. Therefore, "[t]he
common law of foreign relations will become an issue
only when - and if- it is raised as a defense." Id.
The court further characterized the defendants’
argument that federal question jurisdiction was
appropriate "because the case concern[ed] a vital
sector of the economies of foreign countries and so
ha[d] implications for our nation’s relations with
those countries" as an argument designed to create
an exception to the well-pleaded complaint rule in
the case of federal common law of foreign relations.
Id. at 800-01.
B. The Circuit Split Needs To Be
Resolved To Protect The Interests
Served By The Federal Common
Law Of Foreign Relations
This circuit split, which has a real impact on
the operation of the federal courts and the
administration of justice, is now ripe for resolution
by this Court. Federal jurisdiction in these types of
cases should not hinge on a factor as arbitrary as the
circuit of the forum. The Patrickson approach leaves
this country’s foreign policy interests vulnerable to
inconsistent rulings by parochial state courts. Such
rulings could threaten the foreign relations of the
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court system, not fifty, should make these rulings in
this arena.
The Torres/Perez approach protects against
this vulnerability and better serves the purposes of
the federal common law of foreign relations, which
was established due to the uniquely federal interest
in foreign policy. Indeed, the Constitutional scheme
requires a uniform approach to foreign policy, one
that cannot be obtained where state courts apply
their own laws in piecemeal fashion. See Republic of
Iraq, 353 F.2d at 50 ("It is fundamental to our
constitutional scheme that in dealing with other
nations the country must speak with a united voice").
State courts cannot provide the uniformity of
treatment provided by the federal court system. This
Court has stated a number of times that "matters
bearing on the Nation’s foreign relations should not
be left to divergent and perhaps parochial state
interpretations." First Nat’l City Bank v. Banco Para
El Comercio Exterior de Cuba, 462 U.S. 611, 622 n.ll
(1983). As one commentator has stated:
Functionally, state courts lack national
perspective and have a tendency to be
self-serving at the expense of other
states. Furthermore, federal courts are
not subjected to the local political
processes that plague state courts and
so they are able to be more sensitive to
national foreign relations interests. The
potential harms of not adhering to these
realities would be either a state court
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federal government’s foreign policy
agenda or a state court decision that
offends a foreign state and causes a
nationwide danger.
Benjamin R. Ehrhart, Note, The Role of U.S. Foreign
Policy In Establishing Jurisdiction: Should Foreign
Policy Be An Exclusively Federal Concern, 28
Hastings Int’l & Comp. L. Rev. 229, 245-46 (Winter
2005).
Moreover, the Torres/Perez approach is a
workable and pragmatic solution to the problem. It
invokes the federal common law of foreign relations
if the complaint substantially affects a foreign
country’s sovereign interests, even if the elements of
the causes of action on their face do not require
adjudication of a foreign sovereign’s actions. The
factors considered in this jurisdictional inquiry
"include whether the injuries occurred on foreign
soil, whether the foreign government’s policy
decisions or actions are brought into question by the
suit, whether the foreign government was involved in
the alleged wrongdoing, and whether the action
strikes at the heart of the economic and sovereign
interests of the foreign nation." Perez, 139 F.3d at
1377.
Essentially, the Ninth Circuit has combined
and tightened the parameters of the well-pleaded
complaint rule and the act of state doctrine into a
rule that excludes a number of cases implicating
important foreign policy concerns. This approach
ignores the reality that important foreign policy
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case even if the specific causes of action do not
require a ruling on the actions of a foreign sovereign
as an essential element of the claim. The present
case is a perfect example.
C. This Case Provides An Excellent
Vehicle To Confirm The Need For A
Uniform Approach To Matters
Bearing On Foreign Relations
The need for a uniform approach to matters
bearing on foreign relations is apparent in this case.
At its heart, this case involves a provincial
government of the Philippines challenging the
actions of the federal government of the Philippines
over the regulation and development of the natural
resources of the Philippines.
The district court correctly ruled that this case
involves extensive action by the Government of the
Philippines. Actions and policy decisions by the
Government of the Philippines are woven throughout
the allegations of the complaint. In its decision
dismissing the case, the district court identified a
number of allegations that implicated actions by the
Government of the Philippines including:
(1) President Marcos overturned a presidential
proclamation to allow mining; (2) Marcos, and later
the Philippine’s Commission on Good Government,
owned 49 percent of the company that owned and
operated the mine; (3) a government commission was
ordered to allow some of the dumping at issue; (4) a
pollution commission was ordered to remove
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(5) President Aquino ordered a pollution control
board not to enforce a cease and desist order against
the operator of the mine. App. 15a. Even the
Province has admitted that the case involves "some
aspects of Filipino regulation of the Philippine
natural environment," and "that the case involves
the actions of former President Marcos." App. 94a.
In essence, the Province seeks to have a court
of general jurisdiction in Nevada review thirty years
of actions by a mining company majority-owned and
controlled by the Government of the Philippines as
well as thirty years of regulatory and permitting
decisions by various agencies of the Government of
the Philippines.
Another reason this case belongs before
federal courts is the Province’s assertion of parens
patriae standing. This Court has made it clear that
the availability of parens patriae standing is a
question for the federal branches of government:
"parens patriae standing should not be recognized in
a foreign nation ... unless there is a clear indication
by the Supreme Court or one of the two coordinate
branches of government to grant such standing."
SEIU Health & Welfare Fund v. Philip Morris Inc.,
249 F.3d 1068, 1073 (D.C. Cir. 2001).
The allegations of the complaint implicate
important foreign relations and require the uniform
treatment that flows from the exercise of federal
question jurisdiction. The decision below has
exacerbated an existing circuit split on the
application of federal common law to foreign

- 25 sovereign interests when a court is deciding to
exercise federal question jurisdiction. This Court
should remedy the conflict.
CONCLUSION
The petition for a writ of certiorari should be
granted.
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