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ARGUMENT
1. Unblinkingly, DynCorp argues (Opp. 16)
that certiorari should be denied because there is no
"factual predicate" to conclude "that this case
involves egregious discrimination." That, of course,
proves precisely the problem and precisely why
clarification by this Court of the proper punitive
damages standard is needed. In 2010, a Fortune
1000 company still publicly and officially declares
that there is nothing at all egregious about:
its Vice-President for Business Development
reading a letter in Ebonics like "the character
on Fat Albert" at a dinner of corporate
executives racially mocking WWNS’s African
American President ("we-ba going-ba, doba***"), while company Presidents and VicePresidents laughed "continuously," Pet. App.
13a, C.A.J.A. 935, 1023, 1025, 1029, 1152;
its corporate Vice-President being presented
with a T-shirt, reading "WWNS - I took them
down, and all I got was this lousy T-Shirt," as
a reward for his efforts to destroy a minorityowned business, Pet. App. 12a; C.A.J.A. 1139,
and refusal to pay WWNS for completed work
for which the federal government had already
paid DynCorp, Pet. App. lla; C.A.J.A. 301,
1274-1276;
its Information Technology Manager in Iraq
openly referring to WWNS officials as
"nigger," "kaffir," and "bush baby," Pet. App.
12a; C.A.J.A. 872, 931;
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its same Manager stating "two to three times
a week" that "the proper role of the black man
was to go out and kill a lion, proving his
manhood, at which point he should be put to
work to feed his family * * * and mated with a
woman," Pet. App. 12a; C.A.J.A. 874;
its same Manager driving a WWNS manager
from his workplace at gunpoint, Pet. App. 11a;
C.A.J.A. 256, 885-888, and DynCorp stealing
WWNS’s non-managerial employees,Pet.
App. lla; C.A.J.A. 285-289, 937-938; or
its Vice-President of Operations referring to
Mr. Gray as "a stupid black motherf***r," Pet.
App. lla-12a.
That does not even exhaust what the majority
acknowledged was the "abundant evidence of racial
animus" in this case that nearly destroyed a business
and put scores of employees out of work. Pet. App.
30a; C.A.J.A. 670-671, 792-793. But it certainly
provided a predicate for the jury to conclude that
"egregious or outrageous acts * * * support[ed] an
inference of the requisite ’evil motive"’ needed to
support an award of punitive damages under this
Court’s decision in Kolstad v. American Dental
Association, 527 U.S. 526, 538 (1999).
At least it would have if the court of appeals
followed Kolstad and the same law as the First,
Second, Third, Fifth, Sixth, Eighth, and Ninth
Circuits. Pet. 13-14. Instead, the court of appeals
applied the rule announced in its en banc decision in
Ocheltree v. Scollon Productions, Inc., 335 F.3d 325
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(4th Cir. 2003), that evidence of "severe or pervasive"
discrimination alone will not support a jury inference
of the requisite mens rea for punitive damages, id. at
333, 336. That confirms that Fourth Circuit law is on
a different track from that of other circuits. Only this
Court’s review can restore uniformity to this
important question of federal law.
DynCorp’s repeated insistence (Opp. 2, 18, 19, 20)
that the court of appeals did not decide whether that
"egregious or outrageous" conduct would suffice to
support the verdict cannot survive a straightforward
reading of the opinion. The whole reason that the
court of appeals, after having found "abundant
evidence of racial animus," Pet. App. 30a, found it
necessary to "comb the record" for other evidence of
DynCorp’s indifference to federal law is that the
court concluded that its decision in Ocheltree
controlled this case (Pet. App. 34a). And Ocheltree
required the court to disregard the extraordinary
evidence of overt racial discrimination and animus in
this case and hunt for some completely different type
of evidence to meet this Court’s Kolstad standard.
Thus, whether the court of appeals properly
vacated the punitive damages award because it
"combed the record" and found nothing other than
"abundant evidence of racial animus" of the caliber at
issue here is precisely the question that this case
presents and it is precisely the question on which the
courts of appeals are in conflict.
DynCorp also complains (Opp. 17) that the court
did not use the word "egregious." True. Some things
go without saying.

4
Beyond that, the problem here was not, as
DynCorp would have it (Opp. 2), that the court looked
hard at the evidence of discriminatory conduct and
concluded that it failed to cross some unarticulated
line of egregiousness. Indeed, DynCorp cites nothing
in the court of appeals’ decision "disagree[ing] with
WWNS’s assessment of DynCorp’s conduct as
’egregious.’" Opp. 2. Instead, DynCorp simply
continues before this Court its effort, in Judge
Duncan’s words, to "pretty significantly sanitiz[e]"
the record in this case. 4th Cir. Arg. Tr. at 7.
That will not work. The facts are as the jury
found them, and the persistent problem with Fourth
Circuit law and thus the decision here is that, having
just spent page after page of its decision analyzing
the abundant evidence of repeated, overt, and
virulent racial discrimination and mockery unleashed
on WWNS, the court then turned around and held as
a matter of law that there was "no" relevant
"evidence in the record" - absolutely "none" - that
could support an inference of malice or reckless
indifference. Pet. App. 35a, 37a. Kolstad says the
opposite. So do all of the other circuits that have
addressed the question. Pet. 13-14.1
1 DynCorp insists (Opp. 14-15) not only that there is
nothing egregious about destroying a company just because it is
owned by "nigger[s]," "kaffir[s]," and "bush bab[ies]," and
racially mocking its African American president at a dinner of
corporate executives, but also that such evidence does not even
support liability in this case. Specifically, DynCorp argues that
the court improperly attributed "racial animus by subordinate
employees" to a single purportedly non-discriminatory
decisionmaker. That argument is meritless, as the court of
appeals held, because this case involved "a collective decision to
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Finally, DynCorp’s oft-repeated statement that
WWNS conceded that the question presented was not
decided (Opp. 2, 12, 15-16) is not at all fair or
accurate. What the court of appeals did not consider
or decide was whether the evidence of outrageous
discriminatory conduct itself supported the punitive
damages award - and whether they should have is
the question presented. That is very different from
saying that the court did not consider the legal
question of that evidence’s relevance, as DynCorp
contends. The legal relevance of the discriminatory
conduct was specifically argued to the court, WWNS
C.A. Br. 40-41, and the court’s reliance on Ocheltree
as on-point and controlling precedent rejecting
WWNS’s argument proves that the court did exactly
what the petition says it did. There is simply no
other way to read the court’s extension of Ocheltree to
a record with such abundant and extensive evidence
of virulent racial animus at the highest corporate
levels of DynCorp.
2. The conflict between Fourth Circuit law and
the law of this Court is inescapable. Although
DynCorp suggests (Opp. 18) that Kolstad left open
the question of whether evidence of egregious racial
terminate" WWNS made by high-level executives who were
themselves infected with racial animus. Pet. App. 24a, 25a &
nn. 9, 10; see also id. at 24a (%Ve disagree with the initial
premise that only Cashon made the decision."). The argument
is also barred because it seeks to alter, not defend, the judgment
below. See Rondeau v. Mosinee Paper Corp., 422 U.S. 49, 61
n.ll (1975) (declining to consider argument that was not "the
subject of a cross-petition," yet "would alter the judgment of the
Court of Appeals, * * * rather than providing an alternative
ground for affirming it").
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discrimination alone could support a punitive
damages award, Kolstad did no such thing. Quite the
opposite, this Court unambiguously held that
"egregious misconduct is evidence of the requisite
mental state," 527 U.S. at 535 (emphasis added), and
that "evidence of an employer’s egregious behavior
would provide one means of satisfying the plaintiffs
burden to ’demonstrat[e]’ that the employer acted
with the requisite ’malice or
reckless
indifference,’" id. at 539 (alteration and omission in
original) (citation omitted). See also id. at 538 ("To
be sure, egregious or outrageous acts may serve as
evidence supporting an inference of the requisite ’evil
motive.’"); id. at 539 ("malice... may be implied from
outrageous conduct") (omission in original).
DynCorp’s effort to diminish the circuit conflict
fares no better. Contrary to DynCorp’s argument,
other courts do not require that evidence of egregious
conduct be supplemented by particularized evidence
of knowledge of the law. They instead hew faithfully
to Kolstad and make the egregiousness of the conduct
an independent and sufficient basis for satisfying the
punitive damages standard. The rule in the Second
Circuit, for example, is that punitive damages can be
awarded based on evidence "(1) that the defendant
’discriminate [d] in the face of a perceived risk that its
actions . . . violate[d] federal law,’ or (2) of ’egregious
or outrageous acts’ that ’may serve as evidence
supporting an inference of the requisite evil motive.’"
United States v. Space Hunters, Inc., 429 F.3d 416,
427 (2d Cir. 2005) (alterations and omission in
original) (citations and some internal quotation
marks omitted).
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The law of the First, Third, Fifth, Sixth, and
Ninth Circuits also disagrees with that of the Fourth
Circuit. See DiMarco-Zappa v. Cabanillas, 238 F.3d
25, 38 (lst Cir. 2001) (’"the willful mistreatment of
persons based on their heritage’ was a clear ’example
of callous indifference,’" and therefore sufficient to
support punitive damages, because "[t]he extent of
federal statutory and constitutional law preventing
discrimination on the basis of ethnicity or race
suggests that defendants had to know that such
discrimination was illegal"); Alexander v. Riga, 208
F.3d 419, 431-432 (3d Cir. 2000) (evidence was
sufficient to support punitive damages where
defendant "persistently refused to deal with AfricanAmericans, as opposed to whites, and represented
that an apartment was not available for inspection or
rental, when it was," since defendant could be
presumed to know "that it was illegal, and had been
for thirty years, to discriminate on the basis of race in
housing’); Passantino v. Johnson & Johnson
Consumer Prods., Inc., 212 F.3d 493, 515 (9th Cir.
2000) (in Kolstad, this Court "made clear that * * *
egregious conduct [can] be evidence of intent to break
the law"); Deffenbaugh-Williams v. Wal-Mart Stores,
Inc., 188 F.3d 278, 280, 286 (5th Cir. 1999) (manager
"manifested the requisite malice or reckless disregard
of Deffenbaugh’s federal rights" by failing to
contradict statement that plaintiff would ’"never
move up with the company being associated with a
black man’" and subsequently pursuing "a series of
pretextual
disciplinary
actions
against
Deffenbaugh"); Jeffries v. Wal-Mart Stores, Inc., 15 F.
App’x 252, 264, 2001 WL 845486, at *9 (6th Cir.
2001) ("Although egregious conduct is not a
prerequisite for a punitive damages award, a plaintiff

8
can introduce evidence of egregious conduct in order
for the jury to draw an inference about the
defendant’s malice or reckless indifference to the
plaintiffs rights.").
The law in the Eighth Circuit is the same. See
Ross v. Kansas City Power & Light Co., 293 F.3d
1041, 1048 (8th Cir. 2002) (punitive damages issue
properly submitted to jury where defendant
"occasionally took ’special efforts’ on behalf of white
applicants" and "there was evidence that [defendant]
may have passed over qualified internal black
candidates in favor of new college graduates who
were white"); Ogden v. Wax Works, Inc., 214 F.3d
999, 1010 (8th Cir. 2000) ("[A] reasonable jury could
have found Hudson’s behavior ’sufficiently abusive’ to
manifest the requisite malice or reckless disregard
for Ogden’s rights.").
DynCorp notes (Opp. 23 n.4) that, in Ogden,
there was also direct evidence of the employer’s
knowledge of federal law. See Ogden, 214 F.3d at
1010. But the Eighth Circuit’s subsequent decision
in Ross affirmed the submission of punitive damages
to the jury on the basis of egregious conduct alone
and thus did not require direct evidence of the
defendant’s mental state. To the extent, however,
that Ogden suggests that the law of the Eighth
Circuit requires direct evidence, that would simply
deepen the circuit conflict, making this Court’s
review all the more critical.
Similarly, DynCorp’s reliance (Br. 22) on Hysten
v. Burlington Northern Santa Fe Railway Co., 530
F.3d 1260 (10th Cir. 2008), is misplaced. Assuming
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that case adopts the rule that egregious or
outrageous discrimination alone is not enough, and
thus concurs in the rule of law adopted by the Fourth
Circuit, that argument, like DynCorp’s reading of
Ogden, would simply widen the scope of the circuit
conflict and compound the need for this Court’s
review.
Finally, unable to deny the conflict, DynCorp
attempts to change the subject, arguing (Opp. 21)
that other courts have not held that "egregious
conduct always supports a punitive damages award."
That is indeed true. It is also irrelevant. WWNS’s
point has never been that the jury had to award
punitive damages. The question instead is whether
the law permits the jury’s discretionary decision to
award such damages to stand given the evidence of
egregious or outrageous discrimination in the record.
Had this case arisen in the First, Second, Third,
Fifth, Sixth, Eighth, or Ninth Circuits, the answer
would have been yes. But the answer was no in the
Fourth Circuit. That is the problem.
3. Finally, DynCorp’s contention (Opp. 24-25)
that the judgment is supported by an alternative,
unchallenged ruling is simply wrong. The identical
legal error pervaded both aspects of the court’s
punitive damages analysis (the substantive standard
and the jury instruction). And the unqualified
Question Presented captures the error in both of its
manifestations.
The Question Presented asks "[w]hether evidence
of overt and egregious intentional discrimination on
the basis of race can support an inference that the
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defendant acted with malice or with reckless
indifference to the plaintiffs federally protected
rights." Pet. i. That legal error was just as critical to
the court of appeals’ holding that the jury instruction
on punitive damages was erroneous as it was to the
court’s articulation and application of the substantive
punitive damages standard. Pet. App. 37a (in
deciding "whether DynCorp was prejudiced by the
instruction, we note again that WWNS has not
identified any evidence that DynCorp suspected that
terminating the CivPol Subcontract might violate
federal law, and we found no such evidence in the
recorc~’) (emphasis added).2 That ruling thus is not
an independent ground for sustaining the judgment;
it is the Question Presented twice over.

2A showing of prejudice was required because DynCorp
waived its objection to the jury instruction in district court and,
thus, the court of appeals was reviewing for plain error. Pet.
App. 36a.
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CONCLUSION
For the foregoing reasons, and those stated in the
petition, the petition for a writ of certiorari should be
granted. In the alternative, the judgment should be
summarily reversed in light of this Court’s decision in
Kolstad v. American Dental Association, 527 U.S. 526
(1999). 3
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3 Because a portion of the court of appeals’ opinion was
inadvertently omitted from the petition appendix, the court’s
opinion has been reproduced in full as an addendum to this
brief. We apologize for the error.
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