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INTRODUCTION
In opposing certiorari, respondents focused their

efforts on arguing that this case is not an appropriate
"vehicle" to decide the undeniably important question
presented. Opp.7. We explained why respondents
were wrong in our reply brief in support of certiorari.
And the government acknowledges that the question
presented is squarely before the Court. Instead, the
government argues that certiorari is unwarranted
because (1)the Ninth Circuit’s ruling that tribes have
inherent sovereignty over child-custody proceedings
involving nonmembers outside Indian country is
correct, U.S.Br.8-14, and (2)there is no practical need
for this Court’s review, U.S.Br.18-22. Each of those
arguments only underscores the case for certiorari.
The government’s defense of the Ninth Circuit rule is
based on a far-reaching conception of tribal sovereignty
that is sharply at odds with this Court’s precedents and
will have profound implications for Alaska. And the
government’s view of the situation from Washington,
D.C. is drastically out of touch with the real world
problems and confusion on the ground in Alaska.

ARGUMENT
A. THE GOVERNMENT’S MERITS DEFENSE

UNDERSCORES THE NEED FOR REVIEW
1. It is not surprising that the government has

recommended denial given its central "policy"
objective of "supporting tribal justice systems."
U.S.Br.1 (parenthetical). That objective has put the
government on the losing side of most of the Court’s
recent tribal sovereignty cases. See, e.g., U.S.Br. in
Plains Commerce Bank v. Long Family Land & Cattle
Co., 128 S. Ct. 2709 (2008); U.S.Br. in Nevada v. Hicks,
533 U.S. 353 (2001); U.S.Br. in Atkinson Trading Co. v.
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Shirley, 532 U.S. 645 (2001); U.S.Br. in Strate v. A-1
Contractors, 520 U.S. 438 (1997). In each case, this
Court rejected the government’s more expansive views
concerning tribal sovereignty over nonmembers on
reservations. Plains Commerce, 128 S. Ct. at 2721;
Hicks, 533 U.S. at 359-65; Atkinson Trading Co., 532
U.S. at 656-57; Strate, 520 U.S. at 456-59. What is
remarkable about the government’s position in this
case is not that it supports the tribe, but how far it
goes in propounding the scope of tribal sovereignty--
over a nonmember, outside Indian country, to
terminate parental rights--without even recognizing
the novelty of the theory it advances.

2. a. As explained in the petition (Pet.16-18), this
Court has consistently stressed that "the inherent
sovereignty of Indian tribes" is "limited to ’their
members and their territory,’" Atkinson Trading, 532
U.S. at 650, and repeatedly rejected "the extension of
tribal civil authority over nonmembers on non-Indian
land," Plains Commerce, 128 S. Ct. at 2722. The
government argues that "[t]ribal jurisdiction over
domestic relations" is immune from those fundamental
limits because it goes to the "core" of the tribe’s
"retained sovereignty." U.S.Br.9. But this Court’s
precedents compel just the opposite conclusion.

This Court has already held that tribal sovereignty
encompasses "domestic relations among members."
Montana v. United States, 450 U.S. 544, 564 (1981)
(emphasis added). And the case to which this Court
has repeatedly cited to support that proposition
involved an adoption proceeding where "all parties
belonged to the Tribe and resided on its reservation."
Strate, 520 U.S. at 458 (citing Fisher v. District Court,
424 U.S. 382, 386 (1976)) (emphasis added); see Plains
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Commerce, 128 S. Ct. at 2718. Likewise, in the Court’s
only case concerning inherent tribal authority over
adoptions outside Indian country, this Court refused to
embrace the dissent’s argument that ordinary tribal
jurisdictional rules do not apply where the case
"involves a problem of domestic relations." DeCoteau
v. District County Court for the Tenth Judicial Dist.,
420 U.S. 425, 465 n.8 (1975) (Douglas, J., dissenting).

Remarkably, although it relies on Montana, the
government never even acknowledges Montana’s
"domestic relations among members" rule, much less
the facts of Fisher and DeCoteau. Instead, the
government asserts that its rule that tribes have
domestic relations authority over nonmembers outside
Indian country is "longstanding" and "firmly rooted."
U.S.Br.8-9. But the government fails to cite a single
case from this Court supporting that proposition.
Instead, all the cases the government cites involve
situations in which all parties were tribal members and
were domiciled on a reservation. U.S.Br.9; see
Mississippi Band of Choctaw Indians v. Holyfield, 490
U.S. 30, 48-49 (1989); Fisher, 424 U.S. at 389; United
States v. Kagama, 118 U.S. 375, 381-82 (1886).

b. The centerpiece of the government’s argument
is the proposition that the Montana framework
provides the source of authority over nonmembers in
this context. U.S.Br.11-12. But the Montana
exceptions only "permit tribal regulation of
nonmember conduct inside the reservation." Plains
Commerce, 128 S. Ct. at 2721 (emphasis altered). This
Court has never applied the exceptions to expand
tribal authority over nonmembers outside Indian
country. The tribe in this case--like virtually all 229
tribes in Alaska--lacks Indian country. Alaska v.
Native Vill. of Venetie Tribal Gov’t, 522 U.S. 520
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(1998). The government therefore proposes an
unprecedented expansion of tribal sovereignty over
nonmembers for nearly half the nation’s Indian tribes.1

Further, Montana does not help the government
anyway.    The government invokes (Br.11-12)
Montana’s second exception, which governs matters
that "threaten[] ... the political integrity ... or the
health or welfare of the tribe." 450 U.S. at 566; see
Strate, 520 U.S. at 459. This Court has never found an
assertion of tribal authority justified under that
exception, and has stressed that the exception applies
only when "necessary to avert catastrophic
consequences." Plains Commerce, 128 S. Ct. at 2726.
And it cannot seriously be argued that a tribe’s ability
to terminate the parental rights of a nonmember to
enable the adoption of an Indian child domiciled outside
Indian country by nonmembers who live in a different
village is vital to tribal self-government.

c. Lacking support for its position in Indian law,
the government turns to the rules governing adoptions
in the inter-State context. U.S.Br.12-13. That
argument only underscores how profoundly misguided
the government’s position is. First, analogizing the
"Village of Kaltag" to a "home State" under child-

1 The government’s reliance on Montana also flies in the face
of lower court precedent. See, e.g., Hornell Brewing Co. v.
Rosebud Sioux Tribal Court, 133 F.3d 1087, 1091 (8th Cir. 1998)
("Neither Montana nor its progeny purports to allow Indian
tribes to exercise civil jurisdiction over the activities or conduct of
non-Indians occurring outside their reservations."); see also State
v. Klamath Tribe, 11 P.3d 701, 706 (Or. Ct. App. 2000); Wright v.
Colville Tribal Enter. Corp., 111 P.3d 1244, 1248 (Wash. Ct. App.
2005), rev’d on other grounds, 147 P.3d 1275 (Wash. 2006).
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custody laws suggests that Kaltag has a territorial
dimension to its sovereignty that it plainly lacks given
the absence of Indian country. And second, analogizing
the tribe to a State overlooks that--because "[t]ribal
sovereignty ... is ’a sovereignty outside the basic
structure of the Constitution’"--"[t]he sovereign
authority of Indian tribes is limited in ways state ...
authority is not." Plains Commerce, 128 S. Ct. at 2726
(quoting United States v. Lara, 541 U.S. 193, 212 (2004)
(Kennedy, J., concurring)).2

3. The government argues that the Indian Child
Welfare Act (ICWA), 25 U.S.C. § 1901, et seq.,
"confirm[s]" its position on tribal authority over
nonmembers. U.S.Br.9. Importantly, however, the
government agrees with the parties that ICWA does
not "grant" additional authority to tribes in this
context. U.S.Br.10; see Pet.25 n.16. Accordingly, the
tribal sovereign question presented turns on the
inherent authority of the tribe. See Oliphant v.
Suquamish Indian Tribe, 435 U.S. 191, 208 (1978)
(refusing to expand inherent authority of tribes to

2 The government argues that there is no conflict of authority
among the lower courts. U.S.Bro14-18. That position follows
largely from its mistaken reading of this Court’s precedents and a
selective reading of the lower court authority. Compare, e.g., Roe
v. Doe, 649 N.W.2d 566, 576 (N.D. 2002) ("We recognize that
Indian tribes retain their inherent power ... to regulate domestic
relations among members. However, in this case Roe and Doe are
not members of the same tribe.") (citation omitted). In any event,
this case raises an issue of exceptional concern to Alaska and its
people. Pet.10-15. The stark conflict between the Ninth Circuit
ruling and this Court’s decisions is alone more than sufficient to
warrant certiorari. Cf. Venetie, 522 U.S. 520.
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reach nonmembers in criminal context "absent
affirmative delegation of such power by Congress").

ICWA establishes jurisdictional rules for managing
authority--when it otherwise exists. Pet.22-25. The
government points to legislative history suggesting
that Section 1911(b) was intended to adopt "a modified
doctrine of forum non conveniens, in appropriate
cases." U.S.Br.10 (quoting H.R. Rep. No. 95-1386, at
21 (1978), reprinted in 1978 U.S.C.C.A.N. 7530 ("1978
House Report")). But "the outset of any forum non
conveniens inquiry" is a determination whether the
alternative forum would have jurisdiction. See Piper
Aircraft Co. v. Reyno, 454 U.S. 235, 254 n.22 (1981).

The government’s reliance (U.S.Br.9-10) on
Holyfield is similarly misplaced. The fact that Section
1911(b) contemplates that there will be "concurrent
jurisdiction" when a transfer is allowed--such as in the
typical case in the Lower 48 States that Congress
undoubtedly had in mind, where all parties to the
proceeding are tribal members~does not answer the
question whether tribes have inherent sovereignty
over child-custody cases involving nonmember parents
outside Indian country. Nor did Holyfield---a case in
which all parties were tribal members domiciled on the
reservation--address that issue. 490 U.S. at 37. The
dictum in Holyfield on which the government relies
therefore in no way supports its position that tribal
sovereignty exists in the quite different situation here.

The government argues that ICWA’s scheme
"focuses on the status of the child" and that Congress
did not carve an "exception based on the membership
status of some other party." U.S.Br.12 (emphasis
added). But Congress was free to base its rules
managing jurisdiction--when it otherwise exists--
based on any factor, including a child’s status. The fact
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that Congress chose to focus on this factor does not
mean it intended to confer jurisdiction over
nonmembers. Moreover, the government has it
backwards: this Court’s precedents require a tribe to
identify an "affirmative delegation" by Congress of
authority over nonmembers, Oliphant, 435 U.S. at 208;
they do not adopt tribal sovereignty over nonmembers
as a baseline to which Congress must make exceptions.

Finally, the government’s efforts to wrap itself in
ICWA is ironic given that its position would gut one of
the important protections of the Act--an in-writing,
court-recorded parental consent requirement
(§ 1913(a)). The government suggests that the
nonmember father did not "object[]" to the termination
of his parental rights. U.S.Br.21. But one of the chief
concerns that ICWA sought to address was the
uninformed waiver of rights. Cert.Reply.10. And the
government’s attempt to equate a failure to object with
informed consent epitomizes the mindset that
Congress sought to eliminate when it enacted ICWA.
This case was decided below on the premise that the
nonmember father did not consent and, in any event,
even the most informed consent is insufficient to confer
subject-matter jurisdiction. Cert.Reply.9-11.
B. THE GOVERNMENT IS OUT OF TOUCH

WITH THE REALITY IN ALASKA
The government also claims that certiorari is

unwarranted because the State--and Alaskan families
and children--have "no reason" to worry about the
Ninth Circuit rule. U.S.Br.21. But the government’s
view of the issue from Washington, D.C. is starkly at
odds with the reality 3000 miles away in Alaska.

The parties in this case and amici parents--who are
far better situated to evaluate the situation in Alaska--
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agree that the question presented is "one of
extraordinary importance to Alaska." Opp.9; see
Amicus.Br.6. Moreover, the government does not
dispute the fundamental demographics in Alaska that
guarantee this issue will constantly recur. Pet.10-15.
More than 200 tribes are spread throughout Alaska.
Relationships between members of different tribes or
Natives and non-Natives are commonplace. And
nearly 40% of Alaska Natives are minor children. The
question presented thus affects potentially thousands
of Alaskan children and families.

Two facets of Alaskan life underscore the far-
reaching significance of the question presented. First,
Alaskan Natives comprise a relatively large
percentage of the entire population in Alaska (15.2%),
U.S. Census Bureau, Alaska Quick Facts (2010)-
much greater than the percentage of Native Americans
in any other State. And second, most communities--
whether urban centers or rural villages--are mixtures
of Natives and non-Natives. Even Native villages are
typically mixed communities. Pet.13. The entire fabric
of Alaskan society, in other words, is different in ways
that magnify the importance of this case.3

The government asserts that there are "no
untoward consequences" from the Ninth Circuit’s rule.
U.S.Br.19. But the government simply shrugs off the
adverse consequences spelled out in the petition,
Pet.25-30, and ignores much of the evidence before the

3 Unlike amici, the State is not questioning tribal status.
Pet.17 n.12. Indeed, the State is partnering with tribes and rural
communities across Alaska. But that in no way diminishes the
extraordinary importance of the question presented.
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Court, including concerns about tribal court procedures
in child-custody matters, Pet.27-28 nn.18-19, reports of
tribes competing over jurisdiction, Pet.26 n.17, and
graphic accounts of nonmember parents stripped of
their children by tribal courts with little notice or
process, Amicus.Br.2-6. Instead, the government
asserts that there is no cause for concern because
"tribes are often able to work cooperatively," and "do
not always seek jurisdiction" in child-custody cases.
U.S.Br.19-20. But that says nothing about the growing
body of cases in Alaska--like this one--in which tribes
have asserted jurisdiction and conflicts have arisen.

Evansville Village v. Taylor is just one example.
There, the tribal court--headquartered in a village of
thirty residents, only fourteen of whom are Natives--
purported to extinguish a non-Native mother’s custody
of her daughter, even though the nonmember mother
had sole custody from 2000 and lived with her daughter
in Fairbanks, and the daughter was only one-sixteenth
Native Alaskan. Amicus.Br.4-6. Pursuant to the
tribe’s order, the child was physically seized by
Evansville Village. Respondents suggested that such
conflicts are easily resolved by Alaska’s courts. Opp.35
n.9. But the tribe has issued further orders since then
in defiance of Alaska’s courts, claimed that the
"Fairbanks Police Department and the maternal
parent are non-compliant," Add.2a, and asserted
continued custody over the child. Similar occurrences
are becoming commonplace. As recent tribal orders
illustrate, tribes are asserting authority over child-
custody proceedings when neither parent is a member
and even when the child is not a member. Add.3a-10a.

The government’s effort to turn the tables by
suggesting that it is the involvement of the State in
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these matters that is problematic is unavailing and
remarkable in light of the State’s sovereign parens
patrie interest concerning Alaskan children. The State
has a comprehensive child protective services system
that exists to protect all children in Alaska, and the
State is currently overseeing hundreds of cases in
which a child is of mixed tribal heritage. Pet.4-5, 12.
Likewise, the state courts are perfectly capable of
adjudicating these disputes, no matter where they
arise. But more fundamentally, the question is not
which forum (tribal or state) is more convenient; it is
whether a tribal court can subject nonmembers--who
have no say in the tribe--to its jurisdiction. Pet.18.4

The government also suggests that the fact that
nonmembers may object to jurisdiction in tribal court
or invoke the Indian Civil Rights Act to protect their
interests is a reason to dismiss the concerns with
subjecting nonmembers to tribal jurisdiction.
U.S.Br.21 n.8. This Court has seen--and rejected--
this line of argument before. Oliphant, 435 U.S. at 211-
12. And for good reason. Under the decision below, a
tribe may simply dismiss such objections. And parallel
state court litigation over the adequacy of tribal courts
is precisely the kind of follow-on litigation that Alaska
predicted would occur--requiring Alaska’s courts to
sort out the legitimacy of up to 229 different tribal
court regimes as applied to particular cases, while
prolonging child-custody disputes. Pet.29-30.

4 The government is wrong in suggesting (U.S.Br.21) that the
State failed to respond appropriately in this case. Cert.Reply.11-
12. And as is true for the federal government’s own officers, state
officials are entitled to a presumption of good faith and regularity.
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Despite the urgent need for this Court’s review, the
government suggests (U.S.Br.17-18) that the Court
should pass on this case and wait for State v. Native
Village of Tanana, No. S-13332 (Alaska S. Ct.). But
the Tanana case does not arise on any concrete set of
facts, creating a serious impediment to judicial review
of the context-specific tribal authority issue.
Alaska.Br.10-14. Moreover, the absence of facts has
led to a dispute over what is at issue. Notably, the trial
court stated that its decision "addresses issues related
to tribal members and not nonmembers," Order at 2,
Native Village of Tanana v. State, No. 3AN-04-
12194CI (Alaska Super. Ct. Dec. 8, 2008) (emphasis
added), and the tribe has argued that there are no
fewer than four reasons why the issue of tribal
jurisdiction over nonmembers in child-custody
proceedings "is simply not presented," Appellees.Br.33.

By contrast, this case undeniably presents the
nonmember issue and arises on a concrete set of facts
that the government acknowledges squarely presents
the issue--making it an ideal vehicle for resolving the
scope of tribal authority over nonmembers outside
Indian country in child-custody cases. And in any
event, nothing the Alaska Supreme Court says in
Tanana can undo the Ninth Circuit precedent below.

The government has filed a brief squarely joining
issue on the question presented and defending the
Ninth Circuit’s extraordinary conception of tribal
sovereignty over nonmembers outside Indian country.
Respondents are represented by expert counsel in
Indian law matters. And the decision below is the
product of a Ninth Circuit precedent that was wrong
when it was decided nearly 20 years ago--and even
more wrong today in light of this Court’s subsequent
cases. There is no reason to put off review of the
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important question presented. Indeed, to do so will
only exacerbate the confusion, uncertainty, and
jurisdictional chaos currently facing Alaska.

CONCLUSION
The petition for a writ of certiorari should be

granted.
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