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QUESTIONS PRESENTED

In Chavez v. Martinez, 538 U.S. 760 (2003), this
Court provided limited guidance on a police officer’s
liability for alleged constitutional errors in conducting
interrogations. Chavez produced six opinions, none of
which garnered more than four full votes. Under the

controlling opinion, the Court held police can be sued
only for acts that violate the "core guarantee" of the
Fii~h Amendment or "shock the conscience" under the
Fourteenth Amendment. Specifically, the Court denied
a Fifth Amendment claim where the interrogation,
though lacking Miranda warnings, was never used in
a criminal proceeding, but allowed a Fourteenth
Amendment claim to go to a jury where police badg-
ered a suspect who had just been shot in the face. The
lack of a majority opinion in Chavez, however, has
fostered a deep split of authority on:

1. Whether police are subject to liability under
the Fifth Amendment for allegedly coercive question-
ing that is used only in pre-trial proceedings that do
not impose criminal penalties.

2. Whether police are subject to liability for
questioning that is excluded under the Fifth Amend-
ment but does not constitute wrongdoing rising to a
level that "shocks the conscience" under the Four-
teenth Amendment.

3. Whether police can "shock the conscience" for
purposes of liability under the Fourteenth Amend-
ment by non-tortious verbal conduct that causes or
threatens no physical harm.
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PARTIES AND RULE 29.6 STATEMENT

Petitioners, and defendants below, are individu-
als Mark Wrisley; Barry Sweeney; Ralph Claytor; and
Phillip Anderson (all current or former police officers
for the City of Escondido, California).

Respondents, and plaintiffs below, are individu-
als Michael Crowe; Stephen Crowe; Cheryl Crowe;
Judith Ann Kennedy (deceased); Shannon Crowe, a
minor, through her guardian ad litem Stephen Crowe;
Margaret Susan Houser; Gregg Houser; and Aaron

Houser.

Additional defendants below, who are not parties
to this petition but remain defendants, are individu-
als Chris McDonough (a police officer for the City of
Oceanside, California) and Lawrence Blum, Ph.D.1

Other defendants below, who are dismissed from the
case but were named in the caption on appeal, are
City of Escondido; City of Oceanside; County of San
Diego; Rick Bass (an Escondido police officer); Sum-
mer Stephan (a San Diego prosecutor); Gary Hoover
(a San Diego prosecutor); and the National Institute
for Truth Verification, a Florida limited liability
company.

1 Petitioners understand that Chris McDonough and
Lawrence Blum are filing separate petitions in this matter.
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PARTIES AND
RULE 29.6 STATEMENT - Continued

Additional plaintiffs below, who have been dis-
missed from the case but were named in the caption
on appeal, are individuals Christine Huff; Zachary
Treadway; Joshua David Treadway; Michael Lee
Treadway; Tammy Treadway; and Janet Haskell.

All parties before this Court are individuals.
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PETITION FOR A WRIT OF CERTIORARI

Petitioners Mark Wrisley, Barry Sweeney, Ralph
Claytor, and Phillip Anderson - all current or former
police officers for the City of Escondido, California -
respectfully seek a writ of certiorari to review the
published decision of the United States Court of
Appeals for the Ninth Circuit in this case. The Ninth
Circuit announced its decision on January 14, 2010,
and later amended its opinion twice to match the
disposition section to the dispositions described in the
body of the opinion. The Ninth Circuit denied rehear-
ing on June 18, 2010.

OPINIONS BELOW

The operative (second amended) opinion of the
court of appeals (Pet. App. 1-82) is reported at 608
F.3d 406. An earlier (first) amended version of the
opinion is reported at 593 F.3d 841, and the original
opinion is unpublished at 2010 WL 114956.2 The two
opinions of the district court that formed the basis of
the court of appeals’ review (Pet. App. 90-196, 197-
356) are reported at 303 F. Supp. 2d 1050 and 359
F. Supp. 2d 994.

2 The summary of changes made by the Ninth Circuit in its
first amended opinion of January 27, 2010 is in the appendix.
(Pet. App. 83-89.)
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JURISDICTION

The court of appeals’ opinion and judgment was
entered on January 14, 2010, and amended on Janu-
ary 27, 2010 and June 18, 2010. Timely petitions for
rehearing and rehearing en banc were denied on
June 18, 2010. The jurisdiction of this Court is in-
voked under 28 U.S.C. § 1254(1).

CONSTITUTIONAL AND
STATUTORY PROVISIONS

The Fifth Amendment to the Constitution of the
United States provides in relevant part that "[n]o
person shall be ... compelled in any criminal case
to be a witness against himself...." U.S. Const.
amend. V.

The Fourteenth Amendment to the Constitution
of the United States provides in relevant part that
"[n]o State shall.., deprive any person of life, liberty,
or property, without due process of law ...." U.S.
Const. amend. XIV, § 1.

42 U.S.C. § 1983 provides in relevant part that
"[e]very person who, under color of any statute,
ordinance, regulation, custom, or usage, of any State
... subjects, or causes to be subjected, any citizen of
the United States or other person within the jurisdic-
tion thereof to the deprivation of any rights, privileg-
es, or immunities secured by the Constitution and
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laws, shall be liable to the party injured in an action
at law .... "

STATEMENT

A. Jurisdiction in the First Instance

The jurisdiction of the federal district court was
invoked under 28 U.S.C. § 1331, following removal by

defendants under 28 U.S.C. § 1441(a) based on feder-
al questions arising under 42 U.S.C. § 1983.

B. Summary of Proceedings

This petition arises from the defendant police
officers’ interrogations and arrests of three juvenile
murder suspects. The district court found the officers
immune from suit for alleged constitutional violations
under 42 U.S.C. § 1983 because they did not violate
(1) the Fourth Amendment where probable cause
supported the arrests; (2) the Fifth Amendment
where statements allegedly coerced from plaintiffs by
the officers were not used in a criminal trial; and (3)
the Fourteenth Amendment where the officers’ inter-
rogation tactics, though "not commendable," were
limited to verbal conduct that did not "shock the
conscience."

The Ninth Circuit affirmed summary judgment
to the police on the pertinent Fourth Amendment
claims. But, contrary to decisions in other circuits,
the court of appeals reversed the district court on the



Fifth and Fourteenth Amendment claims, concluding
that pre-trial use of coerced statements supports a
civil claim for damages under the Fifth Amendment
and that verbal conduct alone can "shock the con-
science" for purposes of civil recovery under the

Fourteenth Amendment.3

The panel denied rehearing. The court denied en
banc review.

C. Factual and Procedural History4

1. The murder of Stephanie Crowe and its
investigation.

On January 20, 1998, 12-year-old Stephanie
Crowe was stabbed to death in her bedroom in a
remote part of Escondido, California. Although the
exact time of death is uncertain, plaintiffs offered evi-
dence estimating it occurred between 10:00 and 11:00
p.m. When police arrived early the next morning,

3 Defendants below also included the City of Escondido, the

nearby City of Oceanside and one of its police officers who
helped question plaintiffs, a psychologist who also helped with
questioning, and a county prosecutor. Both the district court and
court of appeals rejected the claims against the cities and the
prosecutor. The district court rejected the claims against the
Oceanside detective and psychologist, but the court of appeals
reversed.

4 The facts here are drawn chiefly from the Ninth Circuit

opinion. Where necessary, facts described by the district court
that were uncontroverted by the court of appeals are also
included. Because these opinions concern summary judgment,
the facts are presumed true only for such purposes.
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they found Stephanie’s body lying partly in the door-
way to her room. They found no signs of forced entry
to the home. (Pet. App. 11.)

In the course of their preliminary assessment,
Escondido detectives interviewed, strip-searched, and
photographed Stephanie’s parents, 14-year-old broth-
er Michael, and 10-year-old sister Shannon, and took
blood samples from the parents. The police then put
Michael and Shannon in protective custody out of fear
that someone living in the Crowe home may have
killed Stephanie. (Pet. App. 12-13.)

On the night of the murder, neighbors of the
Crowes reported that a transient, Richard Tuite, was
in the area and was acting disturbed. Police ques-
tioned Tuite the next day, but nonetheless suspected
an "inside job" based on other evidence. (Pet. App. 13,
51; see Pet. App. 142-144.) This evidence included (a)
the state of the windows and doors, which were
locked or appeared unusable without being seen; (b)
no family member claiming to have heard an intrud-
er; and (c) Stephanie being found in non-sleep attire
and yet no screams were heard, suggesting she was
awake and knew the killer. (Pet. App. 49-51, 111, 142-
144; see Pet. App. 125-133.) And, based on their
questioning of Tuite and what they knew about him
from that night - he was loud and agitated; one
witness described him as "spinning around in circles"
- it seemed unlikely to police that he had committed
a stealth murder in a house occupied by six people
and a dog. (Pet. App. 10; see Pet. App. 134-137, 242.)
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While in protective custody, Michael was ques-
tioned three times over three days, for a total of about
ten hours. Although Escondido police ran the interro-
gations, they were assisted by a detective from the
nearby city of Oceanside and a psychologist. The
police initiated this further inquiry because they
suspected Michael was not being honest when he
claimed in his initial questioning that he awoke at
4:30 a.m. the night of the murder and that Stepha-
nie’s door was shut. The evidence suggested she had
to have been killed by that time and her body was
found lying in the middle of the very doorway Michael
claimed was closed. (Pet. App. 12, 49, 112.)

Before his initial questioning, the detectives read
Michael his rights under Miranda v. Arizona, 384
U.S. 436 (1966) and during the questioning never
subjected him to physical harm or threats of physical
harm. (Pet. App. 12, 176.) The officers, however,
sought to elicit a confession from Michael by telling
him they had evidence of his guilt (much of which
was false), suggesting he may have committed the
crime but had forgotten, and offering psychiatric help
rather than prison if he confessed. During the ques-
tioning, Michael made statements suggesting that he
might have killed Stephanie. On January 23, 1998,
Michael was arrested - at which point Shannon was
released from protective custody.

During questioning, Michael disclosed he was
friends with Aaron Houser, 15, and Joshua Treadway,
14 - whom Michael also had called from the police
station. Detectives visited these boys at their homes.
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In their visit to Joshua, the police saw a knife in plain
view. They sought a search warrant, but before it was
executed, Aaron’s mother called to report a knife was
stolen from Aaron’s collection. On January 27, 1998,
the police re-interviewed Aaron and, later that day,
executed the warrant at Joshua’s house. They found
two knives under Joshua’s bed similar in length (5-
1/2 and 6 inches) to the reportedly stolen knife and
that used to kill Stephanie, as determined from an
examination of her wounds. (Pet. App. 29, 52-53; see
Pet. App. 11.)

The police read Joshua his Miranda rights and
then questioned him again. (Pet. App. 94.) In the
course of interrogation sessions on January 27 and
February 10, 1998, which lasted over twenty total
hours and included many of the same techniques that
were used with Michael, Joshua confessed to partici-
pating in the murder.~ Joshua said he had served as a
lookout while Michael and Aaron killed Stephanie
with Aaron’s knife, and that Aaron had given him the
knife, asking him to hide it. (Pet. App. 58-59, 94.) The
police arrested Joshua for his role in Stephanie’s
death, and based on Joshua’s account, re-questioned
Aaron.

5 The district court understood the seemingly unusual
length of Joshua’s interrogation as based on his "continu[ing]
throughout the questioning to give more and more details
regarding the crime, which in turn led to more and [more]
questions." (Pet. App. 293.)
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Aaron’s third, and final, interrogation took place
on February 11, 1998 and lasted about nine-and-a-
half hours. Although Aaron described in detail how he
would have hypothetically killed Stephanie - descrip-
tions the district court considered to be "chilling" and
"graphic" (Pet. App. 266) - he maintained his inno-
cence. The police nonetheless arrested Aaron.

2. The criminal proceedings.

Michael, Aaron, and Joshua were charged with
Stephanie’s murder. Prosecutors used statements
from the boys’ interrogations in three pre-trial pro-
ceedings: (1) an April 1998 "Dennis H. Hearing,"
where their long-term holding as minors had to be
approved in accordance with state law; (2) a May
1998 grand jury hearing, where the boys were indict-
ed; and (3) a July 1998 "707 Hearing," where it was
determined that the boys would be tried as adults in
accordance with state law. (Pet. App. 30-31.) The boys
spent months in detention awaiting trial, which was
set for January 1999.

On December 17, 1998, the state court held a
suppression hearing. The court suppressed almost all
of Michael’s statements as coerced, all of Joshua’s
pre-arrest statements as obtained in violation of
Miranda and some (but not all) of his post-arrest

statements as coerced, and all of Aaron’s statements
as obtained without adequate Miranda warnings (but
not coerced). (Pet. App. 31-32.) Among Joshua’s
voluntary and admissible statements was that Aaron
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had given him a knife and told him it was used to kill
Stephanie. (Pet. App. 52, 58-59, 94.)Among Aaron’s
statements deemed voluntary, yet inadmissible under
Miranda, was his description as to how he would
have killed Stephanie. (Pet. App. 206-208, 284.)

In any event, the criminal charges against the
boys were dropped (without prejudice) shortly before
trial, when forensic laboratory testing revealed
microscopic drops of Stephanie’s blood on a shirt worn
the night of her death by Tuite, the transient who
was acting suspiciously in the neighborhood. Tuite
was later convicted of voluntary manslaughter.

3. The civil suit.

In 1999, the boys and their families filed three
separate civil actions, which were consolidated,
alleging constitutional violations under 42 U.S.C.
§ 1983 and state-law torts. Defendants included the
cities of Escondido and Oceanside, the Escondido
officers that arrested and questioned the boys, and
the psychologist and Oceanside detective who assist-
ed. Among plaintiffs’ claims were that defendants
violated the (1) Fourth Amendment in both arresting
the boys and subjecting the Crowe family to their
initial search and temporary detention; (2) Fifth
Amendment in interrogating the boys; and (3) Four-
teenth Amendment in both interrogating the boys
and removing them - and Shannon Crowe, tempo-
rarily - from their families.
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4. The district court’s summary judgment
orders.

The defendants filed summary judgment motions
arguing the police officers were entitled to qualified
immunity because (1) the plaintiffs’ constitutional
rights were not violated, and (2) even if they were,
the law was not clear enough to hold a reasonable
officer liable for civil damages. See Pearson v. Calla-
han, 129 S.Ct. 808, 818 (2009). In two separate opin-
ions - issued on February 17, 2004 and February 28,
2005 - the district court dismissed most of plaintiffs’
claims on summary judgment.

The district court found (1) no Fourth Amend-
ment violation because sufficient evidence supported
the boys’ arrests; (2) no Fifth Amendment violation
because, regardless of any coercion or Miranda viola-
tion, the boys’ statements were used only in pre-trial
proceedings and not in a "criminal case" as required
by Chavez; and (3) no Fourteenth Amendment viola-
tion because the police officers’ actions did not "shock
the conscience."

The district court found in the alternative that
even if the police acted unconstitutionally, immunity
still attached because it would not have been suffi-
ciently clear that their actions were unconstitutional,
as required for liability. On the Fifth Amendment
claim, the court described the matter of liability as
"terra incognita" and noted, "one need only read the
numerous and varied opinions in Chavez to conclude
that the law in this area is not clearly established."



(Pet. App. 166, 273.) Similarly, on the Fourteenth
Amendment, the court found the police would not

have known they had acted improperly "given that
the interrogations lacked the brutality that has
previously marked the police conduct found by the
courts to be ’shocking to the conscience.’" (Pet. App.
182,295-296.)6

The district court expressly rejected plaintiffs’
contention that the interrogations constituted "psy-
chological torture." (Pet. App. 292.) The court viewed
all the videotapes in open court and read the tran-
scripts in their entirety, and concluded that the
"interrogations, although not commendable," were
neither "’egregious’, ’outrageous’, [nor] ’shocking.’"
(Pet. App. 174-175, 292, 293.) The court added that
the "[d]efendants never yelled at the boys or even
raised their voice[s]," and that "[t]he boys were given
food and water and bathroom breaks, even if not
always immediately." (Pet. App. 176, 292.)7

6 As to the Fifth Amendment claim, the court also found the

police could not be liable in any event because any harm from
the courtroom use of the boys’ statements would have been
caused by prosecutors, not police.

7 The district court also granted summary judgment to

defendants on the claims against the cities, because of the lack
of any city policies supporting the alleged abuses, and on all
state-law tort claims. The court, however, refused summary
judgment on the Crowes’ Fourth Amendment claims based on
the treatment of the family, and the Fourteenth Amendment
claim for the protective detentions of Michael and Shannon.
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5. The Ninth Circuit opinion.

On January 14, 2010, the Ninth Circuit affirmed
the district court’s orders of summary judgment
dismissing Michael and Aaron’s Fourth Amendment
claims, but reversed the rulings dismissing their
Fifth and Fourteenth Amendment interrogation and
family companionship claims against the individual
defendants.8 Joshua did not appeal.

The Ninth Circuit held - contrary to the district
court and up to four other circuit courts of appeal -
that the use of allegedly coerced statements at "a
criminal trial" was not required for civil liability to
attach under the Fifth Amendment. (Pet. App. 40; see
Pet. App. 39-42.)9 Ignoring the split of authority on

the issue, the court concluded that the use of the
allegedly coerced statements at each of the pre-trial
proceedings involving Michael and Aaron sufficed.
The court relied on the opinion of another Ninth
Circuit panel in Stoot v. City of Everett, which had
expressly detailed its agreement with identical con-
clusions by the Second and Seventh Circuits and
disagreement with contrary decisions from the Third,
Fourth, and Fifth Circuits. 582 F.3d 910, 924-25 (9th

8 The court of appeals also affirmed the summary judgment

orders for the cities on all claims, and because plaintiffs did not
appeal the district court orders dismissing their state-law tort
claims, those orders stood as well.

" The court of appeals also rejected the district court’s
conclusion that only prosecutors, not police, can cause a viola-
tion.
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Cir. 2009) (joining with Higazy v. Templeton, 505 F.3d
161 (2d Cir. 2007) and Sornberger v. City of Knoxville,
Ill., 434 F.3d 1006 (7th Cir. 2006), but splitting from
Renda v. King, 347 F.3d 550 (3d Cir. 2003); Burrell v.

Virginia, 395 F.3d 508 (4th Cir. 2005); and Murray v.
Earle, 405 F.3d 278 (5th Cir. 2005)).1°

On the interrogation-based Fourteenth Amend-
ment claims, the court of appeals held that for sum-
mary judgment purposes the interrogations met the
"shocks the conscience" test, and that the police
would have known they violated the Constitution. To
support that conclusion, the court cited the testimony
of a juror from Tuite’s trial, who called the interroga-
tions - which were introduced there - "psychological
torture." (Pet. App. 46-47.) The court also held the
familial companionship claims were valid under the
Fourteenth Amendment even if the police actions did
not "’shock [] the conscience’" because they consti-
tuted an "’unwarranted interference’" of such rights
by the Fifth Amendment violation alone. (Pet. App. 70
n.23.)

10 The Sixth Circuit has also observed that "the thrust of
[Chavez] rests on the view that the Fifth Amendment is a trial
protection." McKinley v. City of Mansfield, 404 F.3d 418, 430
n.ll (6th Cir. 2005).
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REASONS FOR GRANTING THE PETITION

Certiorari should be granted because this case
presents broad, deep, and recurring Circuit splits on
important questions of constitutional law resulting
chiefly from this Court’s six-opinion decision in
Chavez.

First, up to seven Circuits are split on the type of
proceeding that constitutes a "criminal case" for
purposes of civil liability under the Fifth Amendment.
See Stoot, 582 F.3d at 924 (describing "mixed results"
in the Circuits on the question). The Second, Seventh,
and Ninth Circuits have all held that police can be
liable under the Fifth Amendment for § 1983 purpos-
es when they engage in coercive questioning used
by prosecutors in pre-trial proceedings relating to
criminal prosecution. See Higazy, 505 F.3d at 173;
Sornberger, 434 F.3d at 1026; Pet. App. 44; Stoot, 582

F.3d at 925. In contrast, the Third, Fourth, Fifth, and
Sixth Circuits consider "criminal case" to be limited
to a criminal trial, and thus reject liability for any use
of questioning before that point. See Renda, 347 F.3d
at 559; Burrell, 395 F.3d at 514; Murray, 405 F.3d at
285; McKinley, 404 F.3d at 430 n.ll. For example, the
Ninth Circuit held here that the use of Michael and
Aaron’s "statements in the pre-trial proceedings gives
rise to a Fifth Amendment cause of action." (Pet. App.
40.) On the other side of the split, the Third Circuit
held in Renda that it is only through the "use of
coerced statements during a criminal trial" that
liability can result. 347 F.3d at 559.
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In Chavez, a majority of this Court was able to
agree only that where no charges were filed, no
"criminal case" exists from which liability could arise.
538 U.S. at 766-67; id. at 778-79 (Souter, J., concur-
ring). The Court thus deferred the question of when a
"criminal case" begins. The courts of appeal have
undertaken to meet the challenge, but have come up
with conflicting definitions, and hence different
answers to the ultimate question of (potentially
significant) civil liability. Given this deep split among
the majority of the Circuits since Chavez, it is time
for this Court to answer the question it left unan-
swered there and provide a clear definition of "crimi-
nal case" to guide the lower courts. Action by this
Court is sorely needed - particularly given the critical
balance between diligent police work and civil rights
at stake.

Second, guidance is needed on the type of inter-
rogation conduct required to impose liability on police
for violating the Fifth Amendment, regardless of
whether incriminating statements are used. In
Chavez, Justice Souter’s controlling opinion11 merely
held a failure to give Miranda warnings does not

11 Because Justice Souter did not join the plurality in
rejecting a Fii~h Amendment claim based solely on the timing of
its use, his concurrence, joined by Justice Breyer, is the holding
of the Court. See Marks v. United States, 430 U.S. 188, 193
(1977) (in the absence of a majority rationale, the court’s holding
is that taken by those who concurred on the "’narrowest
grounds’" (quoting Gregg v. George, 428 U.S. 153, 169 n.15
(1976)).
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violate the "core guarantee" of the Fifth Amendment
to trigger liability, and that a "charge of outrageous
conduct" in questioning "must sound in substantive
due process." Id. Under this analysis, liability would
thus appear limited to conduct that "shocks the
conscience" under the Fourteenth Amendment. At
least one circuit has suggested that standard applies
when allegedly coerced confessions are used at trial.
See Murray, 405 F.3d at 293 n.52 (using Fourteenth
Amendment, not Fifth, to assess interrogation meth-

ods). But the Ninth Circuit held here that mere
coercion is enough. (See Pet. App. 45-48.) This split,
though not as deep as the split over the fundamental
question of when a "criminal case" begins, nonethe-
less cries out for this Court to intervene and establish
the substantive standards for police questioning
under the Fifth Amendment. Guidance is particularly
necessary if, as the Ninth Circuit would have it,
liability can arise from any use of statements ob-
tained as a result.

Third, this Court should also provide guidance to
determine whether interrogations limited to verbal
conduct that cause or threaten no physical harm
can "shock the conscience" under the Fourteenth
Amendment. This Court has described unconstitu-
tional interrogation methods under the Fourteenth

Amendment as "brutal" or "too close to the rack and
the screw to permit constitutional differentiation."

Rochin v. California, 342 U.S. 165, 172, 174 (1952). It
has not yet addressed whether words alone can
suffice. Nevertheless, the Ninth Circuit’s "shocks the
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conscience" approach here, which permits liability for
verbal conduct alone, is out of step with other courts
of appeal, encourages excessive judicial oversight,
and unduly constrains police investigations. Compare
Pet. App. 45-48 (words alone suffice), with Braley
v. City of Pontiac, 906 F.2d 220, 226 (6th Cir. 1990)
(doubting "utility" of the "shocks the conscience"
test in non-physical injury cases); and Hopson v.
Frederickson, 961 F.2d 1374, 1378 (8th Cir. 1992)
("[g]enerally, mere verbal threats.., do not constitute
a § 1983 claim").

Finally, in addressing the application of the
"shocks the conscience" test to interrogations, review
should include correcting the Ninth Circuit’s errone-
ous - and potentially explosive - imposition of per-
sonal liability for familial companionship claims even
where a police officer’s conduct does not "shock the
conscience." The Ninth Circuit held in this case that
a familial companionship claim arises whenever a
relative’s constitutional rights are "’interfer[ed]’"

with, even if that interference is not conscience-
shocking. (Pet. App. 70 n.23.) This holding expands
liability to even the most trivial interference with
familial relationships and conflicts with existing
authority. See Martinez v. Cui, 608 F.3d 54, 64 (lst
Cir. 2010) ("shocks the conscience" applies to "all"
Fourteenth Amendment claims).

In sum, petitioners respectfully ask this Court
to continue the work it began in Chavez, and resolve
the unanswered questions that have split the courts
of appeal and confused police, prosecutors, and
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plaintiffs alike since that splintered decision seven
years ago.

I. CERTIORARI SHOULD BE GRANTED TO
SETTLE A BROAD AND DEEP CIRCUIT
SPLIT ON THE CRITICAL QUESTION
LEFT OPEN BY CHAVEZ AS TO WHETHER
POLICE ARE SUBJECT TO PERSONAL
LIABILITY UNDER THE FIFTH AMEND-
MENT FOR COERCIVE QUESTIONING
WHENEVER THE STATEMENTS THEY
OBTAIN ARE USED IN COURT.

A. The splintered decision in Chavez leaves
unanswered the important question of
whether police are subject to personal li-
ability for any courtroom use of coercive
questioning.

The Fifth Amendment provides that no person
shall be "compelled in any criminal case to be a
witness against himself," and 42 U.S.C. § 1983 gener-
ally provides for a civil action against a public official
who deprives a person of that right. This Court
concluded in Chavez that even though the police
repeatedly interrogated a suspect who was not Mi-
randized and had just been shot in the face, no Fifth
Amendment violation arose for § 1983 civil liability
purposes where the suspect was never charged with a

crime. 538 U.S. at 766-67; id. at 778-79 (Souter, J.,
concurring).

In finding no Fifth Amendment liability in
Chavez, the four-member plurality, led by Justice
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Thomas, relied chiefly on the meaning of "criminal
case" under the Amendment, concluding that the
phrase "at the very least requires the initiation of
legal proceedings." 538 U.S. at 766. In his concur-
rence, rather than relying on a "courtroom use"
distinction, Justice Souter, joined by Justice Breyer,
concluded that Miranda violations alone do not
violate what he described as "the core guarantee" of

the Fifth Amendment. Id. at 777-78 (Souter, J.,
concurring).

Chavez left open the question of whether police
officers who obtain statements improperly, either
through coercion or the lack of Miranda warnings,
are subject to § 1983 liability under the Fifth
Amendment where the statements are used in pro-
ceedings for charging or detaining a suspect but not
in any proceeding for that suspect’s conviction or
punishment, such as a trial. The Ninth Circuit has
expressly described this situation as "the gray area
created by Chavez." Stoot, 582 F.3d at 923. Accord
Sornberger, 434 F.3d at 1025 (describing pre-trial use
of incriminating statements as the "intermediate
question left unanswered by Chavez"); Renda, 347
F.3d at 559 ("Chavez leaves open the issue").



20

B. The Ninth Circuit has joined with the
Second and Seventh Circuits and split
from the Third, Fourth, Fifth, and Sixth
Circuits in concluding that any court-
room use of an allegedly coerced confes-
sion exposes police to liability.

In the present case, the Ninth Circuit held that
police officers are subject to § 1983 civil liability
under the Fifth Amendment for coercing incriminat-
ing statements whenever those statements are used
in court, even if the plaintiff is released before trial.
(See Pet. App. 39-40.) Relying on its earlier decision
in Stoot, the court of appeals read Chavez as limiting
Fifth Amendment liability only where the challenged
interrogations are never used. (Pet. App. 36, citing
Stoot, 582 F.3d at 925-26.) As the panel readily
acknowledged in Stoot, however, this pre-trial ap-
proach, though in accord with decisions of the Second
and Seventh Circuits, conflicts with those of several
other circuits. 582 F.3d at 924. The panel’s decision in
the present case only widens the divide.

The Third Circuit held in Renda, "it is the use of
coerced statements during a criminal trial, and not in
obtaining an indictment, that violates the Constitu-
tion." 347 F.3d at 559. The court thus rejected a
Miranda-based claim where the resulting statements
were used only to arraign, not convict, the plaintiff.12

12 The Third Circuit relied on pre-Chavez precedent in
rejecting liability based upon pre-trial court use. See Renda, 347
F.3d at 557 (citing Giuffre v. Bissell, 31 F.3d 1241, 1256 (3d Cir.

(Continued on following page)
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Similarly, in Burrell, the Fourth Circuit rejected a
claim arising from a plaintiff’s refusal to speak where
the plaintiff did not "allege any trial action." 395 F.3d
at 514 (emphasis in original). And the Fifth Circuit
held in Murray - a juvenile case, in fact - that "[t]he
Fifth Amendment privilege against self-incrimination
is a fundamental trial right which can be violated
only at triM, even though pre-trial conduct by law
enforcement officials may ultimately impair that
right." 405 F.3d at 285 (emphasis in original). Finally,
the Sixth Circuit observed in McKinley - albeit in
dicta - that "the thrust" of Chavez "rests on the view
that the Fifth Amendment is a trial protection." 404
F.3d at 430 n. 11.

Joining the Ninth Circuit in its reading of
Chavez, the Second Circuit concluded in Higazy that
civil liability for a coercive interrogation arose under
the Fifth Amendment as soon as the resulting state-
ments of the plaintiff-suspect were used at an initial
bail hearing. 505 F.3d at 172. In Sornberger, the
Seventh Circuit similarly found that liability arose
based upon the use of a confession at the plaintiffs’
probable cause-bail hearing and arraignment. 434
F.3d at 1026. And, of course, the Ninth Circuit held in
both Stoot and this case that any pre-trial courtroom
use subjects police to liability. (See Pet. App. 39, citing
Stoot, 582 F.3d at 925-26.)

1994)). But this was proper given that Chavez involved no use at
all, thus leaving this precedent untouched.
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C. Given the broad and deep Circuit split
on the question, clear and consistent
guidance on police liability for the pre-
trial use of allegedly coercive interroga-
tions is sorely needed by police, prosecu-
tors, and plaintiffs alike.

The Circuit split on whether any pre-trial court-
room use of a coerced statement results in a Fifth
Amendment violation for § 1983 purposes is of par-
ticular concern because it involves an area of law
where predictable and reliable rules are critical.
Lacking uniform and concrete guidance on this ques-
tion, police, prosecutors, and plaintiffs are subjected
to different results depending on where an investiga-
tion takes place. The resulting uncertainty and
seemingly arbitrary results infect the entire investi-
gative process, where public safety and civil rights
are balanced on a daily basis.

The rule most consistent with the language and
purpose of the Fifth Amendment - at least for pur-
poses of civil liability13 - is that a violation occurs only
at a criminal trial, where both the opportunity to
testify and resulting criminal penalties are realized,
or not. See Kastigar v. United States, 406 U.S. 441,

13 As the Ninth Circuit has described the holding in Chavez,
"[c]ritical to the reasoning of all six justices was the simple
principle that the scope of the Fifth Amendment’s efficacy is
narrower when used as a sword in a civil suit than when used as
a shield against criminal prosecution." United States v. Antelope,
395 F.3d 1128, 1141 (9th Cir. 2005).



23

453 (1972) ("sole concern" of the Fifth Amendment is
"testimony leading to the infliction of penalties ...
affixed to criminal acts" (internal quotation marks
omitted)). Among other sources, the circuits taking
this approach have cited this Court’s many references
to the Amendment as a "trial right." See, e.g., Withrow

v. Williams, 507 U.S. 680, 692 (1993); United States v.
Verdugo-Urquidez, 494 U.S. 259, 264 (1990). And
although circuits going the other way have also cited
decisions from this Court, those cases typically con-
cerned non-trial uses of the Fifth Amendment privi-
lege, not civil liability. See, e.g., Michigan v. Tucker,
417 U.S. 433, 440 (1974); Lefkowitz v. Turley, 414

U.S. 70, 84 (1973).

The Ninth Circuit’s rule here - particularly in
denying even qualified immunity to the officer - goes
too far in imposing broad liability on police. In
Chavez, Justice Souter’s controlling opinion rejected
the imposition of civil liability for statements ob-
tained in violation of Miranda where no charges were
filed. Justice Souter stressed that to hold otherwise
would recognize no "limiting principle" or "stopping
place" to suit whenever an involuntary statement is
obtained or penalty threatened. 538 U.S. at 778-79
(Sourer, J., concurring). The Ninth Circuit’s test in
the present case, which imposes liability for any pre-
trial use, may offer a theoretical "stopping place," but
its open-ended nature is not terribly different from
that proposed by the plaintiff in Chavez and rejected
by this Court. Under the Ninth Circuit’s test, person-
al liability is imposed even where, as here, it is
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undisputed that the police incurred no liability for the

arrests - and thus acted appropriately in initiating

criminal prosecution - independent of any coercion.TM

Wherever the line should be drawn, however, the

fact that the courts of appeal have repeatedly and
continually failed to draw it with any clarity or con-

sistency has immediate and serious consequences for

all concerned.

14 The Ninth Circuit’s test also ignores key aspects of the
pre-trial "uses" in this case that caution against liability. In
California, for example, a grand jury is part of "the charging
process," not "the adjudicative process." Cummiskey v. Superior
Court, 3 Cal. 4th 1018, 1026, 839 P.2d 1059, 1064 (1992).
Similarly, neither a "Dennis H." nor a "707" hearing is a "crimi-
nal proceeding" under state law. Cal. Welf. & Inst. Code §§ 203,
630 (West 2008) (defining "Dennis H." hearing, where a minor’s
pre-trial detention is reviewed, as not a "criminal proceeding");
Barker v. Estelle, 913 F.2d 1433, 1442 (9th Cir. 1990) (noting
that the purpose of a "707 hearing," where a trial forum is
chosen, is not for "criminal proceedings against the juvenile, but
to determine whether it would be proper for the juvenile court to
continue to assert jurisdiction" (internal quotation marks
omitted)).
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II. CERTIORARI SHOULD BE GRANTED TO
GIVE NEEDED GUIDANCE TO POLICE
AND THE PUBLIC ON WHAT TYPE OF AC-
TIVITY CAUSES POLICE TO BE EXPOSED
TO CIVIL LIABILITY UNDER THE FIFTH

A. After Chavez, the courts of appeal are
split on whether police are subject to civ-
il liability under the Fifth Amendment by
engaging in mere coercion or a violation
of Miranda, or whether their acts must
otherwise "shock the conscience."

In rejecting the Fifth Amendment claim in
Chavez, the four-member plurality made it clear that:

Our views on the proper scope of the Fifth
Amendment’s Self-Incrimination Clause do
not mean that police torture or other abuse
that results in a confession is constitutional-
ly permissible so long as the statements are
not used at trial; it simply means that the
Fourteenth Amendment’s Due Process
Clause, rather than the Fifth Amendment’s
Self-Incrimination Clause, would govern the
inquiry ....

538 U.S. at 773. And, in his concurring (and control-
ling) opinion, Justice Souter concluded that an isolat-
ed Miranda violation does not violate the "core
guarantee" of the Fifth Amendment in a manner
sufficient to impose civil liability. Id. at 779 (Souter,
J., concurring). Rather, if any claim of "outrageous
conduct by the police" was to be recognized based on
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the aggressive interrogation there, it would be ana-
lyzed not under the Fifth Amendment, but rather as a
violation of substantive due process under the Four-
teenth Amendment. Id. The determinative question is
therefore not merely whether or when coerced state-
ments are used but instead whether the underlying
conduct "shocks the conscience." Cnty. of Sacramento
v. Lewis, 523 U.S. 833, 846 (1998) (describing Four-
teenth Amendment test).15

Despite the observations of the majority of this
Court in Chavez, the courts of appeals have split on
what type of police conduct is required to impose
liability under the Fifth Amendment - particularly,
whether mere coercion or a Miranda violation is
enough, or whether conscience-shocking acts are
required. For example, the Fifth Circuit in Murray
treated § 1983 coerced-confession claims, regardless
of any use issue, as arising under the Fourteenth

Amendment - i.e., "shocks the conscience." 405 F.3d
at 290 nn.39-40. Similarly, the Third Circuit in Renda
denied a claim under the Fifth Amendment based
solely on the use issue and never even considered the
"nature" of the questioning, therefore suggesting only

15 In his dissent in Chavez, Justice Kennedy described both
the plurality and concurring opinions as maintaining "that in all
instances a violation of the [Fifth Amendment] simply does not
occur unless and until a statement is introduced at trial, no
matter how severe the pain or how direct and commanding the
official compulsion used to extract it." 538 U.S. at 790 (Kennedy,
J., dissenting) (emphasis added).
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the Fourteenth Amendment addresses such matters.
347 F.3d at 552 n.2.

In the present case, however, the Ninth Circuit
concluded that the statements allegedly coerced from
Michael and Aaron can result in § 1983 liability
under the Fifth Amendment, regardless of whether
the actions of the police otherwise "shock the con-
science" for purposes of Fourteenth Amendment
substantive due process. (See Pet. App. 39-45.) Like-
wise, in Higazy, the Second Circuit held that a co-
erced confession gave rise to civil liability under the
Fifth Amendment, without any further inquiry as to
the nature of the coercion. 505 F.3d at 171-73.

It thus remains unclear what standard should be
used to assess the nature of police interrogations for
purposes of § 1983 liability under the Fifth Amend-
ment. This lack of clarity is a particular problem
where, as here, claims for civil damages are invaria-
bly made under the broad banner of "coercion."

B. Given the necessary balance between ef-
fective police work and the protection of
civil rights, guidance is needed on the
type of activity required for police offic-
ers to be subject to civil liability under
the Fifth Amendment.

The qualified-immunity doctrine protects police
officers from being sued in the performance of their
duties. It is a broad doctrine that applies either (a)
where no violation of a constitutional right occurs, or
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(b) where a violation occurs, but the nature of the
right is not sufficiently clear that a reasonable police
officer would understand his actions would constitute
a violation. See Pearson, 129 S.Ct. at 818. Because
the doctrine protects officers not only from liability,
but from being sued at all, it is particularly amenable
to resolution on summary judgment. See id. at 815
(stressing that the "’driving force’" behind immunity
is resolving invalid claims "’at the earliest possible
stage in litigation’" (citations omitted)).

The purpose of the qualified-immunity doctrine is
to protect the exercise of professional judgment in
service of the public good - here, public safety and
crime-solving - without distraction or fear of suit.
Mitchell v. Forsyth, 472 U.S. 511, 525-26 (1985). This
Court recently described the doctrine as balancing
two important interests: "the need to hold public
officials accountable when they exercise power irre-
sponsibly and the need to shield officials from har-
assment, distraction, and liability when they perform
their duties reasonably." Pearson, 129 S.Ct. at 815.

Wherever the balance is drawn, clarity is critical.
See Atwater v. City of Lago Vista, 532 U.S. 318, 347
(2001) (discussing "essential interest" of police in
"readily administrable rules"); Arizona v. Roberson,
486 U.S. 675, 681-82 (1988) (on the benefit of "clear
and unequivocal" guidelines for Fifth Amendment
protections (quotation marks omitted)). Without clear
rules that are easy to apply, police officers may be
unduly hampered "in the real world of investigation
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and interrogation." Davis v. United States, 512 U.S.

452, 461 (1994).

By imposing civil liability under the Fifth
Amendment for mere coercive questioning, rather

than acts that "shock the conscience," the Ninth
Circuit’s holding limits the exercise of proper discre-
tion by police in their investigatory activities. Under
the Ninth Circuit’s analysis, police officers would
understandably fear that anything they do in the
course of an interrogation may later be interpreted as
coercive and yield liability. And summary judgment
would almost never be available for such claims
because all that a plaintiff must allege is that state-
ments were coerced. This is not a particularly high
threshold where, as is often the case, the plaintiff has
already been released and can even draw on the
results of a suppression hearing.

Moreover, in imposing liability for mere coercion,
the Ninth Circuit, like the Second Circuit in Higazy,
ignored the suggestion by the majority in Chavez and
the holdings of other circuits that "shocks the con-
science" is the proper test for liability. Worse yet, the
Ninth Circuit determined that police should have
been aware of this broad potential for liability, and
thus lose their qualified immunity - notwithstanding
Chavez and its progeny. As this Court observed in
Wilson v. Lane, "[i]fjudges thus disagree on a consti-
tutional question, it is unfair to subject police to
money damages for picking the losing side of the
controversy." 526 U.S. 603, 618 (1999).
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III.CERTIORARI SHOULD BE GRANTED TO
DETERMINE WHETHER, AS THE NINTH
CIRCUIT HELD HERE, VERBAL CONDUCT
ALONE CAN "SHOCK THE CONSCIENCE"
FOR PURPOSES OF FOURTEENTH AMEND-
MENT LIABILITY.

A. The Ninth Circuit’s decision, which
found non-tortious verbal questioning
alone can "shock the conscience," con-
flicts with decisions of this Court and
other circuits.

The Ninth Circuit concluded that Michael and
Aaron’s interrogations can meet the "shocks the
conscience" test based solely upon the verbal conduct
of the defendant police and without any analysis or
consideration of the officers’ purpose or intent. (See
Pet. App. 45-48.) Because the interrogations at issue
here involved no physical harm, threats of physical
harm, or any other tortious action, and were devoid of
any evidence of an intent to deprive - or even delib-
erately disregard - constitutional rights, the Ninth
Circuit’s decision conflicts with decisions by this

Court and those of other circuits.

This Court adopted the "shocks the conscience"
test to analyze police misconduct under the Four-
teenth Amendment in Rochin. 342 U.S. 165. There,
the police engaged in forced "stomach pumping" to
extract evidence of illegal narcotics. Id. at 166. This
Court concluded that such methods of obtaining

evidence violate the Fourteenth Amendment’s due
process clause because they "shock[ ] the conscience,"
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and are "too close to the rack and the screw to permit
constitutional differentiation." Id. at 172.

Despite its finding that the "shocks the con-

science" test was met in Rochin, this Court has
warned against the overuse of substantive due pro-
cess in police misconduct cases, particularly where it
would serve as a mere alternative to tort law. See
Lewis, 523 U.S. at 848-49 (’We have ... rejected the
lowest common denominator of customary tort liabil-
ity as any mark of sufficiently shocking conduct");

Paul v. Davis, 424 U.S. 693, 701 (1976) (substantive
due process is not a "font of tort law"). Thus, "only the
most egregious official conduct" suffices. Lewis, 523
U.S. at 846. This Court held in Lewis, for example,
that a claim for "reckless disregard for life" arising
from a high-speed chase resulting in a fatality, even if
true, was not actionable. Id. at 854. And in Chavez, at
least three justices found the questioning of a suspect
seeking treatment for gunshot wounds not to meet
the "shocks the conscience" test, with the majority
agreeing only to remand. 538 U.S. at 774-76; id. at
779-80 (Souter, J. concurring).

Numerous circuits have refused to find con-
science-shocking behavior in interrogations limited to
words. In Tinker v. Beasely, for example, the Eleventh
Circuit found an otherwise coercive interrogation did
not "shock the conscience" where the police were
solving a murder in which other evidence implicated
the plaintiff and the allegedly improper acts consisted
of lying and overzealous questioning on repeated
occasions over three days. 429 F.3d 1324, 1329 (llth
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Cir. 2005). In Robertson v. Plano City of Texas, the
Fifth Circuit found false warnings of adult prison
time to a juvenile, causing his suicide, did not "shock
the conscience," particularly where the juvenile was
the focus of the relevant criminal inquiry. 70 F.3d 21,
25 (5th Cir. 1995). And in Pittsley v. Warish, the First
Circuit found verbal threats by police to two small
children were insufficient. 927 F.2d 3, 7 (1st Cir.
1991), abrogated on other grounds by Martinez, 608
F.3d 54.

The Sixth Circuit observed in Braley, "[a]pplying
the ’shocks the conscience’ test in an area other than
excessive force ... is problematic." 906 F.2d at 226.
The court continued, "[w]e doubt the utility of such a
standard outside the realm of physical abuse, an area
in which the consciences of judges are shocked with
some degree of uniformity." Id.

Perhaps threats of death, or severe physical
harm, may suffice, but courts of appeal have consist-
ently refused to consider anything less to be con-
science-shocking. Compare Burton v. Livingston, 791
F.2d 97, 99-101 (8th Cir. 1986) (finding due process
violation where prison guard "terrorized" prisoner
with cocked gun and death threats), with Hopson, 961
F.2d at 1378-79 (finding no excessive force where a
police officer uttered a racial epithet and then threat-
ened to knock the plaintiff’s teeth out during ques-
tioning). In general, mere verbal threats made by a
police officer do not constitute a § 1983 claim. Hop-

son, 961 F.2d at 1378.
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Where the "shocks the conscience" test has been
applied, courts have also generally required an intent
to cause suffering, or at least a deliberate disregard
for a great risk of harm, unjustified by a governmen-
tal interest. See, e.g., Draw v. City of Lincoln Park,
491 F.3d 550, 555 (6th Cir. 2007) (describing Lewis as
requiring purpose to cause harm); Sanford v. Stiles,
456 F.3d 298, 305, 310 (3d Cir. 2006) (using sliding
scale, but requiring at least deliberate indifference to
severe harm); Bublitz v. Cottey, 327 F.3d 485, 491 (7th
Cir. 2003) ("generally only deliberate action intended
to harm" is actionable). And, with regard to claims of
mental suffering from interrogations, the threshold is
particularly high; namely, a plaintiff must show
action "calculated to induce not merely momentary
fear or anxiety, but severe mental suffering." Wilkins
v. May, 872 F.2d 190, 195 (7th Cir. 1989). Mere coer-
cion is not enough. See Tinker, 429 F.3d at 1328
(distinguishing coerced-confession and conscience-
shocking inquiries).

This Court acknowledged in Lewis that the
"shocks the conscience" test is inexact. 523 U.S. at
847 (describing "shocks the conscience" as "no cali-
brated yard stick"). Yet here, the Ninth Circuit
stripped qualified immunity from police who caused
or threatened no physical harm, used valid interroga-
tion techniques, and had reasonable cause to both
arrest and question plaintiffs.1~ It is unfair for police

16 The techniques used by the officers in this case, including
alleged lies about evidence and promises of help, were not even

(Continued on following page)
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to bear the costs of guessing wrong, particularly
where the district court, after viewing all the video
footage of the interrogations - over forty hours in
total - and reading all the transcripts in their entire-
ty, expressly found the interrogations not to shock the
conscience. See Wilson, 526 U.S. at 618.

B. The Ninth Circuit’s opinion, which does
not require familial companionship
claims under the Fourteenth Amendment
to meet the "shocks the conscience" test,
conflicts with existing authority and
should be reviewed.

In its opinion, the Ninth Circuit reversed the
district court’s orders of summary judgment in favor
of defendants on the Crowe and Houser family claims
for loss of companionship in connection with the
interrogations and detentions of Michael and Aaron.
In so doing, the Ninth Circuit held that "[t]he stand-
ard for deprivation of familial companionship is
’unwarranted interference,’ not conduct which ’shocks
the conscience.’" (Pet. App. 70 n.23.) Some courts may
still use the phrase "unwarranted interference" to
describe substantive due process in this context, but
after Lewis, "shocks the conscience" is the singular

coercive, much less conscience-shocking. See Frazier v. Cupp,
394 U.S. 731, 737-39 (1969) (false evidence claim did not make
confession involuntary); Cunningham v. City of Wenatchee, 345
F.3d 802, 810 (9th Cir. 2003) (suggesting that "cooperation could
lead to treatment rather than prison" is not coercive).
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standard for liability. The Ninth Circuit’s holding to
the contrary should be reviewed.

This Court held in Lewis that "in a due process
challenge to executive action, the threshold question
is whether the behavior of the governmental officer is
so egregious, so outrageous, that it may fairly be said
to shock the contemporary conscience." 523 U.S. at
847 n.8. As the First Circuit recently observed, "Lewis

clarified that the shocks-the-conscience test ...
governs all substantive due process claims based on
executive, as opposed to legislative, action." Martinez,
608 F.ad at 64 (emphasis in original). In accord with
Lewis, courts of appeal have routinely applied the
"shocks the conscience" test to familial companion-
ship claims under the Fourteenth Amendment. See,
e.g., Eidson v. Tenn. Dep’t of Children’s Servs., 510
F.ad 631, 635-36 (6th Cir. 2007); Aguilar v. U.S.
Immigration & Customs Enforcement Div. of the Dep’t
of Homeland Sec., 510 F.ad 1, 21-22 (1st Cir. 2007);
Anthony v. N.Y.C., 339 F.ad 129, 142-43 (2d Cir.
2003); Miller v. City of Phila., 174 F.ad 368, 374-76
(ad Cir. 1999).

Because the Ninth Circuit’s decision conflicts
with Lewis and its application by other courts of
appeal to the common matter of investigative liability
wherever a family member is involved, review is
necessary.
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CONCLUSION

For all of the foregoing reasons, petitioners
respectfully submit that this Petition for a Writ of
Certiorari should be granted.
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