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QUESTION PRESENTED

Are bankruptcy debtors’ contingent or illiquid

interests, such as a deferred tax refund reserved to
reduce a debtor’s future tax liability, subject to turno-
ver to bankruptcy trustees as property of the estate
under 11 U.S.C. § 542(a)?
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PETITION FOR A WRIT OF CERTIORARI

Petitioner and bankruptcy trustee Jeffrey A.
Weinman ("the Trustee") respectfully petitions for a
writ of certiorari to review the judgment of the Unit-
ed States Court of Appeals for the Tenth Circuit in
this case.

OPINIONS BELOW

The bankruptcy court’s unpublished minute
order denying the Trustee’s motion for turnover is
reproduced in the appendix ("App.") at App. 38-39.
The bankruptcy court’s oral comments on the record
are reproduced at App. 16-26. The Bankruptcy Appel-
late Panel of the Tenth Circuit Court of Appeals’
opinion is published at 396 B.R. 70 (B.A.P. 10th Cir.
2008), and is reproduced at App. 27-37. The Tenth
Circuit’s opinion is published at 609 F.3d 1153 (10th
Cir. 2010), and is reproduced at App. 3-13.

JURISDICTION

The Tenth Circuit filed its decision on June 29,
2010. This Court has jurisdiction under 28 U.S.C.
§ 1254(1).
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STATUTORY PROVISIONS

Section 541(a)1 provides:

The commencement of a case under sec-
tion 301, 302, or 303 of this title creates an
estate. Such estate is comprised of all the fol-
lowing property, wherever located and by
whomever held:

(1) Except as provided in subsections (b)
and (c)(2) of this section, all legal or eq-
uitable interests of the debtor in proper-
ty as of the commencement of the case.

(2) All interests of the debtor and the debt-
or’s spouse in community property as of
the commencement of the case that is -

(A) under the sole, equal, or joint man-
agement and control of the debtor;
or

(B) liable for an allowable claim against
the debtor, or for both an allowable
claim against the debtor and an al-
lowable claim against the debtor’s
spouse, to the extent that such in-
terest is so liable.

(3) Any interest in property that the trustee
recovers under section 329(b), 363(n),
543, 550, 553, or 723 of this title.

1 Unless expressly indicated otherwise, all "Section"
references are to the Bankruptcy Code, Chapter 11 of the United
States Code.



(4) Any interest in property preserved for
the benefit of or ordered transferred to
the estate under section 510(c) or 551 of
this title.

(5) Any interest in property that would have
been property of the estate if such inter-
est had been an interest of the debtor on
the date of the filing of the petition, and
that the debtor acquires or becomes enti-
tled to acquire within 180 days after
such date -

(A) by bequest, devise, or inheritance;

(B) as a result of a property settlement
agreement with the debtor’s spouse,
or of an interlocutory or final divorce
decree; or

(C) as a beneficiary of a life insurance
policy or of a death benefit plan.

(6) Proceeds, product, offspring, rents, or
profits of or from property of the estate,
except such as are earnings from ser-
vices performed by an individual debtor
after the commencement of the case.

(7) Any interest in property that the estate
acquires after the commencement of the
case.

11 U.S.C. § 541(a).
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2. Section 542(a) provides:

Except as provided in subsection (c) or (d) of
this section, an entity, other than a custodi-
an, in possession, custody, or control, during
the case, of property that the trustee may
use, sell, or lease under section 363 of this ti-
tle, or that the debtor may exempt under sec-
tion 522 of this title, shall deliver to the
trustee, and account for, such property or the
value of such property, unless such property
is of inconsequential value or benefit to the
estate.

11 U.S.C. § 542(a).

STATEMENT OF THE CASE

Debtors James Winslow Graves and Kathryn
Patricia Graves ("the Debtors") filed a 2006 federal
tax return in July 2007. They were entitled to a
$3,000 tax refund. Instead of taking the overpayment
as a refund, the Debtors elected to apply that refund
as a dollar-for-dollar credit to future taxes owed. Such
an election is irrevocable during the subsequent tax
year. 26 U.S.C. § 6513(d) ("[N]o claim for credit or
refund of such overpayment shall be allowed for the
taxable year in which the overpayment arises.").

On September 20, 2007, just weeks after they

elected to defer their tax refund, the Debtors filed a
voluntary Chapter 7 bankruptcy petition with the
United States Bankruptcy Court for the District of
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Colorado. The Trustee moved to compel the Debtors
to turn over their interest in the credit as property of
the estate under Section 541(a). The bankruptcy
court denied the motion, ruling that the Debtors were
not in possession of the credit and could not be com-
pelled to turn it over under Section 541(a).

The Trustee timely appealed to the United States
Bankruptcy Appellate Panel ("BAP") for the Tenth
Circuit. The BAP correctly noted that "[t]he single
issue presented by this appeal is whether a pre-
petition tax refund that the Debtors elected to apply
in pre-payment of a subsequent year’s tax liability is
properly subject to turnover pursuant to 11 U.S.C.
§ 542." Weinman v. Graves (In re Graves), 396 B.R.
70, 72 (B.A.P. 10th Cir. 2008). The BAP affirmed the
bankruptcy court’s prior ruling, holding that "[a]
contingent right to a refund ... is not something, in
our opinion, that is subject to turnover." Id. at 75.

The Trustee timely filed a notice of appeal to the
Tenth Circuit Court of Appeals on November 21,
2008. The Tenth Circuit affirmed. The court recog-
nized "that, to a large extent, this holding conflicts
with the Ninth Circuit’s decision in Nichols ... that
the entire refund amount was property of the estate
and implicitly subject to turnover from the debtors."

Weinman v. Graves (In re Graves), 609 F.3d 1153,
1158 (10th Cir. 2010) (citing Nichols v. Birdsell, 491
F.3d 987 (9th Cir. 2007)). It nevertheless held "that
only the part of the refund that (1) is attributable to
pre-petition earnings and (2) reverted to debtors after
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application of the refund to their ultimate (2007) tax
liability, is subject to turnover." Id. at 1159.

REASONS FOR GRANTING THE PETITION

I. THERE IS A RECOGNIZED INTER-
CIRCUIT CONFLICT REGARDING THE
PROPER APPLICATION OF SECTION
542(a) TO DEFERRED TAX REFUNDS.

At issue in this case is whether, under Section
542(a), a trustee may compel a debtor to turn over the
value of a pre-petition tax refund that was deferred
as a credit against post-petition tax obligations. As
described below, the Ninth and Tenth Circuits have
reached conflicting conclusions in deciding this issue,
thus satisfying the "conflict" prong of Supreme Court
Rule 10(a).

By way of background, Section 541(a) broadly
defines "property" of a bankruptcy estate to include
"all legal or equitable interests of the debtor in prop-
erty as of the commencement of the case." 11 U.S.C.
§ 541(a). An interest is property even if transfer or

use of that interest is restricted at the time the
bankruptcy petition is filed. 11 U.S.C. § 541(c)(1)(A)
(interest is property of estate under Section 541(a)
even if it is subject to nonbankruptcy law "that re-
stricts or conditions transfer of such interest by the
debtor"); Segal v. Rochelle, 382 U.S. 375, 379 (1966)
("[T]he term ’property’ has been construed most
generously and an interest is not outside its reach



because it is novel or contingent or because enjoy-
ment must be postponed.").

Section 542(a), in turn, provides that a trustee

may compel a debtor who is in "possession, custody, or
control" of any estate property to turn over such
property if it is property that the trustee may use,

sell, or lease under Section 363.11 U.S.C. § 542(a).
That section also allows the trustee to compel the
turnover of "the value of such property" in lieu of the
property itself. Id. (emphasis added). Accordingly,
under Section 542(a), a debtor can be compelled to
turn over to the trustee that property or the value of
such property in lieu of the property itself.

The question presented by this Petition is wheth-
er a debtor may be compelled under Section 542(a) to
turn over to the trustee the total value of a pre-
petition tax refund that the debtor irrevocably de-
ferred and left on deposit with the IRS as a prepaid
credit against post-petition tax liability. The Ninth
and Tenth Circuits have reached conflicting results
on this issue. As noted above, the Ninth Circuit
addressed this issue in Nichols. The debtors there
overpaid their 2001 state and federal taxes and
elected to leave the overpayment on file as a credit
against future taxes. Nichols, 491 F.3d at 988. The
trustee moved to compel turnover of that property

interest under Section 542(a). The Ninth Circuit
expressly recognized that the credit was property of

the estate, that the debtors held the credit, and that
Section 542(a) required them to turn it over. The
court explained:
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As a result of the election, the Debtors were
left with a credit with the IRS that provided
a dollar-for-dollar tax reduction in the follow-
ing year. If the [Debtors] had not elected to
prepay their taxes, those funds would have
been refunded to them and would likely have
been available for the bankruptcy estate
when they voluntarily filed for bankruptcy
just 16 days later. The fact that the election,
once made, was irrevocable, does not change
the analysis. In light of the expansive defini-
tion of property contained in the Bankruptcy
Code ... we hold that this credit toward fu-
ture taxes constituted estate property at the
time the Debtors filed for bankruptcy.

Id. at 990. The court therefore directed the debtors to
turn over the value of the credit to the estate. Id. at
988.

In this case, the Tenth Circuit reached a conflict-
ing result and in so doing expressly acknowledged the
resulting inter-circuit conflict. Addressing the same
issue that the Ninth Circuit addressed in Nichols, the
Tenth Circuit squarely held "that only the part of the
refund that (1) is attributable to pre-petition earnings
and (2)reverted to debtors after application of the
refund to their ultimate (2007) tax liability, is subject
to turnover." Graves, 609 F.3d at 1159. Thus, in the
Ninth Circuit, the entirety of such tax credits is
property of the estate subject to turnover under
Section 542(a) while in the Tenth Circuit only a
portion of such credits - if any - is property subject to
turnover under the same statutory provisions.



In so holding, the Tenth Circuit expressly
acknowledged the resulting inter-circuit conflict.
Addressing that issue, the Tenth Circuit stated:

We are aware that, to a large extent, this
holding conflicts with the Ninth Circuit’s de-
cision in Nichols, 491 F.3d 987. There, in a
case factually indistinguishable from this
one, the Ninth Circuit held that the entire
refund amount was property of the estate
and implicitly subject to turnover from the
debtors.

Id. at 1158. The Tenth Circuit further noted:

We find some appeal in the reasoning of the
Ninth Circuit that, by electing to have their
2006 refund applied to 2007 taxes, the debt-
ors in Nichols, like debtors here, received
something of value, i.e., a dollar-for-dollar
reduction on their 2007 taxes, money that
could have been available to the bankruptcy
estate had the election not been made.

Id. at 1158-59. The Tenth Circuit nevertheless de-
clined to hold that this same property interest is
subject to turnover under Section 542(a), thus creat-
ing an inter-circuit conflict.

II. THIS MATTER RAISES IMPORTANT
ISSUES THAT MERIT THIS COURT’S
REVIEW.

As set forth above, there is a clear and acknowl-
edged inter-circuit conflict regarding the proper
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application of Section 542(a) to deferred tax refunds,
thus satisfying the "conflict" prong of Supreme Court
Rule 10(a). The matter also raises important ques-
tions of federal law, which similarly merit this Court’s
review.

As an initial matter, the Tenth Circuit logic - if
permitted to stand - would apply well beyond de-
ferred tax refunds to other types of contingent rever-
sionary interests. The Tenth Circuit erroneously held
that a contingent or illiquid property interest cannot
be in the "possession, custody, or control" of a debtor.
That conclusion is contrary to the Bankruptcy Code’s
definition of "property," which explicitly states that a
debtor’s property may include such interests. 11
U.S.C. §§ 541(a), 541(c)(1)(A). The Code also provides
a specific solution for how to treat property that is
nontransferable: Section 542(a) authorizes the trus-
tee to compel turnover of "the value of such property"
in lieu of the property itself. 11 U.S.C. § 542(a) (em-
phasis added). Thus, contrary to the Tenth Circuit’s
holding, the plain language of Section 542(a) does not
allow courts to exempt (or otherwise protect from
creditors) property that is contingent or illiquid in

nature.

If such an exception were to exist, the conse-
quences would be profound. It would allow a debtor to
shield from creditors any interests that are nontrans-
ferable and contingent or illiquid in nature. There
are, in addition to deferred tax refunds, many such
interests, including prepaid health savings accounts,
prepaid rent, a spouse’s dower interest, and prepaid
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entertainment costs such as gym memberships.
Under the Tenth Circuit’s analysis - unlike the Ninth
Circuit’s analysis - such contingent and/or illiquid
interests are not subject to turnover under Section
542(a) as Congress clearly intended.

The Tenth Circuit’s opinion also undermines
Congressional intent as reflected in the Bankruptcy
Code, which was intended to strike a delicate balance
between the interests of debtors in obtaining a fresh
start and the interests of creditors in repayment of
debts. G Collier on Bankruptcy, app. pt. 44-11, 44-12
(Alan N. Resnick and Henry J. Sommer eds., 15th ed.
revised 2007) ("Balance is essential. Without it, the
American bankruptcy system can be neither equita-
ble nor efficient. The laws enacted over the last 100
years have had balance as their goal and their com-
mon theme, spoken or unspoken, trying to provide
both fair treatment for creditors and a fresh start for
debtors."). Congress carefully delineated this delicate
balance of competing interests in the Bankruptcy
Code.

A key element of that careful balance is the

debtor’s ability to exempt property from the reach of
the bankruptcy estate. That exemption, codified in
Section 522, allows a debtor to exempt various items

of property. It includes a catch-all provision, codified
in Section 522(d)(5), which allows a debtor to exempt
a specified amount of "any property" the debtor
chooses - assuming the debtor has not spent that
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exemption on other items. 11 U.S.C. § 522(d)(5).2 As
this statutory provision shows, Congress carefully
and specifically limited the amount of property that
debtors can exempt in order to ensure that creditors
would not be deprived of more property than neces-
sary to allow debtors a fresh start.

The Tenth Circuit’s decision upsets that balance
by, in effect, allowing debtors to exempt more than
the amounts Congress allowed if they utilize pre-
petition earnings to acquire tax credits or otherwise

prepay expenses. The decision effectively eviscerates
Section 542 by allowing debtors to unilaterally pro-
tect estate property from turnover. Stated another
way, it allows debtors to enjoy the value of pre-
petition income - property that is part of the estate
and can be used to protect creditors’ interests - as
though such income were actually earned post-
petition and therefore protected by the fresh-start
principle.

It is equally clear that this case is an appropriate
vehicle to review the issue presented. As the BAP in
this matter correctly noted, the dispositive issue is
purely legal in nature. Graves, 396 B.R. at 72 (quoted
on page 5 above). Over time, lower courts will pre-
sumably follow the Tenth Circuit’s analysis - to the

~ $11,000 was the total amount of exemption allowed for
cases filed from April 1, 2007 to April 1, 2010. 4 Collier on
Bankruptcy, ~ 522.09 nn. 50-51 (Alan N. Resnick and Henry J.
Sommer eds., 16th ed. 2010).
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detriment of the bankruptcy estate and creditors - or
follow the Ninth Circuit’s analysis - thus widening

the inter-circuit conflict. This Court can, and should,
accept review so that it can correct the resulting
imbalance and resolve the existing inter-circuit
conflict before creditors are improperly deprived of
important assets that should properly be available for
payment of debts.

Indeed, prompt resolution of the existing inter-
circuit conflict is especially important given the
dramatic rise in bankruptcy filings following the 2008
financial crisis and ensuing economic recession.
According to statistics compiled by the Administra-
tive Office of the U.S. Courts, nearly 1.6 million
bankruptcies were filed during the year ending June
30, 2010: a 20 percent increase over the previous year
and "the highest number of bankruptcy filings for any
period since many of the provisions of the Bankruptcy
Abuse Prevention and Consumer Protection Act of
2005 took effect."3 The issue presented by this Peti-
tion may arise in many of those matters, which are
currently pending in courts across the country. By
accepting review at this time, the Court can clarify
the law regarding turnover of contingent or illiquid
interests under Section 542(a) - including but not
limited to turnover of deferred tax refunds reserved

3 Administrative Office of the U.S. Courts, Bankruptcy
Filings Up 20 Percent in June (Aug. 17, 2010), http://www.
uscourts.gov/News/NewsView/10-08-17/Bankruptcy_Filings_Up_
20_Percent in June.aspx?CntPageID=l.
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to reduce a debtor’s future tax liability - and prevent
the inconsistent rulings that are likely to result from
the existing inter-circuit conflict.

CONCLUSION

For each of these reasons, this Court should
grant a writ of certiorari to review the judgment and
opinion of the Tenth Circuit.
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