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CAPITAL CASE

QUESTION PRESENTED
In this Louisiana capital case, involving an
African-American defendant and two white victims,
where 82% of the venire was white, the defense was
forced to seat a juror predisposed towards the death
penalty because the trial court inverted the
Batson/McCollum analysis and required the
defendant to carry the burden of proof to establish
that his strike of a white juror was race-neutral.
This inversion of the Batson shield gives rise to the
following question:
Whether the Louisiana court’s modification of
the three-step Batson analysis, requiring the defense
to prove that the Defense’s strikes were not
motivated by race- while simultaneously requiring
the defense to prove that the State’s strikes were
motivated by race
violates the 6th and 14th
Amendments.
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PETITION FOR A WRIT OF CERTIORARI
Petitioner James Dunn respectfully petitions
for a writ of certiorari to review the judgment of the
Supreme Court of Louisiana in this case.

OPINIONS BELOW
The opinions below include an opinion
affirming Mr. Dunn’s conviction for the murders of
Jacqueline Guillot Blanchard and Lisa Dupuis,
pretermitting "review of the penalty phase of
defendant’s trial and remand[ing] to the district
court for a hearing in conformity with this opinion to
determine whether or not defendant is mentally
retarded." See Appendix B, State v. Dunn, 01-1635
(La. 11/01/02); 831 So.2d 862. The opinions below
also include an opinion by the Supreme Court of
Louisiana affirming the trial court’s ruling that Mr.
Dunn is not mentally retarded and affirming his
conviction and sentence of death. See Appendix A,
State v. Dunn, 01-1635 (La. 05/11/10); 2010 La.
LEXIS 1218. Finally, the opinions below include the
denial of rehearing, which is unpublished and is
reproduced at Appendix C.

JURISDICTION
The Supreme Court of Louisiana issued its
initial opinion affirming Mr. Dunn’s conviction on
November 1, 2002. However, at that time the
Louisiana Supreme Court remanded the case to the
trial court for a hearing to determine whether Mr.
Dunn suffers from mental retardation. The

Louisiana Supreme Court affirmed Mr. Dunn’s
conviction and sentence on May 11, 2010¯ That
decision became final on June 25, 2010, when Mr.
Dunn’s application for rehearing was denied. This
Court has jurisdiction pursuant to 28 U.S.C. 1257(a).

RELEVANT CONSTITUTIONAL PROVISIONS
This case involves the following constitutional
provisions:
The Sixth Amendment to the United States
Constitution provides in pertinent part:
In all criminal prosecutions, the accused
shall enjoy the right to a speedy and
public trial, by an impartial jury...
The Fourteenth Amendment to the United
States Constitution provides in pertinent part:
¯ . . No State shall make or enforce any
law which shall abridge the privileges or
immunities of citizens of the United
States; nor shall any state deprive any
person of life, liberty, or property,
without due process of law; nor deny to
any person within its jurisdiction the
equal protection of the laws.
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STATEMENT OF THE CASE
James Dunn, a black man, was sentenced to
death by a jury of ten whites and two blacks. Mr.
Dunn attempted to exercise a peremptory strike
against Juror Robert Anderson, a white man. The
trial court created its own rule that if either party
exercised three or more strikes against jurors of any
particular race, that party must thereafter provide
race-neutral reasons for its peremptory strikes.
When asked to provide a race-neutral reason for
striking Mr. Anderson, defense counsel cited Mr.
Anderson’s eagerness to impose the death penalty in
this particular case. The trial court apparently
confused this Court’s three-step Batson analysis
with the analysis used to determine whether a juror
should be struck for cause and found that this was
not a race-neutral reason for striking Mr. Anderson.
Without any basis for finding that the defendant was
exercising his peremptory strikes on the basis of
race, the trial court seated Mr. Anderson as a juror.
The Louisiana Supreme Court apparently suffered
from the same confusion as the trial court and,
deferring to the trial court’s decision, affirmed the
conviction.
During voir dire, the court had the following
colloquy with Mr. Anderson regarding the death
penalty:
Q: In regards to the death penalty, you
said you’re in favor of the death penalty?
A: In most circumstances, yes.
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Q: Do you have any general opposition
to the death penalty?

A: Yes.
Q: You have opposition to the
imposition?
A: I don’t think I could do that in
something like a violent - - like a mercy
killing or you know, something like that,
I don’t think that would be warranted.
Q: Well, what I’m asking you is this. If
you were selected as a juror in this case,
would your makeup, knowing you, do
you feel that you would be against the
death penalty?
A: Not in this situation.
Q: I’m sorry?
A: Not in this situation, I don’t think I
would be against it.
Q: Now, you said not in this situation?
A: In this situation, I could go by - - I
could see the death penalty.
Q: Now, I’m going to walk this line real
carefully. Have you heard anything
about this case, other than what’s been
4

mentioned in this courtroom? Don’t tell
me if you have heard anything.
A: No, I haven’t heard anything other
than what’s been in here.
Q: Okay.
A: But, like they said, there were
some graphic pictures and it
sounded violent to me.
Q: Okay. Have you formed an opinion
already on this case?
A: No.
Q: Okay. Would you keep an open mind
prior to making any decision?
A: Yes.
Q: So, would you automatically vote to
impose the death penalty?
A: No, sir.
Q: Would you consider all of the
mitigating circumstances during the
penalty phase, prior to making a
decision as to death by lethal injection
or life imprisonment without benefit of
probation, parole or suspension of
sentence?
5

A: Yes.
Q: Would you give more weight to an
aggravating circumstance than a
mitigating circumstance?
A: No.

R. 2400-02. This is the only substantive
conversation Mr. Anderson had with the court or
counsel during voir dire other than his admission to
the prosecutor that he was being facetious when he
wrote on his juror questionnaire that he admires Bill
Clinton. R. 2433
When the defendant attempted to exercise a
peremptory strike against Mr. Anderson, the State
said, "we request that it’s a continuing Batson
challenge at this point." The trial court never ruled
that the state made a prima facie case of racial
discrimination. Rather, the trial court was simply
applying its own three-strike rule, which the defense
had objected to. R. 2651-52. The following colloquy
is the entirety of the discussion and ruling
concerning the defense’s attempted peremptory
strike of Mr. Anderson:
MR. PASTOR [Defense counsel]: Mr.
Anderson not only said that he favors
the death penalty, but in fact he favors
the death penalty in most
circumstances. I feel that he’s more
than ready to vote for death. I had a
6

few challenges left, I chose not to have
him on my jury.
MS. O’BANNON [The prosecutor]: Your
Honor, this guy is Catholic, and his
religion
his religious organization
believes that the death penalty is wrong.
He said that he can vote for death, but
he wouldn’t automatically do so, that he
would
consider
mitigating
circumstances, and it just depends on
the situation. I don’t think Mr.
Anderson said or did anything that
would indicate that he would be
anything but a fair and impartial juror,
and I believe he’s excluded based on
race.
MR. PASTOR [Defense counsel]: Can I
make one more comment? Mr. Nolting
has some notes I didn’t have. Mr.
Nolting’s notes also reflect that he - and I forgot, I didn’t write this down, I
had very limited space - - but that the
situations that it was not warranted in -the death penalty was not warranted - would be in the mercy killing. That he
could give the death penalty in a
situation where there was a violent
death.
MR. NOLTING [Defense counsel]: He
said in this situation.
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MR. PASTOR [Defense counsel]: In this
situation. That he has no problem
giving the death penalty let’s say in this
situation.
MR. NOLTING [Defense counsel]: In
this case.
THE COURT: Well, that’s not the
criteria. I remember this particular
juror’s response, as I went through that
clearly with him. I don’t see anywhere
in there where this individual would
refuse to look at all the circumstances
and consider any lesser included offense
so far as this particular charge is
concerned. I don’t see anything in his
responses, in totality, so far as the
penalty phase is concerned, that he
would not consider all mitigating
circumstances
and
aggravating
circumstances. Your argument so far as
a race neutral reason under Batson,
when considering the argument of the
State, your argument and the responses
of Mr. Anderson, I do not find that you
stated a race neutral reason for Mr.
Anderson. Therefore, Mr. Anderson will
be Juror No. 6.
MR. PASTOR [Defense counsel]: Note
our objection, Your Honor.
R. 2482-84. The trial court did not require the state
8

to make a prima facie showing that the defense
discriminated on the basis of race, grossly
misinterpreted the second step of the Batson inquiry,
and did not require the State to bear the burden of
proving racial discrimination as required by the
third part of the Batson test.
Nonetheless, the Supreme Court of Louisiana
held:
Given the responses of Anderson to the
questions of counsel and the court and
considering the great deference afforded
the trial court relative to the evaluation
of discriminatory intent, we are
convinced the trial court did not err in
determining that counsel for defendant
engaged in discrimination by exercising
a peremptory challenge against
Anderson.
State v. Dunn, 01-1635 (La. 11/01/02); 831 So.2d 862,
872. Neither the trial court nor the Louisiana
Supreme Court provided any reason for believing
that the peremptory strike against Mr. Anderson
was based on his race. Rather, they apparently
found that Mr. Dunn failed to prove that the
peremptory strike was not based on race. This
shifting of the burden to the party exercising a
peremptory strike is inconsistent with this Court’s
prior decisions and should be reversed.

REASONS FOR GRANTING THE WRIT
Petitioner James Dunn respectfully asks this
9

Court to grant the writ of certiorari to review the
judgment of the Supreme Court of Louisiana in this
case, to vacate the judgment below, and to
summarily grant relief in this case of obvious
constitutional error. The Louisiana Supreme Court
upheld the trial court’s decision to adopt its own rule
in place of this Court’s three-step Batson analysis,
which led to the absurd result of a juror being seated
against the defense’s will without any evidence that
the defense was exercising the strike on the basis of
race. Batson was designed to shield against the
danger of minority jurors being intentionally
excluded from juries. It is patently offensive to the
Constitution to allow the State to turn the shield of
Batson into a sword to not only stack the jury with
white jurors but also to force a particular white juror
onto the jury against Mr. Dunn’s will at a time when
Mr. Dunn had not exercised all of his peremptory
challenges. This Court should grant certiorari to
consider whether a trial court may relieve the
opposing party of its burden of proving purposeful
discrimination by creating its own system of
ewfluating Batson objections rather than using this
Court’s well-established three-part Batson test. This
is of particular concern in a case such as this, where
the defendant is a black man attempting for raceneutral reasons to strike a particular white man
from a jury that is already overwhelmingly white.

I.

Three-part Batson test
Since the enactment of the Civil Rights Act of
1875, it has been illegal to exclude persons from
jury service on the basis of their race. See 18 U.S.C.
10

§ 243. Powers v. Ohio, 499 U.S. 400, 402 (1991).
Since at least about this time, if not longer,
lawmakers in Louisiana have set about to manage
the exclusion of African-Americans from the polls
and the jury box. In recognition of the constitutional
violations and societal harm involved in excluding
jurors on the basis of race, this Court has held that
neither the State nor the Defendant may exercise its
peremptory challenges on the basis of the race of the
juror. See. e.g. Batson v. Kentucky, 476 U.S. 79
(1986); Georgia v. McCollurn, 505 U.S. 42 (1992).
Batson provides the three-step process a trial court
is to use in determining whether a peremptory
challenge was based on race:
First, a defendant must make a prima
facie showing that a peremptory
challenge has been exercised on the
basis of race[;s]econd, if that showing
has been made, the prosecution must
offer a race-neutral basis for striking the
juror in question[;and t]hird, in light of
the parties’ submissions, the trial court
must determine whether the defendant
has shown purposeful discrimination.
Miller-E1 v. Dretke, supra, at 277, 125
S.Ct. 2317, 162 L.Ed.2d 196 (Thomas,
J., dissenting)(quoting Miller-El v.
Cockrell, 537 U.S. 322, 238-329, 123
S.Ct. 1029, 154 L.Ed.2d 931 (2003)).
Snyder v. Louisiana, 552 U.S. 472 (2008).
The third step of the Batson analysis "involves
evaluating ’the persuasiveness of the justification’
11

proffered by the prosecutor, but ’the ultimate burden
of persuasion regarding racial motivation rests with,
and never shifts from, the opponent of the strike.’
Purkett, supra, at 768, 115 S.Ct. 1769, 131 L.Ed.2d
834." Rice v. Collins, 546 U.S. 333, 338 (2006). This
Court has placed the burden of persuasion squarely
on the opponent of the peremptory strike to prove
racial motivation rather than on the party exercising
the peremptory strike to prove a lack of racial
motivation.

II. The trial court eliminated the first part of
the three-part Batson test
For reasons unbeknownst to counsel, the trial
court chose not to apply this well-known three-step
analysis in this capital case. Instead, the trial court
made its own rule that if either party exercised three
or more peremptory strikes against a juror of any
particular race, that party must thereafter provide a
rac, e-neutral reason for its peremptory challenges.
R. 2481, 2651-53. The first effect of this courtcreated rule is to eliminate the requirement that the
party opposing the peremptory strike make a prima
facie case of racial discrimination.
This, of course, also means that with a jury
pool that is 82.5% white, the parties will certainly
have to justify their challenges of white jurors, as
the vast majority of jurors who could potentially be
struck peremptorily are white. When the defense
pointed out the problem with the small number of
black jurors in the jury pool and argued, "If she’s
saying that I can’t exclude somebody because they
are white, then I might as well not have any
12

challenges at all" the prosecutor responded, "Well,
that’s your problem." R. 2470. That should not have
been Mr. Dunn’s problem. Had the trial court
applied the three-step analysis from Batson, it would
have been the state’s problem to prove purposeful
discrimination. The trial court’s ad hoc rule
improperly placed the burden on the defense to
prove that the strikes he exercised against white
jurors were not exercised on the basis of race without
the State having to offer any evidence whatsoever
that the strikes were exercised on the basis of race.

III. The trial court unreasonably applied the
second part of the three-part Batson test
In addition to eliminating the first part of the
Batson test that would have required the State to
make a prima facie case of racial discrimination, the
trim court incorrectly applied the second part of the
Batson test. This Court has explained:
The second step of this process does not
demand an explanation that is
persuasive, or even plausible. "At this
[second] step of the inquiry, the issue is
the facial validity of the prosecutor’s
explanation. Unless a discriminatory
intent is inherent in the prosecutor’s
explanation, the reason offered will be
deemed race neutral." Hernandez, 500
U.S. at 360 (plurality opinion); id., at
374 (O’CONNOR, J., concurring in
judgment).
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Purkett v. Elern, 514 U.S. 765, 767-68 (1995). "What
it means by a ’legitimate reason’ is not a reason that
makes sense, but a reason that does not deny equal
protection." Purkett v. Elem, 514 U.S. at 769
(citations omitted). Contrary to the trial court’s
ruling, defense counsel certainly provided a raceneutral reason for peremptorily striking Mr.
Anderson.
Any lawyer well-versed in capital defense has
almost assuredly been trained to select jurors in a
capital case almost exclusively on the basis of their
attitudes toward the death penalty. That is
precisely what counsel for Mr. Dunn attempted to do
in this case. Mr. Dunn’s counsel had every reason to
believe that Mr. Anderson was predisposed to
impose the death penalty in this case. Mr. Anderson
said so himself. He said that he might have a
problem imposing the death penalty upon someone
guilty of a mercy killing, which is not much of a
concession, since a mercy killing would not be a
capital case. However, he said where there is a
violent killing he believes in imposing the death
penalty.
Arguably Mr. Anderson could have been
challenged for cause, as every genuine capital case
involves a violent killing. Mr. Anderson, without
having heard any evidence in this case, stated that
he would not have a problem imposing the death
penalty in this case, as he heard in jury selection
that there were gruesome photographs. In light of
Mr. Anderson’s responses, it would be irresponsible
for a defense attorney who has peremptory
challenges still remaining not to exercise one of them
on Mr. Anderson. Reading between the lines, it is
14

clear that Mr. Anderson would vote to impose the
death penalty in any case that is genuinely a capital
case. In fact, Mr. Anderson ultimately did vote to
impose the death penalty upon Mr. Dunn.
Given the racial composition of the pool of
potential jurors, no lawyer in his right mind could
have thought that he could keep whites from serving
on the jury or even from constituting the vast
majority of the jury. Elementary mathematical
principles would reveal to even the most simpleminded lawyer that he must select among jurors on
some basis other than race with a jury pool that is
82.5% white.
Without a doubt, a juror’s predisposition to
impose the death penalty for a violent killing is a
race-neutral reason for the exercise of a peremptory
strike in a capital case. For the Louisiana Supreme
Court to uphold the trial court’s decision holding
otherwise was a violation of the Equal Protection
and Due Process Clauses of the Fourteenth
Amendment as well as of Mr. Dunn’s Sixth
Amendment right to a fair trial before an impartial
jury.

IV. The trial court eliminated the third part of
the three-part Batson test
Just as the trial court eliminated the first step
of the Batson inquiry, the trial court also eliminated
the third step of the Batson inquiry, which requires
the trial court to determine whether the opponent of
the strike has carried its burden of proving
purposeful discrimination. This is the entirety of the
trial court’s ruling and explanation regarding its
15

ruling on the defense’s peremptory strike of Mr.
Anderson:
Well, that’s not the criteria. [Whether
the juror stated that he had no problem
imposing the death penalty in this
particular case.] I remember this
particular juror’s response, as I went
through that clearly with him. R. 2483.
I don’t see anywhere in there where this
individual would refuse to look at all the
circumstances and consider any lesser
included offense so far as this particular
charge is concerned. I don’t see
anything in his responses, in totality, so
far as the penalty phase is concerned,
that he would not consider all
mitigating
circumstances and
aggravating circumstances.
Your
argument so far as a race neutral reason
under Batson, when considering the
argument of the State, ,your argument
and the responses of Mr. Anderson, I do
not find that you stated a race neutral
reason for Mr. Anderson. Therefore, Mr.
Anderson will be Juror No. 6." R. 2484
The State never provided any reason for
believing that the defense was exercising its
peremptory strikes on the basis of race. The
"argument of the State" that the court is referencing
is not an argument by the State presenting its
reasons for believing that the peremptory challenge
was based on race. It is simply an argument by the
16

State that Mr. Anderson did not say that he would
automatically impose the death penalty. This is the
entirety of the State’s argument regarding the strike
of Mr. Anderson:
Your Honor, this guy is Catholic, and
his religion - - his religious organization
believes that the death penalty is wrong.
He said that he can vote for death, but
he wouldn’t automatically do so, that he
would
consider
mitigating
circumstances, and it just depends on
the situation. I don’t think Mr.
Anderson said or did anything that
would indicate that he would be
anything but a fair and impartial juror,
and I believe he’s excluded based on
race. R. 2483.
At no point did the State provide a reason for
believing that the defense was exercising its
peremptory strikes on the basis of race. The State
was not even asked to provide such a reason, as the
trial court had established the "three strike" rule, a
rule that was utterly unfair to the defense given the
overwhelming number of whites in the jury pool.

V. The trial court’s ruling was not based on
the juror’s or the attorney’s demeanor, but on
an improper application of the law
This Court has stated that race-neutral
reasons for peremptory challenges often involve a
juror’s demeanor, making the trial court’s
17

observations of the juror even more important.
In this situation, the trial court must
evaluate not only whether the
prosecutor’s demeanor belies
a
discriminatory intent, but also whether
the juror’s demeanor can credibly be
said to have exhibited the basis for the
strike attributed to the juror by the
prosecutor. We have recognized that
these determinations of credibility and
demeanor lie "peculiarly within a trial
judge’s province," ibid. (quoting
Wainwright v. Witt, 469 U.S. 412, 428,
105 S. Ct. 844, 83 L. Ed. 2d 841 (1985)),
and we have stated that "in the absence
of exceptional circumstances, we would
defer to [the trial court]," 500 U.S. at
366, 111 S. Ct. 1859, 114 L. Ed. 2d 395
(plurality opinion).
Snyder v. Louisiana, 552 U.S. 472, 477 (2008).
However, in this case the trial court was silent on
demeanor. He stated that he relied on the juror’s
responses. R. 2483-2484. Moreover, the reason
given by the defense for striking Mr. Anderson does
not require firsthand observation of Mr. Anderson’s
demeanor or of the defense attorney’s demeanor. It
is clear from a cold reading of the record that Mr.
Anderson was predisposed to impose the death
penalty in this particular case. He said that he
would not have a problem imposing the death
penalty in this particular case, as it sounded like a
violent killing with gruesome photographs. He said
18

this without having seen any of the photographs or
hearing any of the evidence. This is simply not a
case that turns on the demeanor of the juror or the
attorney. Thus, the deference given by the
Louisiana Supreme Court to the trial court is not
appropriate in this situation.
Deference to the trial court is particularly
inappropriate in light of the trial court’s admission
that he never read Georgia v. McCollum,I the only
case which would have possibly authorized him to
seat a juror who had been peremptorily struck by the
defense. R. 2656-2657. It is also inappropriate for
this Court to give deference to a trial court that
chose to create its own rule for determining Batson
issues rather than applying this Court’s wellestablished three-part Batson test. As this Court
stated in Johnson v. California, 545 U.S. 162, 168
(2005), "Those three Batson steps should by now be
familiar." It is unclear from the record of this trial
whether the trial court ever read Batson or this
Court’s other cases interpreting Batson. The trial
court did state that this was his first capital case. R.
1999. Thus, this was the court’s first time dealing
with Batson issues in the context of Witherspoon v.
Illinois, Wainwright v. Witt, and Morgan v. Illinois.
It is evident that the trial court did not even
recognize a juror’s death penalty views as a raceneutral reason for excluding that juror peremptorily.
This Court stated in Miller-E1 v. Dretke, 545 U.S.
231, 240 (2005), "Thus, we presume the D court’s
factual findings to be sound unless [the defendant]
rebuts the ’presumption of correctness by clear and
1"Well, I haven’t read the case." (referring to Georgia v.
McCollum) R 2656-2657.
19

convincing evidence.’ § 2254 (e)(1). The standard is
de~manding but not insatiable; as we said the last
time this case was here, ’deference does not by
definition preclude relief.’ Miller-E1 v. Cockrell, 537
U.S. at 340, 154L. Ed. 2d 931, 123S. Ct. 1029." The
Louisiana Supreme Court erred in deferring to the
trial court’s decision when the trial court neither
read nor applied the applicable law.

VI. This was not a one-time misapplication of
Batson
In Rivera v. Illinois,~ 129 S.Ct. 1446, 1455
(2009), this Court observed, "To hold that a one-time,
good faith misapplication of Batson violates due
process would likely discourage trial courts and
prosecutors from policing a criminal defendant’s
discriminatory use of peremptory challenges. The
Fourteenth Amendment does not compel such a
tradeoff." This was not a one-time misapplication of
Batson.
The trial court chose, for whatever reason, to
create its own three-strike rule in place of this
Court’s well-established three-part Batson test. It is
2In Rivera v. Illinois, this Court held that there is not a
rule of automatic reversal when a court improperly seats a
juror that a defendant attempted to strike peremptorily, as
state law controls the consequences of an erroneous denial of a

peremptory challenge. Unlike Illinois law, Louisiana law
provides for automatic reversal where a peremptory challenge
is wrongfully denied. See, e.g., State v. Cross, 93-1189 (La.
6/30/95); 658 So.2d 683, 686. This case is distinguishable from
Rivera in that this case involves the erroneous interpretation of
Batson, not the constitutionality of the state court remedy for
the wrongful denial of a peremptory challenge.
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not too much to ask a state court to at least read and
make a genuine effort to follow this Court’s
established precedents when ruling on a criminal
defendant’s alleged discriminatory use of peremptory
challenges. The trial court acted in an arbitrary and
irrational manner in shifting the burden to the
defense to prove a lack of discriminatory intent and
then applying a cause analysis to a peremptory
strike to determine whether the strike was made on
a discriminatory basis. Under these circumstances,
this Court should reverse the decision of the
Supreme Court of Louisiana affirming the trial
court’s arbitrary and irrational misapplication of
Batson.
The arbitrariness of the trial court’s decision
is obvious from a side-by-side comparison of the trial
court’s treatment of the state’s peremptory exclusion
of black juror Mr. Robert Thomas versus the
defense’s attempted peremptory exclusion of white
juror Mr. Anderson. When asked to give a raceneutral reason for its peremptory strike of Mr.
Thomas, the state responded:
Your Honor, again, although this juror
stated that he does not oppose the death
penalty, now obviously that is not
our standard, there was a couple of
reasons that the State felt that he would
not be fair and impartial in this
particular case. When the Court was
questioning him about his views on the
death penalty and mitigating
circumstances, he indicated that drugs
and alcohol to him would be an excuse 21

- well, not an excuse but a circumstance
in which he would impose the life
sentence. I don’t know whether or not
that’s evidence that Mr. Pastor or Mr.
Nolting intend to present, that this
defendant was under drugs or alcohol,
but my impression was that that
mitigating circumstance would be given
such great weight that this juror could
not fairly consider the death penalty as
an option. I also was concerned because
his wife was against the death penalty
and I was concerned that perhaps his
feelings about the death penalty were
not perhaps as strong as the ability to
actually impose it, should he be faced
with that decision. So, for those reasons
I excluded him. R. 2669-2670.
The defense stated at that point that the defense had
no intention of introducing evidence of drug or
alcohol use and had already so informed the state.
R. 2670. The trial court’s ruling with respect to the
State’s peremptory challenge of Mr. Thomas was as
follows:
Well, based on the response of the State
and considering both the argument of
defense and the State and also Batson,
so far as race neutral reasons are
concerned, that the case really is
liberal so far as the race neutral
reasons are concerned. I mean,
they’ve given instances where I may not
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agree with so far as the reason that they
allow the exclusion of a particular
person or class of individual from a jury.
The Court feels that in this particular
case the State has stated a race neutral
reason pursuant to Batson. R. 2672.
Thus, when ruling on the State’s peremptory
challenge of a black juror, the trial court recognized
that this Court has a liberal interpretation of raceneutral reasons and that a juror’s views on the death
penalty constitute a race-neutral reason for
excluding the juror. However, when ruling on the
defense’s peremptory strike of Mr. Anderson, a white
juror, the trial court found that a juror’s views on the
death penalty are not a race-neutral reason for
excluding that juror. Thus, the trial court not only
created its own rule instead of applying this court’s
three-step Batson analysis but also applied the rule
arbitrarily and irrationally.
Nor is this the first time this particular judge
has erred in this way. A review of the voir dire of
the last three capital cases involving Judge Alvin
Turner and Assistant District Attorney Robin
O’Bannon shows a troubling pattern of
discrimination against potential black jurors. In
these cases, the court, on the State’s urging, has
compelled black defendants to accept white jurors
thus limiting the possible seats on the jury available
to black jurors. In the present case and State v.
Scott, 2004-1312 (La. 01/19/06); 921 So.2d 904, and
State v. Miller, 23rd Judicial District, Case No.
11533, the trial court compelled the black defendants
to accept a total of eight white jurors in spite of
23

defense peremptory challenges.
A review of reported cases fails to reveal a
single 23rd Judicial District case in which a defense
Batson challenge was granted in spite of the fact
that the parish governments in the district have
engaged in consistent patterns of race and gender
discrimination in other areas. See e.g. Joe Gyan,
Consent Decree Ends Sex Bias Suit with Sheriff, The
Advocate, March 8, 1996, at 6B (Assumption Parish
Sheriffs Office settled a sex discrimination lawsuit
with a female deputy); Howard Castay, Certain
Proms Still Dance to the Beat of Separation and
Segregation, The Louisiana Weekly, May 12, 2003
(U.S. Department of Education’s Civil Rights
Department investigating segregated proms in
Assumption Parish public high schools);
Summerchase Ltd. Ptshp. I v. City of Gonzales, 970
F. Supp. 522 (M.D. La. 1997)(Gonzales city officials’
revocation of building permits was done with the
intent to discriminate against minorities and had a
discriminatory effect on minorities in violation of the
FHA.); Clark v. Roemer, 777 F. Supp. 471 (D. La.
1991) (voting practices and districts in Assumption
Parish "affords black citizens ’less opportunity than
other members of the electorate to participate in the
political process and to elect representatives of their
choice.’")
Significantly, Anthony Falterman, who was
the 23rd Judicial District Attorney at the time of Mr.
Dunn’s arrest and trial, was the Assumption Parish
Sheriff during the time in which the sexual
discrimination in the Sheriffs Office was found to
have occurred. United States v. Sheriff of
Assumption Parish, 1995 U.S. Dist. LEXIS 15017; 69
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Fair Empl. Prac. Cas. (BNA) 129 (E.D. La. 1995).
This review revealed at least one other case in
which the 23rd Judicial District Attorney’s Office,
tried by District Attorney Falterman, compelled a
black defendant to accept white jurors over
peremptory challenges. State v. Spencer, 631 So.2d
1363, 1365-66 (La. App. 5 Cir. 1993) (black
defendant is compelled to accept three white jurors
over peremptory challenges).
Given the history of racial discrimination in
rd
the 23 Judicial District, it is difficult to believe that
poor black defendants are discriminating against
white jurors and that the District Attorney and his
assistants, who have been found to discriminate in
other areas, are conducting voir dire without regard
to the race of the jurors. It is also difficult to believe
that whites were being intentionally excluded from a
jury that ultimately consisted of ten whites and two
blacks.
Across these three cases, defendants were
only presented with five black veniremembers that
the State did not successfully cause challenge or
peremptory challenge. Thus, though the defendants
had only five opportunities to use their collective 36
peremptory
challenges
against
black
veniremembers, the court found that they had
discriminated against eight white veniremembers
and they were compelled to accept them as jurors
(There were four white jurors foisted on the black
defendant in Miller, three in Scott and one in this
case). This trend of suppressing minority
representation on juries by compelling parties to
accept white jurors will undoubtedly continue and
expand unless courts and prosecutors are given a
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clear indication that this sort of backhanded
discrimination will not be tolerated.
VII. This case is distinguishable from
Hernandez v. New York
In Hernandez v. New York, 500 U.S. 352, 359
(1991), this court stated, "Once a prosecutor has
offered a race-neutral explanation for the
peremptory challenges and the trial court has ruled
on the ultimate question of intentional
discrimination, the preliminary issue of whether the
defendant had made a prima facie showing becomes
moot." However, this case is distinguishable. In
Hernandez, as soon as the defense objected to the
peremptory strikes on the basis of race the
prosecutor began offering a race-neutral explanation
for the strikes without waiting for the trial court to
rule whether a prima facie case of discrimination
had been established. However, once the prosecutor
offered a race-neutral explanation for the strikes, the
court held the defense to its burden, as the opponent
of the peremptory strike, of proving that the
prosecutor was exercising the strikes on the basis of
race. This Court’s decision in Hernandez does not
authorize a trial court to shift the burden from the
opponent of the strike to the proponent of the strike,
as was done in this case by the trial court’s threestrike rule.
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VIII. The elimination of parts one and three of
the three-part Batson test and the
unreasonable application of part two of the
test resulted in a violation of the United States
Constitution
This Court has, on multiple occasions,
explained the constitutional interests involved when
race infects the jury selection process.
The constitutional interests Batson
sought to vindicate are not limited to
the rights possessed by the defendant on
trial, see 476 U.S., at 97, 90 L. Ed. 2d
69, 106 S. Ct. 1712, nor to those citizens
who desire to participate "in the
administration of the law, as jurors,"
Strauder v. West Virginia, 100 U.S. 303,
308, 25 L. Ed. 664 (1880). Undoubtedly,
the overriding interestin eradicating
discrimination from our civic
whenever an
institutions suffers
from making a
individual is excluded
significant contribution
to governance
on account of his race. Yet the "harm
from discriminatory jury selection
extends beyond that inflicted on the
defendant and the excluded juror to
touch the entire community. Selection
procedures that purposefully exclude
black persons from juries undermine
public confidence in the fairness of our
system of justice." Batson, 476 U.S. at
87, 90 L. Ed. 2d 69, 106 S. Ct. 1712; see
also Smith v. Texas, 311 U.S. 128, 130,
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85 L. Ed. 84, 61 S. Ct. 164 (1940). ("For
racial discrimination to result in the
exclusion from jury service of otherwise
qualified groups not only violates our
Constitution and the laws enacted
under it but it is at war with our basic
concepts of a democratic society and a
representative government" (footnote
omitted)).
Johnson v. California, 545 U.S. 162, 171-172 (2005).
The three-step process serves the public purposes
Batson is designed to vindicate while also
encouraging prompt rulings on objections to
peremptory challenges without substantially
disrupting the jury selection process. Johnson v.
California, 545 U.S. 162, 172-73 (2005), citing
Hernandez v. New York, 500 U.S. 352, 358-359
(1991)(opinion of Kennedy, Jr.).
The result of the trial court’s erroneous
application of Batson was the seating of a juror
merely on the basis of his race. Although the State
did not even attempt to make a prima facie showing
that the defense was excluding jurors on the basis of
race and the court did not provide any basis for
finding that the defense was excluding jurors on the
basis of race, Mr. Anderson was forced into service
on this jury against the wishes of Mr. Dunn and Mr.
Anderson3 merely because he was white. Had Mr.
3Mr. Anderson made it very clear after being selected
that he did not wish to serve on the jury. R 2487. He
explained that he worked for a small hospital pharmacy that
was having staffing problems and that his service on this jury
"cal:~ sincerely cause public endangerment." R 2490.
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Anderson not been white, Mr. Dunn would have
been allowed to strike him on the basis of his views
on the death penalty. While Mr. Dunn "has no right
to a ’petit jury composed in whole or in part of
persons of [his] own race,’ Strauder 100 U.S., at 305,
he H does have the right to be tried by a jury whose
members are selected by nondiscriminatory criteria."
Powers v. Ohio, 499 U.S. 400, 404 (1991). It was a
violation of the equal protection clause of the
Fourteenth Amendment to seat Mr. Anderson over
Mr. Dunn’s objection merely on the basis of Mr.
Anderson’s race. It was particularly offensive in
light of the fact that Mr. Anderson is white and Mr.
Dunn is a black man who was ultimately tried by a
jury consisting of ten whites and only two blacks.
This Court’s original concern in Swain v.
Alabama, 380 U.S. 202 (1965) and Batson v.
Kentucky was that peremptory strikes were being
"used to discriminate against black jurors." Batson,
476 U.S. 79, 99. While there is certainly a rich
historical basis for this concern, there is no such
historical basis for any concern that whites are being
systematically excluded from juries. When this
Court decided in Georgia v. McCollum, 505 U.S. 42
(1992), that it was a violation of the equal protection
clause for a white criminal defendant to
intentionally exclude blacks from a jury, Justice
Thomas stated in his concurring opinion,
"Eventually, we will have to decide whether black
defendants may strike white veniremen." Georiga v.
McCollum (Thomas, concurring), 505 U.S. 42, 62.
While this Court has not yet addressed this issue
directly, many state courts, including the Supreme
Court of Louisiana in this case, have presumed that
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the answer is that black defendants may not strike
white veniremen on the basis of race.
It is important to note how far we have come
from the original concerns of Swain and Batson in
now presuming that a black defendant violates the
due process clause when he excludes white
veniremen. Whether this Court ultimately agrees
with that result, the attempted application of that
principle by the trial court in this case led to an
absurd and unconstitutional result. Mr. Dunn, a
black man, who was convicted and sentenced to
death by a jury consisting of ten whites and two
blacks, was denied his right to a peremptory
challenge of a white juror merely on the basis that
the juror was white. The trial court relied on federal
law to deny Mr. Dunn’s state constitutional right to
a peremptory challenge because Mr. Dunn
attempted to strike a white juror, despite the fact
that the jury was already overwhelmingly white and
the juror that Mr. Dunn sought to strike had predetermined that he believed in the death penalty in
this particular case. Under these circumstances, it
is hard to imagine how this is not a violation of Mr.
Dunn’s right to due process of law and to a fair trial
by an impartial jury. Nonetheless, it is certainly a
violation of the equal protection rights of the
minority jurors who might have otherwise served on
this jury had Mr. Anderson, a white man, not been
forced onto the jury as a result of the trial court’s
erroneous interpretation of Batson v. Kentucky.
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CONCLUSION
For the foregoing reasons, Petitioner James
Dunn respectfully asks this court to grant the writ of
certiorari to review the judgment of the Supreme
Court of Louisiana in this case, to vacate the
judgment below, and to summarily grant relief in
this case of obvious constitutional error.

RESPECTFULLY SUBMITTED,

Kyla Blanchard-Romanach La. Bar No. 25576
Counsel of Record for James Dunn
David W. Price La. Bar No. 08733
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