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QUESTIONS PRESENTED

1. Whether the court below erred in affirming a
$2.8 million punitive damages award under BMW
and State Farm, where the court quantified the ratio
of punitive to compensatory relief by counting
attorneys’ fees as compensatory damages, in conflict
with this Court’s and the Utah Supreme Court’s
decisions in State Farm.

2. Whether the court below erred in rejecting the
applicability of the Noerr-Pennington doctrine to
petitioning of law enforcement officials that is
constitutionally protected under the First
Amendment, based on rationales that conflict with
the decisions of this Court and the federal courts of
appeals and otherwise merit this Court’s review.
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LIST OF PARTIES

All parties to the proceeding are listed in the
caption.

CORPORATE DISCLOSURE STATEMENT

Petitioner Joseph Stroud is an individual.

Petitioner Jovon Broadcasting, WJYS-TV 62/34,
is an Illinois corporation. Jovon Broadcasting,
WJYS-TV 62/34 has no parent corporation. No
publicly held company owns ten percent or more of
its stock.
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OPINIONS BELOW

The order of the Supreme Court of Illinois
denying Petitioners’ petition for leave to appeal is
reported at 924 N.E.2d 454 and reproduced at Pet.
App. 92a. The order of the Supreme Court of Illinois
denying Petitioners’ subsequent motion for leave to
file a motion for reconsideration of denial of leave to
appeal is unreported and reproduced at Pet. App.
93a. Orders and opinions of the Supreme Court of
Illinois on an earlier appeal in this case are reported
at 882 N.E.2d 76, 884 N.E.2d 159, and 904 N.E.2d 1.

The amended and superseding opinion of the
Illinois Appellate Court for which review is sought is
reported at 915 N.E.2d 925 and reproduced at Pet
App. la-49a. An earlier, superseded opinion of the
Appellate Court is reported at 877 N.E.2d 49 and
reproduced at Pet. App. 50a-91a. An opinion of the
Appellate Court on an earlier appeal, subsequently
reversed and remanded by the Illinois Supreme
Court, is reported at 395 Ill. App. 3d 8.

The pertinent orders and opinions of the trial
court are unreported and are reproduced at Pet.
App. 95a-119a.

JURISDICTION

The Supreme Court of Illinois denied a timely
motion for leave to appeal on January 27, 2010. Pet.
App. 92a. On April 12, 2010, Justice Stevens
granted Petitioners’ application for an extension of
time for filing their petition for certiorari to and
including June 25, 2010. This Court’s jurisdiction
rests on 28 U.S.C. § 1257(a).



CONSTITUTIONAL AND STATUTORY
PROVISIONS INVOLVED

This case involves the First and Fourteenth
Amendments to the United States Constitution and
42 U.S.C. §§ 1981 and § 1988, which are set forth in
full at Pet. App. 120a-23a.

STATEMENT OF THE CASE

A.    Factual Background

Respondent Jerri Blount was an employee from
1993 until 2000 at Petitioner Jovon Broadcasting,
WJYS-TV 62/34, a television station owned by
Petitioner Joseph Stroud. Pet. App. 3a. Jovon
Broadcasting focuses on religious and community
programming in the Chicago area. Id. at 4a-5a.
Blount was originally hired as a program screener
but was later promoted to local programming-time
sales manager for the station. Id. at 3a. Both Blount
and Stroud are African-American. Ido

In 2000, another employee at Jovon Broadcasting,
Bonnie Fouts (a Caucasian woman), filed a complaint
with the Equal Employment Opportunity
Commission against Stroud and the station claiming
that she had been racially and sexually harassed by
her supervisor at WJYS-TV. Id. Blount claims that
she had several conversations with Stroud about her
decision to support Fouts in the latter’s
discrimination suit. Id.

Unbeknownst to Stroud, Blount wassecretly
recording these and other conversationsin the
workplace in violation of Illinois criminal law. Id. at
l la. Blount recorded business meetings, sales calls,
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and private conversations between Stroud and
others, including a U.S. Congressman. Blount’s
employment was terminated in the fall of 2000.

Much later, in 2001, Stroud discovered that
Blount had secretly recorded the earlier
conversations. He then brought a civil action against
Blount for eavesdropping in violation of an Illinois
criminal statute. Id. The state circuit court judge
presiding over the civil eavesdropping case entered a
temporary restraining order enjoining Blount from
using the tape recordings. Id. The judge also
expressed concern that a criminal violation had
occurred and advised Stroud to consult with the
State’s Attorney. Trial Tr. 21-24 (Nov. 21, 2005).1

Stroud and several Jovon employees who had
been secretly tape-recorded by Blount later lodged
criminal complaints against Blount with the Tinley
Park Police Department alleging eavesdropping.
Pet. App. 12a. Stroud also consulted with former
Illinois Attorney General (now U.S. Senator) Roland
Burris about pressing criminal charges against
Blount. Burris contacted the State Attorney’s office
on Stroud’s behalf, but the State’s Attorney
ultimately decided not to prosecute Blount. Id. at
12a-13a.

Stroud and Blount eventually settled the civil
eavesdropping lawsuit, with Stroud agreeing not to

1 Illinois law requires the consent of all participants to a

conversation before that conversation may be legally recorded.
See 720 ILCS 5/14-2(a) (stating the elements of an eavesdropping
offense).
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pursue the matter further and Blount agreeing to
abide by the temporary restraining order preventing
her from using the content of the tape recordings.

B.    Procedural Background

1. In February 2001, Blount filed this lawsuit
against Stroud and Jovon Broadcasting, ultimately
asserting twelve different claims for relief. Nine of
those claims were dismissed before or during trial,
and Blount thus proceeded to the jury on three
claims: retaliatory discharge,2 intentional infliction
of emotional distress, and defamation. Pet. App. 4a.
Blount sought both compensatory and punitive
damages.

At trial, Blount testified that after she informed
Stroud of her decision to support Fouts in her
discrimination lawsuit, Stroud said and did certain
things that Blount perceived to be threats against
her. Pet. App. 9a. Blount testified that she
developed anxiety attacks as a result, which in turn
caused an infected esophagus. Id. Blount also
testified as to alleged racially charged statements by
Stroud regarding her decision as an African-
American to support a Caucasian in a discrimination
lawsuit against an African-American. Id. at 8a.

Stroud and other witnesses disputed this
testimony. Jovon employees stated that Blount had
been terminated not for the decision to support
Fouts, but rather because Blount had been
misdirecting business to a competitor. Pet. App. 10a.

2 Blount brought her retaliatory discharge claim under both

42 U.S.C. § 1981 and Illinois common law.
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Stroud denied ever threatening Blount and
expressed his belief that the actions by Fouts and
Blount were a conspiracy to extort money from the
station. Id. at 9a. Stroud agreed, however, that he
had questioned Blount’s decision to support Fouts by
asking "how a black person could side with a white
person against a black person." Id. at 7a.

Over Stroud’s objection, the trial court permitted
Blount to introduce extensive testimony concerning
Stroud’s efforts to press criminal charges against
Blount for eavesdropping. Id. at 39a. The efforts of
Stroud and other Jovon employees to petition the
police and the State’s Attorney took place a full two
years after Blount had been terminated, but the
court nonetheless concluded that this evidence was
somehow relevant to whether Stroud had a
retaliatory motive for discharging Blount years
earlier. Id. Stroud contended not only that the
evidence was irrelevant, but also that his efforts to
pursue criminal charges against Blount were lawful
petitioning of the government protected by the First
Amendment and that admission of this evidence was
contrary to the Noerr-Pennington doctrine. Id. The
court disagreed, and the jury was permitted to hear
extensive testimony from various witnesses,
including a police officer and now-Senator Roland
Burris, regarding Stroud’s pursuit of criminal
charges against Blount. Id. at 12a, 39a.3

3 Before trial, Petitioners also sought to exclude evidence

relating to Stroud’s civil eavesdropping suit, but the court
rejected Petitioners’ motions. Pet. App. 37a-38a. However,
Petitioners do not seek review in this Court of the state courts’
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2. At the end of trial, the jury returned a verdict
rejecting Blount’s claims of defamation and
intentional infliction of emotional distress, but
finding in favor of Blount on her retaliatory
discharge claim. The jury awarded Blount $25,000
in damages for physical and]or emotional pain and
suffering, $257,350 in back pay, and $2,800,000 in
punitive damages. Id. at 13a.

Blount subsequently moved for attorneys’ fees
under 42 U.S.C. § 1988, arguing that she had been a
prevailing party on her retaliatory discharge claim
under 42 U.S.C. § 1981. Id. at 113a. Blount sought
all of her fees from the start of the case for her
pursuit of all twelve claims, in addition to all of her
fees from the civil eavesdropping suit initiated by
Stroud, for a total of $1,182,832.10. Id. Ten months
after the jury returned its verdict, and over
Petitioners’ objection, the trial court awarded Blount
all of the fees she claimed. Id. at 115a, 118a.

Petitioners filed a post-trial motion seeking
judgment notwithstanding the verdict, or in the
alternative, remittitur of the verdict because the
harm to Blount was not substantial enough to
warrant punitive damages at all and because the
amount of punitive damages was unreasonable
under the Due Process Clause. Id. at 97a. As

rulings allowing admission of evidence about the civil
eavesdropping suit. Rather, they seek review of the state
courts’ rulings allowing admission of evidence about pursuit of
criminal charges. The decision under review expressly found
that Petitioners had preserved their objections to the rulings
concerning the criminal complaints. Id. at 39a.
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Petitioners argued, and Respondent conceded, the
jury’s verdict represented a ratio of almost 10:1 in
punitive to compensatory damages. Petitioners also
argued that the verdict was the product of numerous
evidentiary errors, including the admission of
evidence in violation of the Noerr-Pennington
doctrine regarding the pursuit of criminal charges
against Blount. Id. at 103a-04a; 108a-09a. The trial
court denied the motion. Id. at 110a.

3. Petitioners timely appealed. The Appellate
Court originally reversed the jury’s verdict on subject
matter jurisdiction grounds. See Blount v. Stroud,
376 Ill. App. 3d 935 (2007). The Illinois Supreme
Court initially denied Blount’s motion for leave to
appeal, but then reversed course, granted
discretionary review, and reversed and remanded the
Appellate Court’s decision that had vacated the
judgment. See Blount v. Stroud, 232 Ill. 2d 302
(2009). The state Supreme Court instructed the
Appellate Court to consider Stroud’s other
allegations of error, including those regarding
punitive damages and evidentiary errors, on remand.

This time, the Appellate Court affirmed the trial
court judgment.4 Pet. App. 3a. The court recognized
that the analysis of whether a punitive damages
award comports with due process is governed by this

4 On remand, after the Appellate Court issued an initial
decision affirming the trial court, Petitioners moved for
rehearing, and then the Appellate Court issued an amended
and superseding opinion. The amended and superseding
decision is the judgment as to which review is sought in this
Court, and is therefore cited here.
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Court’s decisions in State Farm Mutual Automobile
Insurance Co. v. Campbell, 538 U.S. 408 (2003), and
BMW of North America, Inc. v. Gore, 517 U.S. 559
(1996). Id. at 24a-25a. The Appellate Court likewise
acknowledged this Court’s caution that a punitive
damages "award of more than four times the amount
of compensatory damages might be close to the line
of constitutional impropriety" and that "few awards
exceeding a single-digit ratio between punitive and
compensatory damages, to a significant degree, will
satisfy due process." Id. at 28a-29a. (quoting State
Farm, 538 U.S. at 425).

However, the court found that the award here did
not approach the constitutionally suspect zone
established in State Farm and /?MW, because the
court rejected the parties’ shared view that there was
a 10:1 ratio between the jury’s $2.8 million punitive
damages award and its $282,350 compensatory
award ($25,000 for physical and/or emotional pain
and suffering and $257,350 in back pay). Id. at 29a.
Rather, the court added the $1,182,832.10 in
attorneys’ fees the trial judge had awarded to Blount
to the compensatory damages side of the ratio - fees
which the relevant statute expressly defines as
"costs," not damages. Id. at 34a; infra at 16-17. By
thus inflating the compensatory award, the
Appellate Court concluded that the ratio of punitive
to compensatory damages was less than 2:1, which
the court viewed as "well within the permissible
guideline." Id. at 34a.

The court likewise rejected Petitioners’ argument
that the admission of evidence regarding Stroud’s
pursuit of criminal eavesdropping charges against
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Blount violated the Noerr-Pennington doctrine. The
court held that it would "decline to extend the
applicability of the Noerr-Pennington doctrine to
provide immunity from retaliation claims." Id. at
41a-42a. The court further held that Noerr-
Pen~i~gton was inapplicable here because Stroud’s
efforts to obtain redress through the criminal justice
system had already ceased at the time of trial, and
therefore could not be deterred by using evidence
about it against Petitioners at trial. Id. at 43a.
Finally, the court held that Noerr-Pennington did
not bar admission of the evidence to show Stroud’s
state of mind years before the petitioning occurred,
as opposed to directly penalizing that petitioning. Id.
at 44a.

After the Appellate Court issued its amended and
superseding decision, see supra note 4, Petitioners
timely petitioned the Illinois Supreme Court for
leave to appeal, which was denied. Id. at 92a.5

REASONS FOR GRANTING THE WRIT

The decision below rides roughshod over two
fundamental constitutional rights that are critical to
protecting against impassioned jury verdicts. Both
issues merit this Court’s review under its established
standards for granting certiorari.

1. The inclusion of court-awarded attorneys’ fees
as compensatory damages for purposes of calculating
the ratio of punitive to compensatory relief under

5 Pursuant to Illinois procedures, Petitioners sought leave

to file a motion for reconsideration of the denial of discretionary
review, which was also denied. Pet. App. 93a-94a.
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BMWand State Farm is a critically important issue
that merits this Court’s review now. The Court has
repeatedly recognized that the quantitative ratio of
punitive damages to compensatory relief is a key
factor for testing the constitutionality of the amount
of punitive damages. Here, a proper calculation
without attorneys’ fees yields a ratio of 10:1. That
ratio pushes up against or beyond the outermost
boundary of what is permissible, and could be
affirmed, if at all, only in the most extreme case
under the other BMWand State Farm factors, which
the lower court did not and could not find here.
Instead, the court upheld the punitive award by
counting the later-awarded attorneys’ fees as
compensatory damages, contrary to the governing
statutory definition of the attorneys’ fees as "costs."
The court thereby transformed a ratio of 10:1 into a
ratio of less than 2:1, and concluded that this lower
ratio could be justified under the other BMW and
State Farm factors.

As this alchemy shows, allowing attorneys’ fees to
be factored into the punitive-compensatory ratio
easily results in manipulation of the BMWand State
Farm analytical framework and renders this critical
part of the due process test all but meaningless. The
extreme importance of this issue is therefore beyond
dispute. The issue is also ripe for the Court’s
consideration. The decision below directly conflicts
with the decision of the Utah Supreme Court and, at
least implicitly, the decision of this Court, in State
Farm. The Utah high court recognized that this
Court excluded attorneys’ fees from compensatory
damages when calculating the ratio in State Farm,
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and held that such exclusion is therefore mandated
under this Court’s decision. The court below held
just the opposite.

In addition, the need for review is intensified by
disarray among federal appellate courts concerning
whether and when attorneys’ fees may be factored
into the BMWand State Farm analysis. Some courts
permit attorneys’ fees to be counted as compensatory
damages only when they are awarded by the jury as
part of the plaintiff’s substantive cause of action.
Other courts, like the court below, allow attorneys’
fees to be counted even when they are awarded by
the court after the jury’s verdict. And some courts
take the opposite tack by considering attorneys’ fees
on the punitive side of the equation, recognizing the
traditionally punitive nature of fee-shifting statutes.

Without a uniform approach to this issue, the
quantitative guideposts set by this Court’s punitive
damages decisions provide no guidance at all, and
the limitation under the Due Process Clause on
arbitrary and extreme punitive damages awards is
rendered an empty promise. In light of the direct
conflict of authority with the Utah Supreme Court
and this Court in State Farm, and the disarray
among other courts, this Court should grant
certiorari to provide the needed guidance now.

2. The state court’s cavalier disregard of
Petitioners’ fundamental rights under the First
Amendment and Noerr-Ponnington also merits this
Court’s review. The First Amendment protects
Petitioner Stroud’s right to petition law enforcement
authorities, and Noerr-Pennington implements that
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protection by barring states from imposing civil
liability or punishment on the basis of such lawful
petitioning. Taking a scattershot approach to this
constitutional guarantee, the court below upheld the
use of evidence of Petitioners’ lawful petitioning
against them at trial on three bases, each of which is
worthy of review.

First, the court held that Noerr-Pennington does
not apply to retaliation claims. That ruling directly
conflicts with decisions of this Court and multiple
courts of appeals. Indeed, given the constitutional
roots of Noerr-Pennington, it makes no sense to hold
that liability for lawful petitioning may be imposed
merely by pleading a particular type of claim.

Second, the court held that Noerr-Pennington
does not apply because Stroud’s petitioning had
already ceased at the time of trial, and therefore
could not be thwarted by using evidence of it against
him. Again, that ruling directly conflicts with
decisions of this Court and the courts of appeals,
which have repeatedly applied Noerr-Pennington to
completed acts of petitioning. Noorr-Pennington and
the First Amendment would provide scant protection
for petitioning if it could be penalized as soon as it
ends. The chilling effect of such a rule is patent.

Third, the court held that Noerr-Pennington does
not apply because liability was not directly imposed
on the basis of Stroud’s petitioning; rather, Stroud’s
communications with law enforcement authorities
were offered as "evidence of his retaliatory animus"
years before the petitioning occurred. Unlike the
lower court’s first two grounds for rejecting Noerr-



13

2Pennington, this rationale does not create a conflict
of authority. It nonetheless merits the Court’s
review, particularly in light of the other certworthy
issues presented. No conflict of authority is ever
likely to develop on this issue, because the approach
taken by the court below appears to find sanction in
dicta in a footnote in the Court’s decision in
Penning~on. Unlike in this case, the issue was not
actually presented in Pennington, or apparently in
any other case decided by this Court. The decades-
old Pennington footnote exposes constitutionally
protected petitioning to indirect punishment where,
as here, evidence about the petitioning can be used to
inflame the passions of a jury to impose not only civil
liability, but massive punitive damages. Although
this Court is not bound by its own dicta, the lower
courts ordinarily view themselves as obligated to
adhere to it. Thus, only this Court can revisit the
issue to determine whether the Pennington dicta
comports with the present-day understanding of the
First Amendment right at issue.

I. By Treating Attorneys’ Fees as Compensatory
Damages When Assessing the Constitutionality of
Punitive Damages, the Decision Below Creates a
Conflict of Authority and Adds to the Confusion in
the Lower Courts.

This Court’s decisions have firmly established
that punitive damages are constitutionally
constrained by the Due Process Clause, and that the
ratio of punitive damages to compensatory damages
is a key factor in the constitutional analysis. The
Court’s decisions in BMW and State Farm require
"courts reviewing punitive damages to consider three



14

guideposts: (1) the degree of reprehensibility of the
defendant’s misconduct; (2) the disparity between
the actual or potential harm suffered by the plaintiff
and the punitive damages award; and (3) the
difference between the punitive damages awarded by
the jury and the civil penalties authorized or
imposed in comparable cases." State Farm, 538 U.S.
at 418; aecordt~MW, 517 U.S. at 575-76.

Accordingly, the Court has recently described the
"ratio between compensatory and punitive damages"
- the second t?MW and State Far~n factor - as a
"central feature in our due process analysis," the
significance of which is "indisputable." Exxo~
Shipping Co. y. Baker, 128 S. Ct. 2605, 2629 (2008).
While the Court has "consistently rejected the notion
that the constitutional line is marked by a simple
mathematical formula," /~MW, 517 U.S. at 582, it
has also stressed that "few awards exceeding a
single-digit ratio between punitive and compensatory
damages, to a significant degree, will satisfy due
process," and that "[w]hen compensatory damages
are substantial, then a lesser ratio, perhaps only
equal to compensatory damages, can reach the
outermost limit of the due process guarantee," State
Farm, 538 U.S. at 425; see also id. ("In HaMip, in
upholding a punitive damages award, we concluded
that an award of more than four times the amount of
compensatory damages might be close to the line of
constitutional impropriety").

Whether and how an award of attorneys’ fees
should be factored into the punitive-versus-
compensatory ratio is critical to this proportional
analysis - as this case vividly illustrates. Here, the
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jury awarded plaintiff compensatory relief of
approximately $280,000 and punitive damages of
$2.8 million - a 10:1 ratio that could only be
constitutionally upheld, if at all, in the most
extraordinary case.6 But ten months after the jury
returned that verdict, the trial court itself awarded
approximately $1.2 million in attorneys’ fees - a fee
award that was already almost five times greater
than the jury’s compensatory award.    If the
attorneys’ fees awarded after the fact by the court
can be added to the jury’s compensatory award
before comparing the latter to the jury’s punitive
damages award, then the ratio of punitive to
compensatory damages can easily be manipulated to
justify astronomical punitive damages out of all
proportion to the actual harm found by the jury,
rendering the second factor of t?MWand State Farm
essentially mear~ingless.7

6 Indeed, the compensatory damages awarded here already

include a component for emotional pain and suffering, which, as
the Court explained in State Farm, incorporates a punitive
element. State Farm, 538 U.S. at 426. Moreover, the bulk of
the award was for backpay, which this Court has recognized is
an equitable remedy. See Franklln g. Gwlnnett Cnty. Pub.
Sch., 503 U.S. 60, 75 (1992); ttowen v. Massachusetts, 487 U.S.
879, 893 (1988). Further, because the court below determined
that the punitive-to’compensatory ratio was less than 2:1, it did
not conclude - and, on this record, could not have concluded -
that a 10:1 ratio is constitutionally permissible here.

7 That is especially true where - as in this case - attorneys’

fees can be artificially inflated. As noted above, here the state
court awarded fees to Respondent for all twelve of her claims
against Petitioners plus her fees for the civil eavesdropping suit
against her - even though Petitioners prevailed on all but one
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The state court’s analytical approach is
indefensible on the merits.    This Court has
emphasized that "[a]ttorney’s fee determinations ...
are ’collateral to the main cause of action’ and
’uniquely separable from the cause of action to be
proved at trial."’ Landgraf v. USI Film Prods., 511
U.S. 244, 277 (1994) (quoting White v. New
Hampshire Dep’t o£ Employment See., 455 U.S. 445,
451-52 (1982)); see also, e.g., Jerman v. Carlisle,
MeNellie, Rini, Kramer & Ulrich LPA, 130 S. Ct.
1605, 1630 (2010) (describing attorneys’ fees as "in
addition to actual damages"); Comm’r v. Banks, 543
U.S. 426, 438 (2005) (describing "court-awarded
attorney’s fees" as separate from "a plaintiffs
monetary recovery"). In this very case, the attorneys’
fees were awarded by the court ten months after the
jury returned its verdict and was discharged.

Indeed, the statutory basis for the fee award here,
42 U.S.C. § 1988, expressly defines attorneys’ fees as
"costs" of litigation. 42 U.S.C. § 1988(b); see a]so 42
U.S.C. § 1981a(b)(2) (specifically excluding attorneys’
fees from definition of "compensatory damages"); W.
Va. Univ. Hosps., Inc. v. Casey, 499 U.S. 83, 88
(1991), superseded by statute on other grounds, Civil
Rights Act of 1991, Pub. L. No. 102-166, 105 Stat.
1071 (stating that under 42 U.S.C. § 1988, "It]he
record of statutory usage demonstrates convincingly
that attorney’s fees and expert fees are regarded as

of Respondent’s claims, and effectively prevailed in the civil
eavesdropping suit, too. Pet. App. 112-19a. Then that inflated
attorneys’ fee award was added to the jury-awarded
compensatory award (which it dwarfed) to justify an enormous
award of punitive damages.
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separate elements of litigation cost"). Under this
characterization as costs, attorneys’ fees should be
disregarded altogether in quantifying the ratio of
punitive to compensatory awards.

In addition, attorneys’ fees may properly be
viewed as punitive in nature. In examining statutes
that shift a prevailing party’s fees such as the one at
issue here, the Court has observed that "the
underlying rationale of ’fee shifting’ is, of course,
punitive." Hail v. CoIe, 412 U.S. 1, 5 (1973); see also,
e.g., Hutto v. Finney, 437 U.S. 678, 691 & n.17
(1978). Under this formulation, attorneys’ fees
should be counted on the punitive side of the ratio,
since they already punish the defendant above and
beyond what is necessary to compensate the plaintiff.
In no event, however, should fees awarded by the
court be counted as compensatory under the second
BMWand State Farm factor.

BMWand State Farm drive this point home. In
BMW, the Court compared the punitive damages
award to the amount of "actual harm as determined
by the jury." BMW, 517 U.S. at 582 (emphasis
added). Similarly, in State Farm, the Court stated
that "courts must ensure that the measure of
punishment is both reasonable and proportionate to
the amount of harm to the plaintiff and to the
general damages recovered." State Farm, 538 U.S.
at 426; see also id. at 425-26 (repeatedly referring to
the "ratio between punitive and compensatory
damages" and similar formulations). Following the
approach of BMWand State Farm, the comparison
must be strictly between the jury’s actual
compensatory award and its punitive award. Thus,
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the Illinois’ court’s inclusion of court-awarded
attorneys’ fees in the denominator is contrary to the
Court’s approach in these cases.

As the Utah Supreme Court observed on remand
in State Farm, this Court did not include attorneys’
fees on the compensatory side for purposes of the due
process comparison in that case. The Utah court
explained that, "fairly read, the [U.S.] Supreme
Court’s opinion forecloses consideration of a
compensatory damages number other than the
$1,000,000 awarded by the jury," and concluded
therefrom that "attorney fees" may not be "included
as part of the denominator in calculating a ratio
between compensatory and punitive damages."
Campbell v. State Farm Mut. Auto. Ins. Co., 98 P.3d
409, 419 (Utah 2004). In addition, the Utah
Supreme Court independently rejected consideration
of attorneys’ fees within the federal due process
framework as unmanageable. Id. at 420 ("To
consider attorney fees and expenses in awarding
punitive damages also invites unnecessary
conceptual and practical complications to an already
complex enterprise"),s

8 Many state and federal trial courts have reached the same

conclusion. See, e.g., Laymen v. Lobby House, Inc., 613 F.
Supp. 2d 504, 515 (D. Del. 2009) (holding that attorneys’ fees
awarded under 42 U.S.C. § 1988 may not be considered part of
denominator in due-process ratio); Sun Pac. Farming Co-op.,
Inc. v. Sun Warld lnt’l, Inc., No. 1:01-cv-6103, 2009 WL 900751,
at *7 (E.D. Cal. Mar. 31, 2009) ("No consideration may be given
to the amount of costs recovered, attorneys fees, which were not
recovered, or any sum other than the compensatory damages
actually awarded to calculate the State Farm ratio."); Parexel
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Thus, the decision below directly conflicts with
the decisions of both this Court and the Utah
Supreme Court in State Farm. That conflict,
combined with the central importance of the question
presented for judicial administration of the
constitutional rule, plainly makes this issue
appropriate for the Court’s review.

The need for review is further amplified by
disarray in the federal appellate courts regarding the
correct approach to this issue. Contrary to the ruling
of the Utah Supreme Court in State Farm, different
courts have permitted inclusion of attorneys’ fees in
compensatory damages for comparison to the amount
of punitive damages, under varying conditions and
on varying rationales. Still other courts have
considered attorneys’ fees on the punitive side of the
equation when performing the due process analysis.
The lack of uniform approach to this question
necessitates this Court’s review.

Like the Illinois court in this case, the Third
Circuit has included attorneys’ fees as part of the
compensatory calculation in the ratio analysis even

Int7 Corp. v. Feliciano, No. 04-cv-3798, 2008 WL 5101642, at *6
(E.D. Pa. Dec. 3, 2008) ("[T]he Court disagrees with Plaintiffs
use of attorney’s fees" to inflate the denominator of the due
process ratio.); Baker v. Nat’] State Bank, 801 A.2d 1158, 1168
(N.J. Super. App. Div. 2002) (holding that for purposes of
calculating the due-process ratio, "there is no reason to consider
attorney fees to be part of compensatory damages ....
Traditionally, an award of attorney fees is not considered to be
compensatory, but provided, as a policy matter in specific types
of cases, to remedy the problem of unequal access to the
courts").
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when awarded by the court as collateral relief. In
Willow Inn, Inc. v. Public Service Mutual Ins. Co.,
399 F.3d 224 (3d Cir. 2005), the trial judge awarded
the plaintiff $2,000 in compensatory damages and
$150,000 in punitive damages, plus attorneys’ fees
and costs, which it later quantified as $135,000. Id.
at 227. The Third Circuit held that the $150,000
punitive award should be measured not against the
original $2,000 compensatory award, but rather
against the total of the compensatory award plus the
later award of fees and costs, which reduced the ratio
from an eye-popping 75:1 to a far more acceptable
1:1. Id. at 236-37; see also, e.g., Gallatin Fuels, Inc.
v. Westehester Fire Ins. Co., 244 F. App’x 424, 437
(3d Cir. 2007) (holding that attorneys’ fee "award can
be considered as part of the ’harm or potential harm’
when considering the constitutionality of the
punitive damages award").9

9 When counting attorneys’ fees as part of compensatory

damages, some decisions have relied on language regarding
"potential harm" in the plurality opinion in TXO Production
Corp. v. Alliance Resources Corp., 509 U.S. 443 (1993). See,
e.g., Gallatin, 244 F. App’x at 437. But the "potential harm"
referenced by the TXO plurality included only harm that would
have been compensable in jury-awarded compensatory damages
had the defendant’s scheme succeeded - not attorneys’ fees.
See 509 U.S. at 461 (potential harm consisted of defendant’s
attempt to obtain unlawful "multimillion dollar reduction in its
potential royalty obligation"). The Court has since made clear
that TXO provides no basis for inflating the jury’s actual
compensatory award in circumstances like that here, where the
defendant’s alleged wrongful conduct is complete and the
plaintiff is not "threatened with any additional potential harm."
BMW, 517 U.S. at 582.
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The Eleventh Circuit has also held that attorneys’
fees can be considered as part of the denominator -
but only when the fees are awarded by a jury and
state law provides that they are compensatory in
nature. In Action Marine, Inc. v. Continental
Carbon, Inc., 481 F.3d 1302 (11th Cir. 2007), the
court held that under the applicable state law,
"awards of attorney fees in tort eases involving bad
faith are compensatory in nature," and therefore that
it would "include the attorney fees as part of the
measure of actual damages for the necessary
comparison" between punitive and compensatory
damages. Id. at 1321. Thus, the Eleventh Circuit
counts attorneys’ fees that are part of the jury’s
award as compensatory damages for purposes of the
due process ratio analysis.10

The Tenth Circuit has taken a different approach
that considers whether punitive damages are
sufficient to cover attorneys’ fees where there is no

10 California courts follow the same approach with respect

to so-called Brandt fees awarded by the jury as compensatory
damages in bad’faith insurance cases. Compare, e.g., Major v.
Western Home Ins. Co., 87 Cal. Rptr. 3d 556, 579 (Cal. Ct. App.
2009) ("Brandt fees are considered extra-contractual tort
damages that compensate a plaintiff for an insurer’s bad faith
refusal to pay policy benefits" and "[a]ccordingly, the amount of
the jury’s award of Brandt fees in this case may be properly
considered ... in determining if the ratio of punitive damages to
the tort damages award is excessive"), witl~ Amerigrspl~ics, Inc.
v. Mercury Css. Co., 107 Cal. Rptr. 3d 307, 329 (Cal. Ct. App.
2010) ("the trial court properly excluded the amount of Brandt
fees in determining the compensatory damages award, since the
t?randt fees were awarded by the court after the jury had
already returned its verdict on the punitive damages").
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fee-shifting statute.     In Continental Trend
Resources, Inc. y. OXY USA Inc., 101 F.3d 634 (10th
Cir. 1996), where no attorneys’ fees as such were
awarded by the jury or judge, the court of appeals
considered whether the award of punitive damages
was "sufficient to cover plaintiffs reasonable costs of
litigation with enough left over to reward plaintiffs
for pursuing a case the jury obviously thought
justified significant punishment." Id. at 643; see also
id. at 641-42. The Tenth Circuit’s approach thereby
recognizes that attorneys’ fees are essentially
punitive, not compensatory. At the same time, its
approach would not permit a large punitive damages
award in a case like this, where attorneys’ fees have
already been separately awarded by the trial judge
pursuant to a fee-shifting statute. Cf. St. Luke
Evangelical Lutheran Church, Inc. v. Smith, 568
A.2d 35, 40-42 (Md. 1990) (recognizing punitive
character of fee-shifting, and surveying multiple
states’ treatment of attorneys’ fees as punitive or
compensatory under state law).

Given this array of approaches, and the conflict of
the decision below with the decisions of this Court
and the Utah Supreme Court in State Farm, the
Court should grant review to provide critically
needed guidance to state and federal courts carrying
out their constitutionally mandated review of
punitive damages awards. As cases like this one and
the Third Circuit’s decision in Willow Inn
demonstrate, if the numbers can be manipulated by
adding in amounts - such as attorneys’ fees - that
were not awarded by the jury to compensate the
plaintiffs harm, then the punitive-compensatory
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ratio becomes meaningless as a factor in due process
review. This issue merits the Court’s immediate
review to provide the needed guidance to the lower
courts going forward.

II. The Illinois Court’s Refusal to Apply Noerr-
Pomz/~gton Creates Significant Conflicts of
Authority and Otherwise Merits This Court’s

Review.

The Appellate Court’s Noerr-Pennington rulings
likewise merit review. Under the Noerr-Penni~gton
doctrine, "effort[s] to influence public officials"
cannot support liability "regardless of intent or
purpose."     United Mine Workers of Am. v.
Pennington, 381 U.S. 657, 670 (1965); see Eastern
Railroad Presidents Conference v. Noerr Motor
Freight, Inc., 365 U.S. 127 (1961). The Court has
always recognized that Noerr-Pennington is rooted
in the First Amendment right to petition: "The right
of the people to inform their representatives in
government of their desires with respect to the
passage or enforcement of laws cannot properly be
made to depend upon their intent in doing so."
Noerr, 365 U.S. at 139. It is therefore well-
established that Noerr-Pennington extends beyond
its original application as a gloss on the Sherman Act
to other causes of action. E.g., Bill Johnson’s
Restaurants, Inc. v. NLRB, 461 U.S. 731 (1983). It is
no less well-established that the doctrine protects
petitioning aimed at the courts, as well as lobbying
executive and legislative officials. See California
Motor Transport Co. v. Trucking Unlimited, 404 U.S.
508, 510 (1972).
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Importantly, Noerr-Ponnington protects even
petitioning that has been rejected on the merits,
unless it was so baseless as to constitute "sham"
petitioning, which exists only where litigation is both
"objectively baseless in the sense that no reasonable
litigant could realistically expect success on the
merits" and is "subjectively motivated" by an intent
to misuse "governmental process- as opposed to the
outcome of that process" - to achieve an unlawful
purpose. Professional Real Estate Investors, Inc. v.
Columbia Pictures Indus., Inc., 508 U.S. 49, 60-61
(1993) ("PRE’) (internal quotation marks omitted).

Here, it is plain that Petitioner Stroud’s efforts to
press charges for Respondent’s apparent violation of
Illinois’s erimina] eavesdropping laws were
legitimate petitioning of police and proseeutorial
officials that is protected by the First Amendment.
Indeed, although the Appellate Court referenced the
"sham" litigation exception to Noerr-Pennington in
its initial decision affirming the judgment (but
without stating whether it thought the petitioning
here was in fact a "sham"), see Pet. App. 86a, the
Court removed any reference to the "sham" exception
in its amended and superseding opinion issued after
Petitioners sought rehearing. See id at 37a-47a. It
is therefore plain that the Appellate Court did not
ultimately view these efforts to press criminal
charges as a "sham." Nor could it have, given that it
was the judge in the civil eavesdropping action who
instructed Jovon employees to pursue criminal
charges.

Nonetheless, the Appellate Court offered three
purported grounds for rejecting the applicability of
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Noerr-Pennington here. Collectively, the rationales
offered by the court below give stunningly short
shrift to the fundamental First Amendment right to
petition government officials. Each of those three
Noerr-Pennington rulings merits this Court’s review
in its own right.

1. As the first basis for its decision, the court
below held that Noerr-Pennington is categorically
inapplicable to retaliation claims. Pet. App. 41a-42a.
That ruling conflicts with decisions of this Court and
the courts of appeals and is patently wrong on the
merits.

The decision of the court below conflicts with the
Court’s own application of Noerr-Pennington to
retaliation claims analogous to Respondent’s claim
here. On two occasions, the Court has applied Noerr-
Pennington to retaliation claims under the National
Labor Relations Act ("NLRA"). In 11111 Johnson’s, the
Court addressed whether the National Labor
Relations Board ("NLRB") could enjoin an employer
from proceeding with a lawsuit against picketers, on
the ground that the lawsuit constituted
impermissible retaliation for activities protected
under the NLRA. The Court applied the Noerr-
Pennington doctrine to bar such an injunction as
long as the suit was not a baseless one. 11111
Johnson’s, 461 U.S. at 740-44.    And in BE&K
Construction Co. y. NLRB, 536 U.S. 516 (2002), the
Court made clear that constitutional protection
under Noerr’Pennington extends to at least some
unsuccessful lawsuits motivated by a retaliatory
purpose after the lawsuits were completed. Id. at
532. Ultimately, the Court avoided the need to
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delimit the precise class of retaliatory suits protected
under the First Amendment by adopting a
construction of the NLRA limiting the NLRB’s power
to bring retaliation claims. Id. at 536. But the
applicability of Noerr-Pennington to retaliation
claims forms the background principle of the entire
decision.

The ruling below likewise conflicts with decisions
of the courts of appeals applying Noerr-Pennington
to claims that petitioning activity constituted
unlawful retaliation.    In Sanghvi v. City of
Claremont, 328 F.3d 532 (9th Cir. 2003), the Ninth
Circuit applied Noerr-Pennington to retaliation
claims brought under 42 U.S.C. § 1983 and under the
Fair Housing Act, stressing that Noerr-Pennington
"is grounded in our democratic form of government."
328 F.3d at 542-43. And in Bayou Fleet, Inc. y.
Alexander, 234 F.3d 852 (5th Cir. 2000), the Fifth
Circuit addressed a possible Noerr-Pennington
defense to claims under multiple causes of action.
234 F.3d at 861-62. Noting that the plaintiff sought
"a new exception to the Noerr-Pennington doctrine
based on a defendant’s retaliatory conduct," the Fifth
Circuit stressed that this Court "ha[d] not
established a separate exception to the Noerr-
Pennington doctrine" for such conduct, and it
"declined to create a new exception" itself. Id. at 862;
see a]~o Bryant v. Military Department, 597 F.3d
678, 689, 693"94 (Sth Cir. 2010) (applying Noorr-
Pennington to claim of "retaliatory litigation" under
42 U.S.C. § 1985(1), and noting the Fifth Circuit’s
continuing refusal to create a retaliation exception to
the doctrine).



27

Indeed, it is particularly dangerous to leave
legitimate petitioning of judicial or law enforcement
authorities unprotected from the possibility of
retaliation liability. Legal action is nearly always
motivated by some animus towards the opposing
party, or by some desire to cause the opposing party
harm. See BE&K, 536 U.S. at 534; PRE, 508 U.S. at
69 (Stevens, J., concurring in the judgment) ("We
may presume that every litigant intends harm to his
adversary"). It would scarcely be consistent with the
First Amendment to leave open the possibility that
the act of genuinely seeking relief from a court might
later be deemed impermissible "retaliation" for some
prior exercise of a protected right.

In addition to the conflict of authority with
respect to whether Noerr-Pennington applies
specifically to retaliation claims, the Illinois court’s
decision to exempt such claims from the reach of
Noerr-Pennington highlights confusion as to the
proper approach toward determining the kinds of
claims to which Noerr-Pennington applies. The vast
majority of appellate courts that have addressed the
issue have recognized that Noerr-Pennington applies
broadly to all causes of action. "[B]ecause Noerr-
Pennington protects federal constitutional rights, it
applies in all contexts." Theme Promotions, Inc. v.
News Am. Mktg. FSI, 546 F.3d 991, 1007 (9th Cir.
2008); see also, e.g., New West, L.P. v. City o£Joliet,
491 F.3d 717, 722 (7th Cir. 2007) (recognizing that
Noerr-Pennington "is today understood as an
application of the first amendment’s speech and
petitioning clauses" applicable to claims under the
Fair Housing Act, 42 U.S.C. § 1982, and 42 U.S.C. §
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1983); Video Int’l Prod., Inc. v. Warner-Amex Cable
Comme’ns, Inc., 858 F.2d 1075, 1084 (5th Cir. 1988)
(applying Noerr-Pennington to claims under common
law and under 42 U.S.C. § 1983, and stating that
"[t]here is simply no reason that a common-law tort
doctrine can any more permissibly abridge or chill
the constitutional right of petition than can a
statutory claim such as antitrust"); Brownsville
Golden Age Nursing Home, Inc. v. Wells, 839 F.2d
155, 160 (3d Cir. 1988) (applying Noerr-Pennington
to common law tort claims). Under these courts’
reasoning, it is impermissible to exclude retaliation
claims from Noerr-Pennington’s compass.

However, like the state court below, at least one
federal court of appeals has rejected the broad reach
required by Noerr-Pennington’s constitutional
underpinnings. In an en bane ruling, the Tenth
Circuit held that Noerr-Pennington immunity as
such is confined to the antitrust context, and that
immunity from other forms of liability for petitioning
under the First Amendment is narrower than Noerr-
Pennington. See Cardtoons, L.C. v. Major League
Baseball Players Ass’n, 208 F.3d 885, 888-94 (10th
Cir. 2000) (en bane). Thus, although the narrow
approach of the decision below conflicts with the
overwhelming weight of authority, other courts -
including an en bane federal court of appeals - have
made essentially the same error. That heightens the
need for this Court’s review.

Further, both the Illinois court and the Tenth
Circuit rested their narrow view of Noerr-
Pennington in part on this Court’s decision in
McDonald v. Smith, 472 U.S. 479 (1985), which
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rejected a Petition Clause defense to a defamation
suit without mentioning Noerr-Pennington. Properly
read, McDonald is entirely consistent with the broad
reach of Noerr’Penni~gto~ because the decision
simply rejected the extravagant theory that the
Petition Clause abso]ute]y protects ~11 petitioning
from defamation claims - even when that petitioning
is both objectively baseless and subjectively
motivated by malice (and therefore is unprotected
under Noerr-Pennington).     See id. at 485.
Nonetheless, as the decision below and Cardtoons
illustrate, some of the language of McDonald, and its
failure even to mention Noerr-Pennington, can be
misconstrued as rejection of the broad reach of
Noerr-Pennington that has been recognized by
virtually every other court. That further highlights
the need for this Court’s review to correct this
misinterpretation of its own decision.

2. The Illinois appellate court also ruled that
Noerr-Pennington does not apply here because
Stroud’s petitioning of criminal law enforcement
authorities had ended before the trial in this ease.
The court reasoned that Respondent’s introduction
of evidence relating to past petitioning could not
"thwart the right to seek redress in the court system
or through the criminal justice system" because "the
State’s Attorney [had already] decided that there
were no grounds to charge Blount criminally." Pet.
App. 43a. The court apparently thought that basing
liability in part on petitioning activity could not chill
such petitioning after it was over. Indeed, the court
stated (incorrectly) that "[t]he Noerr Pennington
doctrine is usually raised as a defense where one
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party seeks to enjoin another from bringing a suit.
Thus, when the party to be enjoined has had his day
in court, those concerns are no longer present." Id.
at 42a (citations omitted).

That rationale is patently incorrect and conflicts
with countless other decisions. While it is true that
Bill Johnson’s addressed an attempt to enjoin
ongoing petitioning, that application of Noerr-
Pennington represents the exception, not the rule.
Most of this Court’s Noerr-Pennington cases involve
attempts to impose monetary liability based on past
petitioning.    See Noerr, 365 U.S. at 129-30;
Pennington, 381 U.S. at 659-61; Calitbrnia Motor
Transport, 404 U.S. at 509-12; City of Co]umbia v.
Omni Outdoor Advertising, I~2e., 499 U.S. 365, 368-
69 (1991); PRE, 508 U.S. at 53. Indeed, BE&Kitself
stated unequivocally that even if First Amendment
concerns are at their zenith when prior restraints on
speech are involved, "this analogy at most suggests
that injunctions may raise greater First Amendment
concerns, not that after-the-fact penalties raise no
concerns." BE&K, 536 U.S. at 530.

Not surprisingly, then, numerous courts of
appeals, in conflict with the Illinois court, have had
no trouble applying Noerr-Pe~nington to shield
petitioning activity that already has come to a close.
See, e.g., Fisher Tool Co. v. Gillet Outillage, 530 F.3d
1063, 1069 (9th Cir. 2008) (applying Noerr-
Pennington to shield completed unsuccessful suit for
patent infringement); White v. Lee, 227 F.3d 1214,
1231-33 (9th Cir. 2000) (applying Noerr-Pennington
to shield unsuccessful zoning-related lawsuit);
Bryant, 597 F.3d at 693-94 (same); Covad Comme’ns
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Co. v. Bell Atl. Corp., 398 F.3d 666, 670, 677 (D.C.
Cir. 2005) (applying Noerr-Pennington to shield
completed unsuccessful suit for patent infringement);
Knology, Inc. v. Insight Comme’ns Co., 393 F.3d 656,
657-59 (6th Cir. 2004) (applying Noerr-Pennington to
shield state court litigation that had concluded by
the time of court of appeals’ decision); A Fisherman’~
Best, Inc. v. Recreational Fishing Alliance, 310 F.3d
183, 187-94 (4th Cir. 2002) (applying Noerr-
Pennington to completed lobbying activities);
Cheminor Drugs, Ltd. v. Ethyl Corp., 168 F.3d 119,
120-27 (3d Cir. 1999) (applying Noerr-Pennington to
administrative anti-dumping complaint filed but
then withdrawn); GF Gaming Corp. v. City o£ Blaek
Hawk, 405 F.3d 876, 883-84 (10th Cir. 2005)
(applying Noerr-Pennington to completed lobbying
activity); Int’l Bhd. o£ Teamsters, Local 734 v. Philip
Morris Inc., 196 F.3d 818, 826 (7th Cir. 1999)
(Easterbrook, J.) (applying Noerr-Pennington to past
"statements ... designed to influence Congress").
Notably, these and other decisions have come not
only in antitrust cases, but also in eases raising a
variety of statutory and common-law claims.

The mere fact that petitioning has concluded does
not mean that it somehow no longer deserves
protection. It would eviscerate Noerr-Pennington if
protected petitioning activity could not be enjoined
while ongoing but, once completed, could freely form
the basis for liability.    Under such a rule,
constitutionally protected petitioning would plainly
be chilled by the threat of monetary liability after the
petitioning ends. And that concern is all the more
salient for efforts to petition judicial or law
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enforcement officials, rather than a legislature - for
a litigant frequently has a preexisting adversarial
relationship with the opposing party, and thus has
special reason to fear that protected petitioning
activity will leave that litigant on the receiving end
of a further lawsuit. As noted, while prior restraints
certainly pose special concerns under the First
Amendment’s Speech Clause, penalties imposed for
past speech are scarcely less problematic. Holding
that petitioning is unprotected once it has already
taken place would overturn long-settled
constitutional precedents.

Nonetheless, the Appellate Court below is not
alone in making this fundamental error. Paralleling
its narrow claim-specific view of the scope of Noe~"r-
Ponnington, the Tenth Circuit’s en banc decision in
Cardtoons    fundamentally    restricts    Noerr-
Ponnington’s protection against after-the-fact
monetary liability for completed petitioning outside
the antitrust context. Reasoning that PRE’s "sham
petitioning" standard applies only to antitrust claims
as a gloss on the Sherman Act, the Tenth Circuit
held that there are no constitutional limits on after-
the-fact damages liability for objectively reasonable
lawsuits. Cardtoons, 208 F.3d at 890 n.4. The same
error in the decision below requires review and
correction by this Court.

3. Finally, the Illinois court rejected Petitioners’
Noerr-Pennington claim on the ground that
Petitioners were not directly held liable for protected
activity but, instead, that protected activity was used
as evidence of retaliatory intent years before the
petitioning took place. Pet. App. 43a-44a. In the
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court’s view, that posture automatically meant that
there was no Noer_r-Pennington problem. That
holding, too, merits this Court’s review.

In Pennington, the Court stated in a footnote: "It
would of course still be within the province of the
trial judge to admit [evidence of protected activity], if
he deemed it probative and not unduly prejudicial,
under the ’established judicial rule of evidence that
testimony of prior or subsequent transactions, which
for some reason are barred from forming the basis for
a suit, may nevertheless be introduced if it tends
reasonably to show the purpose and character of the
particular    transactions    under    scrutiny.’"
Pennington, 381 U.S. at 670 n.3. That statement
was pure dicta, however, as no such evidentiary use
was at issue in the case. The Court has never
subsequently addressed, in an actual holding, the
extent to which evidence of protected petitioning
activity may be used at trial against the person who
engaged in such activity. The Court is, of course, not
bound by its own prior dicta in Pennington. See, e.g.,
BE&K, 536 U.S. at 528 ("exercising our customary
refusal to be bound by dicta") (internal quotation
marks omitted). But the lower courts do generally
view themselves constrained to follow such dicta
unless and until repudiated by this Court itself. E.g.,
Gaylor v. United States, 74 F.3d 214, 217 (10th Cir.
1996). Indeed, courts of appeals have followed the
Pennington footnote dicta. See, e.g., MCI Comme’ns
Corp. v. AT&T, 708 F.2d 1081, 1160 (7th Cir. 1983).
Thus, no circuit split is likely ever to develop with
respect to this question, in view of the Pennington
dicta.
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This issue plainly presents an important question
of federal constitutional law that the Court should
address in this case, where it is actually presented -
particularly in light of the other issues discussed
above that independently merit the Court’s review.
The Court’s dicta in the Pennington footnote creates
serious tension with the principle that protected
petitioning activity cannot form the basis of liability.
Even if such activity is used only as evidence of
intent as to other matters, that still is a significant
burden. Indeed, petitioning activity will almost
certainly be unduly chilled if it could later be used to
demonstrate a would-be petitioner’s unlawful intent
as to other matters.

That is especially true in the context of retaliation
claims. As noted, legal action is almost always
motivated by some animus toward or desire to harm
the opposing party. See BE&K, 536 U.S. at 534;
PRE, 508 U.S. at 69 (Stevens, J., concurring in the
judgment).     Thus, constitutionally protected
petitioning in the form of a lawsuit or criminal
complaint would always expose the petitioner to
potential liability when, as in this case, it is used as
evidence in a retaliation countersuit. The would-be
exception discussed in the Pennington footnote dicta
thereby threatens to swallow the Noerr-Pennington
rule of immunity for such exercises of the
constitutional right to petition the courts or criminal
justice officials for redress.

At a minimum, the legal standard applied below
is wrong because such evidence may be admitted, if
at all, under the First Amendment only upon a
heightened showing that its probative value
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outweighs the chilling effect on constitutional rights.
As one district court explained, "the exclusion of
’purpose and character’ evidence consisting of
conduct clearly embraced by Noerr-Pennington
should be the rule rather than the exception ....
Although Rule 403 requires that evidence should be
excluded only if its probative value is ’substantially
outweighed’ by its prejudicial effect, evidence which
by its very nature chills the exercise of First
Amendment rights is properly viewed as
presumptively prejudicial." United States Football
League v. Nat’l Football League, 634 F. Supp. 1155,
1181 (S.D.N.Y. 1986) (internal citations omitted).
Several courts of appeals have recognized the same
thing. See Weir v. Cont’l Ill. Nat’l Bank & Trust Co.
o£ Chicago, 641 F.2d 457, 467 (7th Cir. 1981)
(upholding exclusion of evidence of petitioning
activity because its admission "could easily result in
a finding of antitrust liability for engaging in the
First Amendment right to petition which Noerr-
Pennington protects"); Feminist Women’~ Health
Center, Inc. v. Mohammad, 586 F.2d 530, 543 n.7
(5th Cir. 1978) (ruling that admissibility of Noerr-
Pennington evidence "should be governed by a test
that weighs the probativeness of and the plaintiffs
need for the evidence against the danger that
admission of the evidence will prejudice the
defendant’s first amendment rights"); City o£
Cleveland v. Cleveland Electric Illuminating Co., 734
F.2d 1157, 1163-64 (6th Cir. 1984) (relying on
Feminist Women’~ Health Center in upholding
exclusion of Noerr-Pennington evidence); c£ Teleeor
Comme’ns, Inc. v. S.W. Bell Tel. Co., 305 F.3d 1124,
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1138 (10th Cir. 2002) (upholding admission of Noerr-
Pennington evidence but stressing cautionary
instruction given to jury regarding plaintiffs’ "right
under the Constitution to petition the
government").11

This case drives that home. Evidence concerning
Petitioners’ constitutionally protected petitioning
was used to inflame the passions of the jury,
resulting in a grossly disproportionate punitive
damages award that dwarfed any actual damages.
The probative value of this evidence was negligible
at best, given that it was offered as evidence of
Stroud’s alleged retaliatory intent in discharging
Blount -- an action that took place a full two years
before the criminal complaints were lodged. And the
prejudicial impact on Stroud’s exercise of the
constitutional right to petition was stark and
powerful. But the Illinois court refused to recognize
that the right to petition was in any way implicated
here, based on the spurious rationales discussed
above. As a result, it treated the evidence of
protected petitioning activity as categorically
admissible. Review by this Court is needed to
provide clarification, forty-five years after the
Pennington footnote, as to whether and when such
evidence is admissible.

11 On the other hand, other federal appellate decisions -

like the decision below - have treated the inquiry as little more
than a garden-variety relevance analysis. See, e.g., Webb y.
Utah Tour Brokers Ass’n, 568 F.2d 670, 672 (10th Cir. 1977);
Alexander v. Nat7 Farmers Org., 687 F.2d 1173, 1196 (8th Cir.
1982).



37

CONCLUSION

For the foregoing reasons, the petition should be
granted.
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