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Does the Fair Labor Standards Act Protect an Employee Who  
Orally Complains to Supervisors About Alleged Violations?

CASE AT A GLANCE 
Kevin Kasten filed an anti-retaliation claim under the Fair Labor Standards Act (FLSA) after his employer 
terminated him for multiple time clock violations. He had orally complained about the placement of the time 
clocks but had not filed a written complaint. The location of the clock precluded employees from punching 
in and out until after they had donned or removed safety gear. As a result, workers were not paid for time 
spent putting on or removing safety gear. The issue is whether FLSA anti-retaliation clause applies to 
internal, oral complaints.
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ISSUE
Does § 15(a)(3) of the Fair Labor Standards Act protect oral, internal 
complaints about wage and hour violations?

FACTS
Saint-Gobain Performance Plastics Corporation (Saint-Gobain) fired 
Kevin Kasten for repeatedly failing to punch in and out on a time 
clock. Saint-Gobain followed its progressive disciplinary procedures 
and suspended Kasten after the fourth incident. Saint-Gobain fired 
Kasten while he was suspended. Kasten admitted that he did not 
always remember to punch the time clock because it was not near the 
workplace entrance.

After he was terminated, Kasten filed two lawsuits. He filed a class-
action suit alleging violations of the wage and hour laws. The court 
ruled in favor of the class and held that Saint-Gobain violated the 
Fair Labor Standards Act (FLSA) by placing time clocks in a location 
such that workers could not clock in or out until after they donned or 
removed their safety gear. As a result, workers lost between four and 
twenty-five minutes of overtime pay each shift. Saint-Gobain subse-
quently settled that case for nearly $1.5 million. 

Kasten also brought this claim currently before the Supreme Court, al-
leging that his termination violated the FLSA’s anti-retaliation clause. 
FLSA § 15(a)(3) makes it unlawful for an employer “to discharge 
or in any other manner discriminate against any employee because 
such employee has filed any complaint or instituted or caused to be 
instituted any proceeding under or related to this chapter …” Kasten 
claims that he made numerous verbal complaints up the chain of 
command about the illegality of the time clock location and that it was 
because of these complaints that he was terminated. He also claims 

that on several occasions he threatened to sue Saint-Gobain about the 
placement of the clocks. Finally, he notes that Saint-Gobain changed 
the location of the time clocks on the same day he was terminated.

Saint-Gobain denies that Kasten made complaints to its staff despite 
evidence of staff member emails that indicate the contrary. Because 
Saint-Gobain did not know that Kasten had complained about the lo-
cation of the time clock, the company contends that it could not have 
changed the location in response to Kasten’s complaints. Nor did the 
company retaliate against Kasten for his threats to sue.

In a case of first impression, the district court granted summary judg-
ment in favor of Saint-Gobain, ruling that Kasten’s oral complaint was 
not protected under the FLSA anti-retaliation clause. 

In reaching this decision, the district court considered approaches 
adopted by other circuits. The Second Circuit has rejected attempts 
to bring oral complaints under the umbrella of the anti-retaliation 
clause. In Lambert v. Genesee Hospital, 10 F. 3d 46, 55 (2d Cir. 1993), 
the Second Circuit held that “an oral complaint to a supervisor about 
deficient pay was not an activity protected under the ‘plain and 
unambiguous’ language of the statute.” In contrast, the Sixth and 
Tenth Circuits have held that verbal complaints are protected. EEOC 
v. Romeo Cmty Sch., 976 F. 2d 985 (6th Cir. 1992) (stating that “it is 
the assertion of statutory rights that is the deciding factor, not the 
registering of a formal complaint”); Love v. RE/MAX of Am., 738 F.2d 
383 (10th Cir. 1984) (holding that the FLSA protects the “unofficial 
assertion of rights through complaints at work”). 

Other courts have taken a middle-of-the-road approach such as the 
Ninth Circuit in Lambert v. Ackerley, 180 F. 3d 997 (9th Cir. 1998), 
which stated that “not all amorphous expressions of discontent 
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related to wages and hours constitute complaints.” The district court 
here endorsed this middle-of-the-road approach” and held that “the 
FLSA’s anti-retaliation provision protects more informal complaints, 
including those made to employers, so long as they are in writing and 
are filed.” Kasten v. Saint-Gobain Performance Plastics Corp., 619 F. 
Supp. 2d 608 (W.D. Wisc. 2008).

The Seventh Circuit affirmed and held that internal complaints may 
be protected only if written. The court observed that “One cannot ‘file’ 
an oral complaint; there is no document, such as a paper or record, to 
deliver to someone who can put it in its proper place.” 

On petition for rehearing, the EEOC and the U.S. Secretary of Labor 
filed amici briefs supporting Kasten. The majority of the panel denied 
rehearing. Three judges dissented, holding that the majority’s posi-
tion contradicted the long-standing position of the U.S. Department of 
Labor and was contrary to legislative intent. The dissent argued that 
the phrase “‘any complaint’ counsels in favor of a broad understand-
ing that encompasses both internal and external complaints.” The 
dissent would have ruled that “to file” a complaint is synonymous 
with “to lodge” a protest.

The Supreme Court granted certiorari to resolve the split in circuits. 

CASE ANALYSIS
Kasten argues that under the plain language of FLSA § 15(a)(3), 
every employee who “file[s] any complaint” is engaged in protected 
activity. In Robinson v. Shell Oil Co., 519 U.S. 337 (1997), the U.S. 
Supreme Court held that “filed” has many meanings; it is not a term 
with “some intrinsically plain meaning.” For example, “file” may refer 
to the start of a lawsuit, the act of submitting a document for publica-
tion, the communication of an oral motion or grievance, or even to 
the lodging of a complaint. See, e.g., Goldberg v. Zenger, 43 Lab. Cas. 
(CCH) 31(D. Utah 1961). 

Kasten argues that when § 15(a)(3) is read in context, it is clear that 
it protects oral complaints. He argues that Congress was well able to 
say “written complaint” if that is what it meant. Congress’s clear use 
of the word “any” to modify “file” indicates its intention, according 
to Kasten, to provide protection to all complaints, even if oral. In Shea 
v. Vialpando, 416 U.S. 251 (1974), the Supreme Court stated that 
the “normal meaning of the term ‘any’ [allows of] no limitation.” A 
reasonable interpretation in Kasten’s view, therefore, is a broad one: 
“any complaint” means “any complaint.”

Saint-Gobain contends that § 15(a)(3) does not protect oral com-
plaints made to an employer; it only protects complaints made to 
the government. Congress’s use of broader language in retaliation 
provisions in other statutes confirms the limited reach of § 15(a)
(3). In the FLSA, Congress has given ample illustrations of the proper 
meaning to be attributed to “file any complaint.” Saint-Gobain points 
out that every other reference to a “complaint” in FLSA refers to when 
a person registers an official grievance with a governmental author-
ity. As the Supreme Court held in IBP, Inc. v. Alvarez, 546 U.S. 21, 34 
(2005), “identical words used in different parts of the same statute 
are generally presumed to have the same meaning.” 

The language of the statute must be taken in the context in which it 
is offered. Saint-Gobain posits: “Certainly, the words Congress shows 

in § 15(a)(3) would not ordinarily be used to describe the expression 
of a concern to one’s supervisor in the hallway.” Saint-Gobain pro-
vides this analogy: “bank” has many definitions. It is through context 
that the meaning is understood. So, for example, if a colleague says, 
“Please deposit this check in the bank,” it is clear that he does not ex-
pect you to deposit the money into a river bank or a blood bank. In the 
same light, Saint-Gobain argues that “any complaint” clearly refers 
to a written complaint because all other references to a complaint in 
FLSA refer to a written request.

Saint-Gobain argues that because § 15(a) provides for criminal li-
ability for violation of the anti-retaliation clause, it should be strictly 
construed and the U.S. Department of Labor’s interpretation should 
not be accepted. To support this argument, Saint-Gobain points to 
Scheidler v. Now, Inc., 537 U.S. 393 (2003), in which the Court stated 
that statutes must be narrowly construed when there are criminal 
sanctions. 

SIGNIFICANCE
FLSA was enacted to protect “those employees who lacked sufficient 
bargaining power to secure for themselves a minimum subsistence 
wage.” Brooklyn Sav. Bank v. O’Neil, 324 U.S. 697 (1945). Rank-
and-file workers often face educational, literacy, language, and 
other barriers. They are frequently less familiar with the employer’s 
responsibilities and their own rights under the law than manage-
ment employees. In recent years, a greater portion of the American 
workforce has become contingent (31 percent) and workers often are 
unsure as to who is responsible for compliance with wage and hour 
laws. In addition, non-English speaking workers have been entering 
the workforce in increasing numbers. If the Court were to rule that 
only written complaints trigger the protections of the anti-retaliation 
clause, then these newcomers—who may neither speak nor write 
English—will not be protected. In addition, low-wage earners such 
as Kasten often work in “plants where there is considerable dirt and 
special clothes must be worn [where] it is not practicable to write up 
grievances during work hours.” AFL-CIO Brief in Support of Petitioner, 
at 10 (referring to legislative history).

The Supreme Court’s decision is likely to have a significant impact on 
low-wage earners who suspect that their employer is violating wage 
and hour laws. The nation’s labor laws, including FLSA, are premised 
on the belief that workers are in the best position to observe employer 
conduct and report violations. In off-the-clock cases where workers 
are not paid for performing their job duties, workers are the only 
source of information about FLSA violations. If workers believe that 
employer retaliation is likely, they will not voice their concerns. This 
could seriously undermine governmental enforcement efforts and 
leave employees unprotected.

The government has long recognized that informal methods of resolv-
ing dispute can be effective, especially in the workplace. According 
to Kasten and his amici, workers should not receive protection solely 
when they file formal complaints with the government or the courts. 
Instead, workers should be encouraged to pursue informal grievance 
procedures. Informal dispute resolution procedures allow the parties 
to discuss issues in a non-adversarial manner before parties become 
entrenched in their positions.
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Kasten further points out that an expansive interpretation of FLSA 
best protects workers who engage in protected activity. He does not 
focus on the nature of the complaint—a gripe, a grouse, a grumble, 
or a grievance—but on the overriding purpose of the anti-retaliation 
clause. The important factor is whether Saint-Gobain knew that he 
was complaining about a potential wage-and-hour violation. If so, his 
complaints should be protected.

Saint-Gobain argues that workers engage in protected activity only 
when they file formal, written complaints. A writing requirement 
would protect employers from being ambushed by workers who claim 
to be fired in retaliation for an idle or specious gripe. A formality 
requirement allows the employer to distinguish between employee 
grumbles and grievances. This will allow the employer to focus its 
attention on legitimate and serious employee concerns. A decision 
in favor of Kasten could potentially subject employers to liability for 
off-the-cuff remarks a worker might make to a supervisor at the water 
cooler.

Regardless of which way the Court rules, its decision will likely have 
wide-sweeping effects for numerous employers and employees. Amici 
note that a study of worker complaints about wage and hour violations 
found that 95.5 percent of workers raise issues with their supervisors 
verbally. A 2008 report by the U.S. Government Accountability Office 
found that 72 percent of Wage and Hour Division investigations were 
instigated by worker tips. Most of these tips are reported orally. 

In its amicus brief, the Solicitor of Labor emphasizes that many 
federal agencies, including the U.S. Department of Labor and EEOC, 
permit employees to file complaints orally, either in person or over the 
telephone. If the Supreme Court were to rule that a complaint must 
be in writing to be protected under FLSA, such ruling would require 
the government, and likely many private employers, to change their 
established practices. 

Jayne Zanglein teaches business law at Western Carolina Univer-
sity and is the co-author of ERISA Litigation. She can be reached 
at zanglein@gmail.com or 828.227.7191. Davida Falk is a business 
administration and law major at Western Carolina University who will 
graduate in December 2010.
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