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INTRODUCTION

This case is about marriage, “the most important relation in life,” Zablocki v.
Redhail, 434 U.S. 374, 384 (1978), and equality, the most essential principle of the
American dream, from the Declaration of Independence, to the Gettysburg Address, to
the Fourteenth Amendment.

Fourteen times the Supreme Court has stated that marriage is a fundamental
right of all individuals. This case tests the proposition whether the gay and lesbian
Americans among us should be counted as “persons” under the Fourteenth Amend-
ment, or whether they constitute a permanent underclass ineligible for protection un-
der that cornerstone of our Constitution.

The unmistakable, undeniable purpose and effect of Proposition 8 is to select
gay men and lesbians—and them alone—and enshrine in California’s Constitution
that they are different, that their loving and committed relationships are ineligible for
the designation “marriage,” and that they are unworthy of that “most important rela-
tion in life.” After an expensive, demeaning campaign in which voters were con-
stantly warned to vote “Yes on 8” to “protect our children”—principally from the no-
tion that gay men and lesbians were persons entitled to equal dignity and respect—
Proposition 8 passed with a 52% majority, stripping away the state constitutional right

to marry from gay men and lesbians. Proponents’ stigmatization of gay and lesbian
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relationships as distinctly second-class thus became the official constitutional position
of the State of California.

Class-based balkanization and stigmatization of our citizens is flatly incompati-
ble with our constitutional ideals. “[T]he Constitution ‘neither knows nor tolerates
classes among citizens.”” Romer v. Evans, 517 U.S. 620, 623 (1996) (quoting Plessy
v. Ferguson, 163 U.S. 537, 559 (1896) (Harlan, J., dissenting)). The tragic time has
long passed when our government could target our gay and lesbian citizens for dis-
criminatory, disfavored treatment—even imprisonment—because those in power
deemed gay relationships deviant, immoral, or distasteful. Proponents’ own expert
acknowledged that the principle of “equal human dignity must apply to gay and les-
bian persons.” SER 287. “In respect of civil rights, all citizens are equal before the
law.” Plessy, 163 U.S. at 559 (Harlan, J., dissenting).

Thus, the Constitution now fully embraces the truth that, no less than hetero-
sexual persons, “[p]ersons in a homosexual relationship” enjoy “constitutional protec-
tion [for] personal decisions relating to marriage.” Lawrence v. Texas, 539 U.S. 558,
574 (2003). The district court correctly recognized that Proposition 8 and its demean-
ing of the personal autonomy of gay men and lesbians with respect to marriage was of
a piece with the anti-miscegenation statutes struck down years ago in Loving v. Vir-
ginia, 388 U.S. 1 (1967). And just as the Supreme Court properly vindicated those

foundational principles of freedom and equality in Loving, so, too, does the decision

2
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of the district court invalidating Proposition 8 make this Nation, in the words of Pro-
ponents’ expert, “more American . . . than we were on the day before.” SER 287.

From the very first sentence of their opening brief, Proponents make clear that
their case hinges upon application of a version of rational basis review that a court
might apply to everyday economic legislation. Under this type of rational basis re-
view, Proponents contend, a State may “draw a line around” its gay and lesbian citi-
zens and exclude them from the entire panoply of state benefits, services, and privi-
leges so long as one can imagine a conceivable set of facts that would justify provid-
ing those benefits only to heterosexual persons.

Application of Proponents’ version of rational basis review to Proposition 8
would be profoundly unjust and absolutely incompatible with our Nation’s tradition of
equality as articulated in numerous decisions of the Supreme Court. Categorical ex-
clusions from “the most important relation in life” cannot possibly be equated with
zoning or economic regulations that adjust in nice gradations the economic benefits
and burdens of life in American society. And a person’s sexual orientation is not a
species of conduct that may readily be adjusted to conform to the government’s
changing priorities; the court below, based on ample expert analysis, found that a gay
man or lesbian cannot simply choose to be attracted to the opposite sex and thereby
avoid the sting of Proposition 8, to say nothing of the other acts of discrimination and

violence frequently directed at gay and lesbian persons. Heightened scrutiny thus
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properly applies to laws targeting persons based on their sexual orientation, just as it
does to laws classifying persons on the basis of race, ancestry, sex, illegitimacy,
alienage, and religion.

Even under Proponents’ preferred standard of review, however, Proposition 8
fails. There is no legitimate interest that is even remotely furthered by Proposition 8’s
arbitrary exclusion of gay men and lesbians from the institution of marriage. Indeed,
Proponents can offer nothing to support it but unproven assertions and tautologies.

Proponents argue that stripping gay men and lesbians of their right to marry ad-
vances governmental interests in “responsible procreation” and preventing the “dein-
stitutionalization” of marriage—two phrases that, tellingly, the Yes on 8 campaign
never saw fit to urge upon California voters. To determine whether these rationales
and others proffered from time to time by Proponents legitimately could justify Propo-
sition 8, the district court—Iike courts in many other civil rights cases—held a trial at
which it considered evidence and expert testimony. Plaintiffs presented 17 witnesses,
including nine leading experts in history, political science, psychology, and econom-
ics, and hundreds of trial exhibits, including more than 100 exhibits related to mes-
sages transmitted to voters as part of the Proposition 8 campaign.

Proponents, on the other hand, denounced from the start the notion that their as-
sertions might be subjected to adversarial testing, resisting the very idea of a trial, and

ultimately insisted their assertions did not need to be supported by any evidence what-
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soever. In the end, they presented just two witnesses, including a supposed expert on
marriage who derived the substance of his opinions concerning the harms same-sex
marriage might cause to “traditional” marriage from a “thought experiment” in which
he essentially did little more than chronicle the responses provided by an unscientifi-
cally selected audience. ER 81. When asked by the district court to identify what
harms would befall opposite-sex married couples if gay and lesbian couples could
marry, Proponents’ counsel candidly acknowledged, “I don’t know.” ER 44.

Based on that factual record—undoubtedly the most detailed ever assembled in
a case challenging legislation targeting gay and lesbian persons—the district court is-
sued a 136-page opinion that meticulously examined each of the parties’ factual asser-
tions and the evidence supporting those assertions. The district court found that “Pro-
ponents’ evidentiary presentation was dwarfed by that of plaintiffs,” and concluded
that Proponents “failed to build a credible factual record to support their claim that
Proposition 8 served a legitimate government interest.” ER 46. In light of Propo-
nents’ inability to identify a single legitimate interest furthered by Proposition 8, the
court concluded that, under any standard, Proposition 8 violated both the Due Process
and Equal Protection Clauses.

Proponents and their amici now attempt to fill the evidentiary void they left in
the district court with an avalanche of non-record citations, distortions and misstate-

ments regarding the proceedings below, and baseless attacks on the good faith of the
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district court. The tactic is unfortunate, unbecoming, and unavailing. The govern-
mental interests Proponents assert have been affirmatively disavowed by California, or
have no basis in reality, or both. The fact is, as the testimony of 19 witnesses and 900
trial exhibits introduced into evidence amply demonstrate, there is no good reason—
indeed, not even a rational basis—for California to exclude gay men and lesbians from
the institution of civil marriage, the most important relation in life.

The district court’s judgment is predicated squarely on the fundamental princi-
ples established by the Supreme Court in Loving and its other decisions explaining the
constitutional meaning of marriage, as well as the Court’s decisions in Lawrence and
Romer concerning the constitutional rights of gay and lesbian individuals, which to-
gether make clear that Proposition 8 flatly violates the constitutional commands of due
process and equal protection. That judgment—and the injunction against the en-
forcement of Proposition 8 that necessarily must follow—should be affirmed.

STATEMENT OF JURISDICTION

The district court possessed jurisdiction under 28 U.S.C. § 1331 because Plain-
tiffs’ claims arose under the Constitution and laws of the United States. This Court
lacks jurisdiction over this appeal because Proponents do not have Article I1I standing

to appeal the district court’s decision. See infra Part 1.
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STATEMENT OF FACTS
I. THE ENACTMENT OF PROPOSITION 8§

In 2000, California voters adopted Proposition 22, which amended the Family
Code to provide that “[o]nly marriage between a man and a woman is valid or recog-
nized in California.” Cal. Fam. Code § 308.5. In May 2008, the California Supreme
Court struck down Proposition 22, holding that it violated the due process and equal
protection guarantees of the California Constitution, and ordered the State to issue
marriage licenses without regard to the sex of the prospective spouses. In re Marriage
Cases, 183 P.3d 384 (Cal. 2008).

After the California Supreme Court’s decision in the Marriage Cases, Propo-
nents financed and orchestrated a $40 million campaign to amend the California Con-
stitution to strip gay men and lesbians of their fundamental right to marry recognized
by the state supreme court. The measure—Proposition 8—was placed on the ballot
for the November 2008 election, and proposed to add a new Article I, § 7.5 to the
California Constitution stating that “[o]nly marriage between a man and a woman is
valid or recognized in California.”

The Official Voter Information Guide informed voters that Proposition 8 would
“[c]hange] ] the California Constitution to eliminate the right of same-sex couples to
marry in California.” ER 1030. The Voter Guide’s “Argument in Favor of

Proposition 8”—an official statement of the Yes on 8 campaign—urged voters to sup-
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port the measure because “[w]e should not accept a court decision that may result in
public schools teaching our kids that gay marriage is okay.” ER 1032. The Argument
asserted that “while gays have the right to their private lives, they do not have the right
to redefine marriage for everyone else,” and told Californians that “[v]oting YES pro-
tects our children.” ER 1032.

Proposition 8 passed by a narrow margin, and went into effect on November 5,
2008, the day after the election. See Strauss v. Horton, 207 P.3d 48, 68 (Cal. 2009).
During the period between the California Supreme Court’s decision in the Marriage
Cases on May 15, 2008, and the effective date of Proposition 8, more than 18,000
same-sex couples were married in California. ER 37. On May 26, 2009, the Califor-
nia Supreme Court upheld Proposition 8 against a state constitutional challenge, but
held that the new amendment to the California Constitution did not invalidate the mar-
riages of same-sex couples that had been performed before its enactment. See Strauss,
207 P.3d 48; see also ER 38.

By eliminating the right of individuals of the same sex to marry, Proposition 8
relegated same-sex couples seeking government recognition of their relationships to
so-called “domestic partnerships.” Under California law, domestic partners are
granted nearly all the substantive rights and obligations of a married couple, but are
denied the highly venerated label of “marriage.” See Cal. Fam. Code § 297; see also

Marriage Cases, 183 P.3d at 402, 434-35, 444-45.
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11. PLAINTIFFS’ SUIT CHALLENGING PROPOSITION 8

Plaintiffs are gay and lesbian Californians who are in committed, long-term re-
lationships and who wish to marry. ER 89-90. As a direct result of Proposition 8§,
Plaintiffs were denied the right to marry solely because their prospective spouses are
of the same sex. ER 89-90.

On May 22, 2009, Plaintiffs filed suit to secure the right to marry. They chal-
lenged the constitutionality of Proposition 8 under the Due Process and Equal Protec-
tion Clauses of the Fourteenth Amendment, and named as defendants California’s
Governor, Attorney General, Director of Public Health, and Deputy Director of Health
Information and Strategic Planning; the Alameda County Clerk-Recorder; and the Los
Angeles County Registrar-Recorder/County Clerk. ER 60-62, 148-49; see also SER
74-84. In response, the Attorney General admitted that Proposition 8 is unconstitu-
tional, SER 44-46, 49-51, and the remaining government defendants declined to de-
fend Proposition 8. SER 22, 26-30.

Proponents moved to intervene in the case to defend Proposition 8, SER 53, and
the district court granted their motion on June 30, 2009. ER 204-06. In August 2009,
the City and County of San Francisco was also granted leave to intervene in the case.
SER 19.

On July 2, 2009, the district court denied Plaintiffs’ motion for a preliminary in-
junction, finding that the case presented a number of important “factual questions”

9



Case: 10-16696 10/18/2010 Page: 23 of 125 |D: 7513128 DktEntry: 145-1

that the court “ought to address . . . in the traditional way in which courts have dealt
with factual questions,” allowing “plaintiffs, the defendants, and the intervenors the
opportunity to make” a “fully developed record” upon which to evaluate the “serious”
constitutional questions raised by Plaintiffs’ claims. ER 197, 199-200, 214.

On October 14, 2009, the district court denied Proponents’ motion for summary
judgment. SER 17. Inso doing, the court held that the Supreme Court’s nearly forty-
year-old summary order in Baker v. Nelson, 409 U.S. 8§10 (1972), did not resolve the
issues presented in this case because there “have been significant doctrinal develop-
ments on both Equal Protection and Due Process grounds since Baker was summarily
dismissed in 1972.” ER 183. Moreover, unlike Proposition 8, the Minnesota marriage
law at issue in Baker did not ““strip unmarried gay and lesbian individuals of an exist-
ing state constitutional right to marry.” ER 183. The court therefore concluded that
Plaintiffs’ claims resemble those in Romer v. Evans, 517 U.S. 620 (1996)—which
struck down a voter-enacted state constitutional amendment that stripped gay men and
lesbians of antidiscrimination protections—far more than those in Baker. ER 184.
The court also rejected Proponents’ argument that High Tech Gays v. Defense Industry
Security Clearance Olffice, 895 F.2d 563 (9th Cir. 1990), requires the application of
rational basis review to Plaintiffs’ equal protection claim because High Tech Gays was
explicitly premised on the since-overruled decision in Bowers v. Hardwick, 478 U.S.

186 (1986). ER 188-89.
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The district court then conducted a twelve-day bench trial, during which the
parties were “given a full opportunity to present evidence in support of their posi-
tions.” ER 46. At trial, the parties called 19 witnesses—17 of them by Plaintiffs—
and played the video depositions of other witnesses as well. ER 46. The court admit-
ted into evidence more than 700 exhibits and took judicial notice of more than 200
other exhibits.

The district court’s decision to resolve disputed factual issues through the trial
process was consistent with a long line of constitutional cases. See, e.g., United States
v. Virginia, 518 U.S. 515, 523 (1996) (discussing a trial that “consumed six days and
involved an array of expert witnesses on each side”); Cleburne Living Ctr. v. City of
Cleburne, 726 F.2d 191, 193 (5th Cir. 1984) (discussing trial testimony in an equal
protection challenge), aff’d in part, 473 U.S. 432 (1985); Plyler v. Doe, 457 U.S. 202,
207 (1982) (citing the district court’s “extensive findings of fact” in support of a deci-
sion holding that a state law violated equal protection under rational basis review);
Brown v. Bd. of Educ., 347 U.S. 483, 494 n.10 (1954) (discussing lower court’s fac-

tual findings, based on witness testimony, that “State-imposed segregation in educa-
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tion itself results in the Negro children, as a class, receiving educational opportunities
which are substantially inferior to those available to white children™).'

III. THE DISTRICT COURT’S DECISION STRIKING DOWN PROPOSITION 8

On August 4, 2010—after hearing more than six hours of closing arguments
and considering hundreds of pages of proposed findings of fact and conclusions of law
submitted by the parties (Doc #606, SER 1)—the district court found in favor of
Plaintiffs. The court declared Proposition 8 unconstitutional under the Due Process
and Equal Protection Clauses of the Fourteenth Amendment, and permanently en-

joined its enforcement. ER 171.

1 Proponents “elected not to call the majority of their designated witnesses to testify
at trial and called not a single official proponent of Proposition 8,” claiming that their
withdrawn witnesses were unwilling to testify because the district court planned to re-
cord the trial proceedings for dissemination on the Internet. ER 70. “[P]roponents
failed to make any effort,” however, “to call their witnesses after the potential for pub-
lic broadcast in the case had been eliminated” by the Supreme Court’s issuance of a
permanent stay of the district court’s broadcasting order on the third day of trial. ER
71. Proponents assert that these expert witnesses remained unwilling to testify be-
cause the district court was videotaping the proceedings for in-court use. Prop. Br. 13.

But there was no trace of this supposed fear of videotaping (peculiar among persons
of such public profile) during the videotaped depositions of those witnesses—
depositions that were so favorable to Plaintiffs, that Plaintiffs used them affirmatively
attrial. See SER 222-26 (Paul Nathanson); SER 678 (same); SER 188, 194-95 (Loren
Marks); SER 226-28 (Katherine Young); SER 677 (same); SER 269-74 (Daniel Rob-
inson). That fact—and not the purported fear of videotaping—is what explains the
experts’ absence from trial.

12
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A.  The district court concluded that Proposition 8 violates the Due Process
Clause because it “unconstitutionally burdens the exercise of the fundamental right to
marry’” and “cannot withstand rational basis review”—Iet alone the strict scrutiny re-
quired when a measure infringes on a fundamental right. ER 144, 151-52. The dis-
trict court found that the right to marry is fundamental for both heterosexuals and for
gay men and lesbians, and that unions between individuals of the same sex “encom-
pass the historical purpose and form of marriage.” ER 149. Accordingly, Plaintiffs
were “not seek[ing] recognition of a new right,” but access to the fundamental right to
marry constitutionally guaranteed to all persons. ER 149.

In so ruling, the district court credited the testimony of Plaintiffs’ expert Dr.
Nancy Cott, Professor of History at Harvard University, who testified that marriage
“is a basic civil right.” ER 49, 95. Cott explained that marriage is “a couple’s choice
to live with each other, to remain committed to one another, and to form a household
based on their own feelings about one another, and their agreement to join in an eco-
nomic partnership and support one another in terms of the material needs of life.”
SER 102. Similarly, Plaintiffs’ expert Dr. Letitia Peplau, Professor of Psychology at
the University of California, Los Angeles, testified that “[m]ost Americans view mar-
riage as one of the most important relationships in their life,” and “[m]any people

view getting married as a very important life goal.” SER 148-49; see also SER 103-
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04 (Cott: newly emancipated slaves saw the right to marry as one of their most impor-
tant new rights and “flocked to get married”).

The district court concluded that the availability of domestic partnerships does
not satisfy California’s due process obligation to gay and lesbian individuals because
the evidence showed that “domestic partnerships are distinct from marriage and do not
provide the same social meaning as marriage”; “exist solely to differentiate same-sex
unions from marriages”’; and are an “inferior” substitute for marriage. ER 150-51; see
also ER 115-16 (citing Cott). That evidence included testimony from the four plain-
tiffs about their desire to marry and the meaning of marriage. ER 47. Sandra Stier
testified, for example, that marriage would tell “our friends, our family, our society,
our community, our parents . . . and each other that this is a lifetime commitment.”
ER 48. She explained that “there is certainly nothing about domestic partnership . . .
that indicates the love and commitment that are inherent in marriage.” ER 54. Simi-
larly, Jeffrey Zarrillo explained that “[dJomestic partnership would relegate [him] to a
level of second class citizenship,” and “it doesn’t give due respect to the relationship
that [he has] had for almost nine years.” ER 118.

B.  The district court also held that Proposition 8 violates the Equal Protec-

tion Clause because it ““creates an irrational classification on the basis of sexual orien-

tation.” ER 144.
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As an initial matter, the district court found that “the evidence presented at trial
shows that gays and lesbians are the type of minority strict scrutiny was designed to
protect.” ER 156 (citing Mass. Bd. of Ret. v. Murgia, 427 U.S. 307,313 (1976) (per
curiam)). That evidence included the testimony of Plaintiffs’ expert Dr. George
Chauncey, Professor of History at Yale University, who explained that gay and les-
bian individuals “have experienced widespread and acute discrimination from both
public and private authorities over the course of the twentieth century,” and that sig-
nificant discrimination continues through the present. ER 131-32. Proponents them-
selves conceded this history of discrimination and the fact that it was not based on a
trait that impaired the ability of gay men and lesbians to make a full and meaningful
contribution to society. ER 131; SER 20; see also ER 111.

On the issue of the relative political power of gay men and lesbians, the district
court looked to the testimony of Dr. Gary Segura, Professor of Political Science at
Stanford University. Taking into account “legislative defeat[s], the presence of ballot
initiatives, the absence of statutory or constitutional protection, the presence of statu-
tory or constitutional disadvantage,” as well as “small numbers, public hostility, hos-
tility of elected officials, and a clearly well-integrated, nationally prominent, organ-
ized opposition,” Dr. Segura “conclude[d] that gays and lesbians lack the sufficient
power necessary to protect themselves in the political system.” SER 242. Similarly,

Proponents’ expert on political power, Dr. Kenneth Miller, admitted that “at least
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some people voted for Proposition 8 on the basis of anti-gay stereotypes and preju-
dice,” ER 139, and that “there has been severe prejudice and discrimination against
gays and lesbians.” ER 133.

The district court also determined that sexual orientation satisfies the “immuta-
bility” prong of the standard for heightened scrutiny. See ER 109-11; see also ER
156-57. That finding was supported by the testimony of Dr. Gregory Herek, Professor
of Psychology at the University of California, Davis, who testified that same-sex at-
traction is a normal expression of human sexuality, and that the vast majority of gay
men and lesbians have little or no choice about their sexual orientation. ER 106-07,
109-10. In addition, Dr. Peplau testified that a large and well-respected body of re-
search shows that same-sex relationships have “great similarity” to opposite-sex rela-

tionships. SER 150-51.

? The district court found that all of Plaintiffs’ witnesses were credible and that their
testimony was entitled to weight. ER 60, 63. In contrast, the court found that Dr.
Miller’s opinions were “entitled to little weight and only to the extent they are amply
supported by reliable evidence.” ER 89. The court emphasized that Dr. Miller had
previously written—contrary to his trial testimony—that gay men and lesbians, like
other minorities, are vulnerable and powerless in the initiative process, and that his
experience with politics generally did not qualify him to offer an opinion on gay and
lesbian political power because his research “has not focused on gay and lesbian is-
sues” and he was unfamiliar with the literature on the subject. ER 85-86, 88.
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Based on this evidence, the district court concluded that “[a]ll classifications
based on sexual orientation appear suspect, as the evidence shows that California
would rarely, if ever, have a reason to categorize individuals based on their sexual ori-
entation.” ER 157. The court found it unnecessary, however, to evaluate Proposition
8 under strict scrutiny because the measure failed even rational basis review. ER 157.

In reaching that conclusion, the district court carefully evaluated each of Propo-
nents’ proffered justifications for Proposition 8. The court rejected “Proponents’ ar-
gument that tradition prefers opposite-sex couples to same-sex couples” because it
“equates to the notion that opposite-sex relationships are simply better than same-sex
relationships.” ER 159-60. “[T]he state cannot have an interest in disadvantaging an
unpopular minority group simply because the group is unpopular.” ER 160 (citing
U.S. Dep’t of Agric. v. Moreno, 413 U.S. 528, 534 (1973)).

The district court also dismissed Proponents’ purported interest in “proceeding
with caution when implementing social change” because “the evidence shows same-
sex marriage has and will have no adverse effects on society or the institution of mar-
riage.” ER 161. In that regard, Plaintiffs’ expert Dr. M.V. Lee Badgett, Professor of
Economics at the University of Massachusetts, testified that there have not been any
adverse effects from same-sex marriage in those States and countries where it has
been permitted, and that there is no credible basis to believe that there will be any ad-

verse effects in California. SER 206; see also SER 208-09, 213-14. In addition, Dr.
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Cott testified that permitting same-sex couples to marry in Massachusetts has not gen-
erated any adverse effects on the institution of marriage. SER 125-26; see also ER
118-19 (Peplau: same). And Proponents’ expert, Mr. David Blankenhorn, admitted
that, to the extent marriage was becoming “deinstitutionaliz[ed],” that phenomenon
was attributable to heterosexuals, not gay men and lesbians. SER 281-82.°
Similarly, the district court concluded that Proposition 8 does not advance the
State’s purported interest in promoting opposite-sex parenting over same-sex parent-
ing. As an initial matter, the court found that this interest was not even a legitimate
one for the State to pursue because “the evidence shows beyond any doubt that par-
ents’ genders are irrelevant to children’s developmental outcomes.” ER 162. To sup-
port that finding, the court relied on the testimony of Plaintiffs’ expert Dr. Michael
Lamb, Professor of Social and Developmental Psychology at Cambridge University,
who explained “that children who are raised by gay and lesbian parents are just as
likely to be well-adjusted as children raised by heterosexual parents.” ER 130. The
court also found this purported interest to be insufficient for the additional reason that

“Proposition 8 has nothing to do with children, as [it] simply prevents same-sex cou-

3 Mr. Blankenhorn was called by Proponents to testify about the definition and pur-
pose of marriage, ER 72-73, but the district court found that his analysis lacked intel-
lectual rigor and that his opinions accordingly were “unreliable and entitled to essen-
tially no weight.” ER 84.
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ples from marrying” and does not disturb existing California law permitting same-sex
couples to adopt. ER 162.

Ultimately, the district court concluded that, “despite ample opportunity and a
full trial,” Proponents “have failed to identify any rational basis Proposition 8 could
conceivably advance.” ER 166. And, “[i]n the absence of a rational basis,” the court
continued, “what remains of proponents’ case is an inference, amply supported by
evidence in the record, that Proposition 8 was premised on the belief that same-sex
couples simply are not as good as opposite-sex couples.” ER 167. That evidence in-
cluded testimony from Dr. Chauncey, who explained that the public messages dis-
seminated by the Yes on 8 campaign evoked fears of gay people as child molesters
and recruiters of children (ER 140-42), and from Hak-Shing William Tam, an official
proponent of Proposition 8 called by Plaintiffs as an adverse witness, who testified
that the campaign messages were designed to convince people that “gay marriage will
encourage more children to experiment with the gay lifestyle, and that that lifestyle
comes with all kinds of disease.” SER 255-56. According to Dr. Tam, there is a “gay
agenda” that includes legalizing prostitution and sex with children, and “permitting
gays and lesbians to marry” in California would mean that “one by one other states

would fall into Satan’s hand.” SER 251-52, 254, 348-49.
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The district court concluded that Plaintiffs were entitled to a permanent injunc-
tion against the enforcement of Proposition 8 because they will continue to suffer ir-
reparable harm as long as Proposition 8 remains in force. ER 171.

SUMMARY OF ARGUMENT

The district court correctly held that Proposition 8 is an arbitrary, irrational, and
discriminatory measure that denies gay men and lesbians their fundamental right to
marry in violation of the Due Process and Equal Protection Clauses. The judgment
below should be affirmed.

L As an initial matter, Proponents lack standing to pursue this appeal. Pro-
ponents do not contend that they would personally suffer an injury if gay men and les-
bians were permitted to marry in California. They instead rely on their status as offi-
cial sponsors of Proposition 8 to satisfy the requirements of Article I1I. But there is no
provision of California law that authorizes the proponents of a ballot initiative to rep-
resent the State’s interest in defending the constitutionality of an initiative. Indeed,
the California Supreme Court has authoritatively determined that initiative proponents
lack standing to represent the State’s interests and are “in a position no different from
that of any other member of the public.” In re Marriage Cases, 183 P.3d 384, 406
(Cal. 2008). Proponents’ “‘value interest[ |’ in defending Proposition 8—which is

shared by every Californian who voted in favor of the measure—is insufficient to sat-
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isfy the requirements of Article Ill. Arizonans for Official English v. Arizona, 520
U.S. 43, 65 (1997).

II.  Proponents are also wrong when they contend that the district court’s de-
cision invalidating Proposition 8 is foreclosed by binding precedent. The Supreme
Court’s nearly forty-year-old summary order in Baker v. Nelson, 409 U.S. 810 (1972),
has been undermined by numerous jurisprudential developments—most notably, the
Supreme Court’s decisions protecting gay men and lesbians from discrimination in
Lawrence v. Texas, 539 U.S. 558 (2003), and Romer v. Evans, 517 U.S. 620 (1996).
Moreover, Baker did not even present an equal protection challenge based on sexual
orientation, and it did not consider the constitutionality of a ballot initiative that
stripped gay men and lesbians of their previously recognized right to marry. This
Court’s decision in Adams v. Howerton, 673 F.2d 1036 (9th Cir. 1982), has also been
undermined by Lawrence and Romer, and has no force outside the specialized immi-
gration context.

III.  Proposition 8 violates the Due Process Clause because it denies gay men
and lesbians their fundamental right to marry and does not further a legitimate—let
alone a compelling—state interest.

The Supreme Court has recognized on more than a dozen occasions that the
right to marry is “one of the liberties protected by the Due Process Clause.” Cleve-

land Bd. of Educ. v. LaFleur,414 U.S. 632, 639 (1974). The Court has never limited
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that right to persons willing or able to procreate, see, e.g., Turner v. Safley, 482 U.S.
78, 96 (1987), but has instead recognized that “the right to marry is of fundamental
importance for all individuals.” Zablocki v. Redhail, 434 U.S. 374, 384 (1978) (em-
phasis added). Indeed, the Supreme Court has emphasized that the Constitution “af-
ford[s] ... protection to personal decisions relating to marriage” and that “[p]ersons in
a homosexual relationship may seek autonomy for th[i]s purpose[ ], just as heterosex-
ual persons do.” Lawrence, 539 U.S. at 574.

Over time, marriage has “shed its attributes of inequality,” including race-based
restrictions and gender-based distinctions, SER 128 (Cott), but its essential charac-
ter—*"‘a coming together for better or for worse, hopefully enduring, and intimate to
the degree of being sacred” (Griswold v. Connecticut,381 U.S. 479,486 (1965))—has
not changed. Eliminating the final discriminatory feature of California’s marriage
law—its prohibition on marriage by individuals of the same sex—thus would not re-
quire the recognition of a new right, but would instead afford gay men and lesbians
access to the fundamental right to marry guaranteed to all persons.

Domestic partnerships are not a constitutionally sufficient substitute for mar-
riage. The uncontradicted evidence at trial established that domestic partnerships lack
the symbolic significance and social meaning of marriage, and that relegating gay men
and lesbians (and their families) to these inferior, second-class unions has a pro-

foundly stigmatizing effect. The Supreme Court long ago recognized that the Consti-
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tution does not permit a State to afford separate-and-inherently-unequal rights to dis-
favored minority groups. See Brown v. Bd. of Educ., 347 U.S. 483, 494 (1954).

IV. Proposition 8 also violates the Equal Protection Clause because it extin-
guishes the preexisting right of gay men and lesbians to marry for no reason other than
to make them “unequal to everyone else.” Romer, 517 U.S. at 635.

Proposition 8 is subject to heightened equal protection scrutiny because gay
men and lesbians are a suspect (or at the very least) a quasi-suspect class. It is undis-
puted that gay and lesbian individuals have been the victims of a long and reprehensi-
ble history of discrimination based on a characteristic that has absolutely no bearing
on their ability to contribute to society. That fact alone is sufficient to afford gay men
and lesbians heightened equal protection scrutiny. See Mass. Bd. of Ret. v. Murgia,
427U.S.307,313 (1976) (per curiam). This conclusion is confirmed by the immuta-
bility of sexual orientation and the relative political powerlessness of gay and lesbian
individuals in comparison with other groups that receive heightened scrutiny.

Proposition 8 cannot satisfy the requirements of strict scrutiny—or any other
standard of constitutional review. While Proponents proffer several state interests that
are furthered by opposite-sex marriage, they fail to identify a single legitimate state
interest that is advanced by stripping gay men and lesbians of their preexisting right to
marry. For example, Proponents contend that Proposition 8 is rationally related to the

State’s interest in “responsible procreation.” To the extent that Proponents are argu-
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ing that the “ideal” is for children to be raised by their married, biological parents, the
State of California itself disagrees. The State permits individuals in same-sex rela-
tionships to adopt children, see Marriage Cases, 183 P.3d at 428, and its decision to
do so is consistent with the overwhelming weight of the evidence at trial, which estab-
lished that children raised by same-sex parents fare just as well as children raised by
their biological parents. ER 130. Proponents’ argument that Proposition 8 is ration-
ally related to the State’s interest in “channeling” children into these purportedly
“ideal” family environments is equally flawed because denying gay and lesbian indi-
viduals the right to marry does not increase the likelihood that opposite-sex couples
capable of producing children will decide to get married. Nor can Proposition 8 be
justified based on voters’ fears about the repercussions of allowing individuals of the
same sex to marry. The evidence at trial exposed those fears as wholly unsubstanti-
ated. In any event, permitting uncertainty about the consequences of eliminating dis-
crimination to justify that discrimination would make inequality self-perpetuating.
The absence of any rational basis for Proposition 8—together with the evidence
of anti-gay rhetoric in the Yes on 8 campaign—Ieads inexorably to the conclusion that
Proposition 8 was enacted solely for the purpose of making gay men and lesbians un-
equal to everyone else. Because a “bare . . . desire to harm a politically unpopular
group cannot constitute a legitimate governmental interest,” Romer, 517 U.S. at 634

(internal quotation marks omitted), Proposition 8 is unconstitutional.
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STANDARD OF REVIEW

This Court reviews “de novo the legal conclusions underlying a district court’s
grant of a permanent injunction.” Malabed v. N. Slope Borough, 335 F.3d 864, 867
(9th Cir. 2003). “Factual findings underlying an injunction are reviewed for clear er-
ror.” Sandpiper Vill. Condo. Ass’n, Inc. v. La.-Pac. Corp.,428 F.3d 831, 840 (9th Cir.
2005); see also Fed. R. Civ. P. 52(a). The clear error standard “applies equally to ‘ul-
timate’ facts and to ‘subsidiary’ facts,” Anti-Monopoly, Inc. v. Gen. Mills Fun Group,
Inc., 684 F.2d 1316, 1318 (9th Cir. 1982) (citing Pullman-Standard v. Swint, 456 U.S.
273,286 (1982)), and to the “results of ‘essentially factual’ inquiries applying the law
to the facts.” Zivkovic v. S. Cal. Edison Co., 302 F.3d 1080, 1088 (9th Cir. 2002).

Proponents attempt to evade this well-established standard of review by charac-
terizing nearly every factual finding made by the district court as a “legislative fact.”
But many of the district court’s findings plainly involve adjudicative facts, which are
“simply the facts of the particular case.” Valdivia v. Schwarzenegger, 599 F.3d 984,
994 (9th Cir. 2010) (citation omitted). Those findings include facts about the parties,
ER 89-94, the themes and messages employed by the Proposition 8 campaign and
their meaning, ER 108, 140, 143, and the specific effects of Proposition 8. ER 120-
29.

Moreover, neither the Supreme Court nor the Ninth Circuit has established a
different standard of review for legislative facts. In Service Employees International
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Union v. Fair Political Practice Commission, 955 F.2d 1312 (9th Cir. 1992), for ex-
ample, this Court reviewed for clear error the district court’s findings on the discrimi-
natory impact of Proposition 73, a campaign-finance law, and expressly rejected the
contention that those findings should be reviewed de novo. Id. at 1317 n.7. The Court
held that the findings regarding the law’s discriminatory effects—which are similar to
those that Proponents here characterize as legislative—were not clearly erroneous be-
cause they were “derived from the testimony of two expert witnesses” and “[e]xperts
may make reasonable projections of future harm based on reliable data.” Id. at 1317-
18; see also Hunter v. Regents of Univ. of Cal., 190 F.3d 1061, 1063-64 (9th Cir.
1999) (reviewing for clear error the district court’s findings that school admissions re-
quirements satisfied strict scrutiny).

This approach to the review of district court fact-finding gives effect to the
plain language of Rule 52(a). See Fed. R. Civ. P. 52(a)(6) (“Findings of fact, whether
based on oral or other evidence, must not be set aside unless clearly erroneous, and the
reviewing court must give due regard to the trial court’s opportunity to judge the wit-
nesses’ credibility.”); Pullman-Standard, 456 U.S. at 287 (Rule 52(a) “does not make

exceptions or purport to exclude certain categories of factual findings from the obliga-
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tion of a court of appeals to accept a district court’s findings unless clearly errone-
ous.”); Serv. Emps. Int’l, 955 F.2d at 1317 n.7 (same).”

Furthermore, in this case, there is an extensive and detailed factual record, to
which all parties had the opportunity to contribute. ER 46. The district court engaged
in a lengthy, careful, and thorough analysis of the evidence presented, which included
the testimony of 19 witnesses and more than 900 exhibits. In that context, the applica-
tion of de novo review is likely to be inefficient and without clear countervailing bene-
fits. See Anderson v. City of Bessemer City, 470 U.S. 564, 574-75 (1985) (“Duplica-
tion of the trial judge’s efforts in the court of appeals would very likely contribute
only negligibly to the accuracy of fact determination at a huge cost in diversion of ju-
dicial resources.”); Serv. Emps. Int’l, 955 F.2d at 1317 n.7. Indeed, without discuss-
ing the level of review, the Supreme Court regularly adopts findings of fact where dis-

trict courts have developed thorough records through extensive testimony and rigorous

* Proponents rely on decisions from other circuits suggesting that appellate courts
may have the option of reviewing legislative facts less deferentially. See Prop. Br. 37.
That view has never been embraced by this Court or by the Supreme Court, and has
occasioned strong dissents. See Free v. Peters, 12 F.3d 700, 708 (7th Cir. 1993)
(Cudahy, J., dissenting) (“The trial courts are our window on reality, and I would be
exceedingly cautious in arrogating their functions to ourselves.”); Dunagin v. City of
Oxford, 718 F.2d 738, 755 (5th Cir. 1983) (Higginbotham, J., dissenting). Proponents
suggest that Lockhart v. McCree, 476 U.S. 162, 168 n.3 (1986), expressed doubts
about whether legislative fact-finding is reviewed for clear error. But the Court ex-

pressly declined to decide the “standard of review” issue in that case. /d.
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analysis. See, e.g., Renov. ACLU, 521 U.S. 844, 849-58 (1997) (citing 22 of the dis-
trict court’s findings in a 10-page discussion of the record); Plyler v. Doe, 457 U.S.
202,207 (1982) (relying on the district court’s “extensive findings of fact” to uphold
an equal protection challenge).’

In any event, this is not a case in which the standard of review will determine
the outcome of the litigation. Plaintiffs called as experts the leading scholars from
around the country (and the world) in their respective fields, who testified based on
years of research. As the district court observed, the evidence put forward by Plain-
tiffs was overwhelming; in contrast, Proponents’ arguments were completely unsup-
ported. ER 46. Whatever standard of review is applied, the evidence admits of only

one conclusion: that Proposition 8 is unconstitutional.

> Proponents’ suggestion that trials are not well suited to determine legislative facts
is insupportable. Kenneth Culp Davis, who coined the term “legislative fact,” ex-
plained that “[o]ften the best way to resolve hotly disputed issues of legislative fact is
by taking evidence subject to rebuttal and cross-examination, and this is common
practice.” Kenneth Culp Davis, A System of Judicial Notice Based on Fairness and
Convenience, in Perspectives of Law 69, 88 (Roscoe Pound et al. eds., 1964); see also
H.B.R.R. Co.v. Am. Cyanamid Co.,916 F.2d 1174, 1182 (7th Cir. 1990) (Posner, J.)
(noting that the line between adjudicative and legislative facts is not “hard and fast”
and that “[1]f facts critical to a decision on whether [a particular legal standard should
apply] cannot be determined with reasonable accuracy without an evidentiary hearing,
such a hearing can and should be held”).
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ARGUMENT
I. PROPONENTS LACK STANDING TO APPEAL.

Proponents are the only parties to the case below who have filed a notice of ap-
peal from the district court’s judgment. ER 1421.° But to invoke the jurisdiction of
this Court, an appellant must meet the requirements of Article III standing. See Arizo-
nans for Official English v. Arizona, 520 U.S. 43, 64-65 (1997). Because Proponents
cannot satisfy this threshold requirement for appellate jurisdiction, their appeal should
be dismissed.

An “irreducible constitutional minimum” requirement of Article III standing is
that the party invoking the jurisdiction of a federal court demonstrate an “actual” stake
in the litigation that is “concrete and particularized.” Lujan v. Defenders of Wildlife,
504 U.S. 555,560 (1992). “An interest shared generally with the public at large in the
proper application of the Constitution and laws will not do” to confer standing. Ari-
zonans, 520 U.S. at 64. It is for precisely this reason that the Supreme Court ex-
pressed (unanimously) “grave doubts” that one’s status as a sponsor of a ballot propo-

sition could confer Article Il standing. Id. at 66. It is not merely that the Supreme

° Putative intervenor Imperial County has also filed a notice of appeal from the dis-
trict court’s order denying its motion to intervene. See Case No. 10-16751. For the
reasons discussed in Plaintiffs’ separately filed response to Imperial County’s opening
brief, Imperial County also lacks standing to appeal and the district court properly de-
nied its motion to intervene.
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Court previously has declined to “identif[y] initiative proponents as Article-III-
qualified defenders of the measures they advocated,” id. at 65; the Court has rejected
the notion outright. See Don’t Bankrupt Wash. Comm. v. Cont’l Ill. Nat’l Bank &
Trust Co. of Chi., 460 U.S. 1077 (1983) (summarily dismissing, for lack of standing,
an appeal by an initiative proponent from a decision holding the initiative unconstitu-
tional).

As the district court correctly observed—and Proponents pointedly do not dis-
pute—Proponents have “failed to articulate even one specific harm they may suffer as
a consequence of the injunction” against Proposition 8. ER 7. Proponents’ status as
intervenor-defendants in the district court cannot itself confer standing to appeal, see
Diamond v. Charles,476 U.S. 54, 68-71 (1986), and throughout this litigation Propo-
nents have never once suggested that permitting same-sex couples to marry could
harm them personally. See W. Watersheds Project v. Kraayenbrink, F.3d , 2010
WL 3420012, at *6 (9th Cir. Sept. 1, 2010) (““An interest strong enough to permit in-
tervention is not necessarily a sufficient basis to pursue an appeal abandoned by the
other parties.”) (quoting Didrickson v. U.S. Dep’t of the Interior, 982 F.2d 1332, 1338
(9th Cir. 1992)).

Proponents’ claim of standing thus rises or falls on the strength of their asser-
tions that (1) California law authorizes ballot measure proponents to “directly assert

the State’s interest” in defending the constitutionality of the ballot measure once en-
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acted, Prop. Br. 19; or (2) California law creates a particularized interest in initiative
proponents, id. at 22. Both assertions are incorrect.

Proponents first claim that initiative proponents may speak for the State in de-
fending initiatives they sponsored. This, Proponents contend, puts them on the same
footing as the state legislators who initiated the litigation in Karcher v. May, 484 U.S.
72 (1987), whom the Arizonans Court recognized had the requisite standing because
“state law authorize[d] legislators to represent the State’s interests.” 520 U.S. at 65
(citing Karcher, 484 U.S. at 82).

Arizonans itself distinguished Karcher on the ground that ballot measure spon-
sors “are not elected representatives.” 520 U.S. at 65. But, even if Proponents were
elected representatives, Proponents can point to no provision of California law that
even remotely resembles the provisions referenced in Karcher. See supra note 7.
While California courts have permitted initiative proponents to intervene in state-court

litigation in defense of their initiatives, see, e.g., Strauss v. Horton, 207 P.3d 48, 69

7 Karcher cited In re Forsythe, 450 A.2d 499 (N.J. 1982), a case brought under New
Jersey statutory provisions governing challenges to a law on the ground that it was not
validly enacted. Those provisions permitted “[a]ny two or more citizens of the State”
to initiate the litigation and “prosecute the application,” N.J. Stat. Ann. § 1:7-4 (cited
in Forsythe, 450 A.2d at 500), and further provided that “[a]ny citizen of the State
may . . . appear before the court, in defense,” N.J. Stat. Ann. § 1:7-5.
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(Cal. 2009), those decisions have allowed proponents to pursue their own interests in
the ballot initiative, not to represent the interests of the State.®

Where ballot proposition proponents have sought not merely a right to inter-
vene, but standing to maintain a suit in their own right, the California Supreme Court
has determined that they have none. In the Marriage Cases, The Proposition 22 Legal
Defense and Education Fund (the “Fund”), representing the proponent of Proposition
22, asked the California Supreme Court to grant review to determine “whether initia-
tive proponents, or an organization they establish to represent their interests, have
standing to defend attacks on the validity or scope of the initiative.” Petition for Re-
view of Proposition 22 Legal Defense and Education Fund at 13, In re Marriage
Cases, 183 P.3d 384 (Cal. 2008) (No. S147999), 2006 WL 3618498. In support of its
petition, the Fund argued that initiative proponents should be allowed to defend the
constitutionality of their enactments because elected officials were not uniformly vig-

orous in defending initiatives—and particularly so in the Marriage Cases. Id. at 15-

® In this respect, the California intervention decisions cited by Proponents resemble
those of Arizona at the time Arizonans was decided. Compare Amwest Sur. Ins. Co. v.
Wilson, 906 P.2d 1112, 1116 (Cal. 1995), 20th Century Ins. Co. v. Garamendi, 878
P.2d 566, 581 (Cal. 1994), and Legislature of Cal. v. Eu, 816 P.2d 1309, 1312 (Cal.
1991), with Slayton v. Shumway, 800 P.2d 590, 591 (Ariz. 1990), Energy Fuels Nu-
clear, Inc. v. Coconino Cnty., 766 P.2d 83, 84 (Ariz. 1988), and Transamerica Title
Ins. Co. Trust Nos. 8295, 8297, 8298, 8299, 8300 & 8301 v. City of Tucson, 757 P.2d
1055, 1056 (Ariz. 1988).
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16. The California Supreme Court granted review and held that the Fund’s strong in-
terest in Proposition 22 “is not sufficient to afford standing to the Fund to maintain a
lawsuit” concerning the constitutionality of Proposition 22. In re Marriage Cases,
183 P.3d 384, 406 (Cal. 2008) (emphasis added). The Court explained that “the Fund
is in a position no different from that of any other member of the public having a
strong ideological or philosophical disagreement with a legal position advanced by a
public entity that, through judicial compulsion or otherwise, continues to comply with
a contested measure.” Id.

Second, Proponents contend that California’s constitutional right to propose ini-
tiatives creates a “new interest[ ], the invasion of which . . . confer[s] standing” on
them here. Prop. Br. 22 (quoting Diamond, 476 U.S. at 65 n.17). This contention is
foreclosed by the Marriage Cases’ holding that initiative sponsors lack standing to de-
fend their initiatives. 183 P.3d at 406. Even if it were not, California law confers no
express cause of action to defend the constitutionality of initiatives enacted into law,
see Cal. Const. art. I1, § 8(a), as it must to create a particularized injury. See Diamond,
476 U.S. at 65n.17; Simon v. E. Ky. Welfare Rights Org.,426 U.S. 26,41 1n.22 (1976).

Thus, the status of ballot initiative sponsor is insufficient to elevate the sponsor’s in-

(119 299

terest in defending the constitutionality of the initiative above the “‘value interest][ ]
shared by every Californian who voted in favor of the measure. Arizonans, 520 U.S.

at 65 (quoting Diamond, 476 U.S. at 62). And, because Proponents themselves will
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suffer no judicially cognizable injury if gay men and lesbians are permitted to marry,
Proponents, though intervenors below, have no standing to carry an appeal. See Dia-
mond, 476 U.S. at 68-69.”

II. THE DISTRICT COURT’S RULING IS NOT FORECLOSED BY
PRECEDENT.

Proponents contend that the district court’s decision is foreclosed by the Su-
preme Court’s summary order in Baker v. Nelson, 409 U.S. 810 (1972), and by this
Court’s decision in Adams v. Howerton, 673 F.2d 1036 (9th Cir. 1982). Proponents
fundamentally misconstrue the limited precedential force of the Supreme Court’s
nearly forty-year-old summary order in Baker and this Court’s immigration-law deci-

sion in Adams.

? Proponents also argue that the district court “likely lacked jurisdiction altogether”
because the Attorney General agreed that Proposition 8 was unconstitutional. Prop.
Br. 30 n.10. It is not the law, however, that the government’s confession of error de-
prives a federal court of jurisdiction to redress constitutional injuries. See City of
Mesquite v. Aladdin’s Castle, Inc., 455 U.S. 283,289 (1982). In any event, it is sim-
ply not the case that all the parties before the district court agreed that Proposition 8
was unconstitutional or sought “precisely the same result” from that court. GTE Sy!-
vania, Inc. v. Consumers Union of U.S., Inc., 445 U.S. 375, 383 (1980). Proponents
themselves were parties to the proceedings below and vigorously argued in defense of
Proposition 8’s constitutionality. Moreover, the Governor of California, who is
charged with executing state law (Cal. Const. art. V, § 1), filed an answer stating that
he intends to enforce Proposition 8 until he is enjoined by a court from doing so. SER
37. And, in fact, he has continued to enforce Proposition 8 throughout this litigation.
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In Baker, the Supreme Court dismissed “for want of a substantial federal ques-
tion” an appeal from a Minnesota Supreme Court decision rejecting federal due proc-
ess and equal protection challenges to the State’s refusal to issue a marriage license to
a same-sex couple. Baker v. Nelson, 191 N.W.2d 185 (Minn. 1971). The Supreme
Court’s summary dismissals are binding on lower courts only “on the precise issues
presented and necessarily decided” by the Court, Mandel v. Bradley, 432 U.S. 173,
176 (1977) (per curiam) (emphasis added), and only to the extent that they have not
been undermined by subsequent “doctrinal developments” in the Supreme Court’s ju-
risprudence. Hicks v. Miranda, 422 U.S. 332, 344-45 (1975) (internal quotation
marks omitted); see also Turner v. Safley, 482 U.S. 78,96 (1987). Contrary to Propo-
nents’ suggestion that the district court somehow ignored Baker (Prop. Br. 40), the
court explicitly recognized when it denied Proponents’ summary judgment motion
that neither requirement is met here. ER 182-85.

The Supreme Court’s summary disposition of the due process question in Baker
is not controlling in this case because it cannot be reconciled with the Court’s subse-
quent decision in Lawrence v. Texas, 539 U.S. 558 (2003), which invalidated a state
criminal prohibition on same-sex intimate conduct under the Due Process Clause. See
also Turner, 482 U.S. at 95 (holding that the fundamental right to marry extends to in-
carcerated inmates because “inmate marriages, like others, are expressions of emo-

tional support and public commitment™); Zablocki v. Redhail, 434 U.S. 374, 384
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(1978) (“the right to marry is of fundamental importance for all individuals™). Law-
rence explicitly recognized that the Constitution “afford[s] . . . protection to personal
decisions relating to marriage, procreation, contraception, family relationships, [and]
child rearing” and that “[p]ersons in a homosexual relationship may seek autonomy
for these purposes, just as heterosexual persons do.” 539 U.S. at 574 (emphasis
added). Nor is the jurisprudential force of Lawrence limited to laws that target the
conduct of gay and lesbian individuals, rather than those, like Proposition 8, that sin-
gle them out as a class for disfavored and discriminatory treatment. See Christian Le-
gal Soc’yv. Martinez, 130 S. Ct. 2971, 2990 (2010) (“Our decisions have declined to
distinguish between status and conduct in [the context of sexual orientation].”).
Baker’s equal protection ruling has equally little precedential force in this case.
As an initial matter, Baker presented an equal protection challenge based solely on
sex discrimination and therefore cannot conceivably foreclose Plaintiffs’ claim that
Proposition 8 discriminates against gay and lesbian individuals on the basis of their
sexual orientation. See Jurisdictional Statement at 16, Baker (No. 71-1027) (“The dis-
crimination in this case is one of gender.”); ER 1613.
Moreover, Baker’s equal protection ruling has been undermined by subsequent
doctrinal developments. In Romer v. Evans, 517 U.S. 620 (1996), the Supreme Court
struck down on equal protection grounds a Colorado constitutional amendment pro-

hibiting governmental action to protect gay and lesbian individuals against discrimina-
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tion because the measure “withdr[ew] from homosexuals, but no others, specific legal
protection” and “impose[d] a special disability upon those persons alone.” /d. at 627,
63 1. Proposition 8 shares all the salient—and constitutionally unacceptable—features
of Colorado’s Amendment 2 because, in the absence of any conceivably legitimate
government interest, it imposes a “special disability” on gay and lesbian individuals,
who, alone among California’s citizens, have been deprived of their preexisting state
constitutional right to marry. Id. at 631.

Nor can Baker’s summary treatment of the sex-based equal protection challenge
to Minnesota’s marriage law survive later doctrinal developments. Baker was decided
before the Supreme Court recognized that sex is a quasi-suspect classification. See
Craigv. Boren, 429 U.S. 190, 197 (1976); Frontiero v. Richardson,411 U.S. 677, 688
(1973) (plurality).

Finally, the Supreme Court’s summary dismissal in Baker addressed equal pro-
tection and due process challenges to a marriage framework that is far different from
the one that Plaintiffs are challenging here, and therefore cannot be controlling on any
component of Plaintiffs’ claims. See ER 182-83. Whereas Baker concerned the con-
stitutionality of an outright refusal by a State to afford any recognition to same-sex re-
lationships, Plaintiffs’ suit challenges California voters’ use of the ballot initiative
process to strip unmarried gay and lesbian individuals of their preexisting state consti-

tutional right to marry and relegate them to the inherently unequal institution of do-
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mestic partnership. Whatever the constitutional flaws in Minnesota’s blanket denial
of recognition to same-sex relationships, Proposition 8 is uniquely irrational and dis-
criminatory: California voters used the initiative process to single out unmarried gay
and lesbian individuals for a “special disability” (Romer, 517 U.S. at 631) by extin-
guishing their state constitutional right to marry, while at the same time preserving the
18,000 existing marriages of gay and lesbian couples (but not allowing those indi-
viduals to remarry if divorced or widowed) and affording unmarried gay and lesbian
individuals the right to enter into domestic partnerships that carry virtually all the
same rights and obligations—but not the highly venerated label—associated with op-
posite-sex marriages (and existing same-sex marriages).

Proponents’ reliance on this Court’s decision in Adams is equally misplaced.
That decision upheld a federal immigration law that granted an admissions preference
to opposite-sex—but not same-sex—spouses of American citizens. The court ex-
plained that “Congress has almost plenary power to admit or exclude aliens” and “the
decisions of Congress” in the area of immigration are therefore “subject only to lim-
ited judicial review.” Adams, 673 F.2d at 1041. No such “plenary power” is impli-
cated in this case, and the “limited judicial review” undertaken in Adams is therefore
inapplicable to Plaintiffs’ constitutional challenge to Proposition 8. In any event, the

district court was free to depart from Adams’s reasoning in light of the subsequent
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jurisprudential developments in Romer and Lawrence. See Miller v. Gammie, 335
F.3d 889, 900 (9th Cir. 2003) (en banc).

III. PROPOSITION 8 VIOLATES DUE PROCESS.

The “freedom of personal choice in matters of marriage” is a well-established
fundamental right. Cleveland Bd. of Educ. v. LaFleur, 414 U.S. 632, 639 (1974). In
more than a dozen cases over the last century, the Supreme Court has reaffirmed that
the right to marry is “one of the liberties protected by the Due Process Clause,” id.;
“essential to the orderly pursuit of happiness by free men,” Loving v. Virginia, 388
U.S. 1, 12 (1967); and “‘sheltered by the Fourteenth Amendment against the State’s
unwarranted usurpation, disregard, or disrespect.” M.L.B.v. S.L.J.,519U.S.102,116
(1996).10 Because Proposition 8 burdens that fundamental right, it is unconstitutional
unless Proponents can demonstrate that it is “narrowly drawn” to further a “compel-

ling state interest[ |.” Carey v. Population Servs. Int’l, 431 U.S. 678, 686 (1977).

10 See also Lawrence, 539 U.S. at 574; Planned Parenthood of Se. Pa. v. Casey, 505
U.S. 833, 851 (1992); Turner, 482 U.S. at 95-96; Zablocki, 434 U.S. at 384; Carey v.
Population Servs. Int’l, 431 U.S. 678, 685 (1977); Moore v. City of East Cleveland,
431 U.S. 494,499 (1977) (plurality); Roe v. Wade, 410 U.S. 113, 152 (1973); Boddie
v. Connecticut, 401 U.S. 371, 376, 383 (1971); Griswold v. Connecticut, 381 U.S.
479, 486 (1965); Skinner v. Oklahoma ex rel. Williamson, 316 U.S. 535, 541 (1942);
Meyer v. Nebraska, 262 U.S. 390, 399 (1923); Maynard v. Hill, 125 U.S. 190, 205
(1888).
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Proponents claim that marriage—and thus the fundamental right to marry—
excludes same-sex couples as a definitional matter. They contend that “marriage”
categorically excludes same-sex couples because “the existential purpose of marriage
in every society is, and has always been, to regulate sexual relationships between men
and women” and to “increase the likelihood that children will be born and raised in
stable and enduring family units by the mothers and fathers who brought them into
this world.” Prop. Br. 54. According to Proponents, only those couples who can
“produce children” have a due process right to marry (id.); everyone else enjoys ac-
cess to marriage only for as long as the government (or a voting majority) permits.

9 ¢¢

Similarly, under Proponents’ “responsible procreation” theory of marriage, if the State
determined that children raised outside of marriage fared as well as children raised in-
side marriage, the State could eliminate civil marriage altogether.

Citing a slew of dictionaries and articles never presented to the district court,
written by authors who never testified at trial, Proponents claim that this alleged inter-
est in “responsible procreation” is the defining purpose of marriage. Proponents’ nar-

row understanding of marriage conflicts with controlling precedent and the over-

whelming record evidence.
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A. The Supreme Court Has Recognized That The Right To
Marry Is A Fundamental Right For All People.

The Supreme Court has characterized the right to marry as one of the most fun-
damental rights—if not the most fundamental right—of an individual. Loving, 388
U.S. at 12. The Court has defined marriage as a right of liberty (Zablocki, 434 U.S. at
384), privacy (Griswold, 381 U.S. at 486), intimate choice (Lawrence, 539 U.S. at
574), and association (M.L.B., 519 U.S. at 116). “Marriage is a coming together for
better or for worse, hopefully enduring, and intimate to the degree of being sacred.”
Griswold, 381 U.S. at 486 (emphasis added). The right “is of fundamental importance
for all individuals.” Zablocki, 434 U.S. at 384 (emphasis added).

The right to marry has always been based on, and defined by, the constitutional
liberty to select the partner of one’s choice—not on the partner chosen. As the district
court observed, “The Supreme Court cases discussing the right to marry do not define
the right at stake . . . as a subset of the right to marry depending on the factual context
in which the issue presented itself.” ER 185-86; see generally Loving, 388 U.S. 1;
Turner, 482 U.S. 78. Thus, just as striking down Virginia’s prohibition on marriage
between persons of different races did not require the Supreme Court to recognize a
new constitutional right to interracial marriage in Loving, invalidating Proposition 8
would not require recognition of a new right to same-sex marriage. Instead, it would

vindicate the longstanding right of al/l persons to exercise “freedom of personal
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choice” in deciding whether and whom to marry. See Lawrence, 539 U.S. at 566, 574
(invalidating Texas’s criminal prohibition on same-sex intimate conduct because it
violated the right to personal sexual autonomy guaranteed by the Due Process Clause,
not because it violated a “fundamental right” of “homosexuals to engage in sodomy™)
(internal quotation marks omitted).

Contrary to Proponents’ suggestion, the Supreme Court has never conditioned
the right to marry on the ability to procreate. See Lawrence, 539 U.S. at 567 (“it
would demean a married couple were it to be said marriage is simply about the right to
have sexual intercourse’). The Supreme Court has never suggested that the “constitu-
tional right to marry is possessed only by individuals who are at risk of producing
children accidentally,” or implied “that this constitutional right is not equally impor-
tant for and guaranteed to responsible individuals who can be counted upon to take
appropriate precautions in planning for parenthood.” Marriage Cases, 183 P.3d at
432. Rather, the Supreme Court has expressly recognized that the right to marry ex-
tends to individuals unable to procreate with their spouse, see Turner, 482 U.S. at 95,
and that married couples have a fundamental right not to procreate. See Griswold, 381
U.S. at 485.

In Griswold, the Supreme Court rejected a State’s attempt to link marriage and
procreation by striking down a state law forbidding the use of contraceptives by mar-

ried couples. 381 U.S. at 485-86. And the Court has held that the liberty interest in an
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individual’s choice of marriage is so fundamental that it prohibits filing fee barriers to
divorce—barriers that would seem unobjectionable if the right to marry were tied to
the State’s interest in marital procreation. Boddie, 401 U.S. at 380; see also Moore,
431 U.S. at 502 (liberty in matters of marriage and family life cannot be circumscribed
by the “arbitrary boundary . . . of the nuclear family”).

Indeed, the Supreme Court has clearly distinguished between the right to marry
and the right to procreate. In Zablocki, the Court struck down a Wisconsin statute that
barred residents with child support obligations from marrying. 434 U.S. at 376-77.
The Court distinguished between the right to marry and the separate rights of “pro-
creation, childbirth, child rearing, and family relationships.” Id. at 386; see also
Carey, 431 U.S. at 685 (distinguishing between separate rights of “marriage” and
“procreation”); Eisenstadt v. Baird, 405 U.S. 438,453 (1972) (“If the right of privacy
means anything, it is the right of the individual, married or single, to . . . [decide]
whether to bear or beget a child.”) (emphasis altered). Although Proponents suggest
that Zablocki treated marriage only as a means to prevent illegitimate children, Prop.
Br. 69-70, Zablocki in fact held that a parent’s financial responsibility to his child was
irrelevant to marriage. 434 U.S. at 389-90.

Similarly, in Turner, the Supreme Court held that incarcerated prisoners—even
those with no right to conjugal visits—have a fundamental right to marry because

“[m]Jany important attributes of marriage remain . . . after taking into account the limi-
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tations imposed by prison life . . . [including the] expressions of emotional support
and public commitment,” the “exercise of religious faith,” and the “expression of per-
sonal dedication,” which ‘““are an important and significant aspect of the marital rela-
tionship.” 482 U.S. at 95-96. These attributes of the right to marry extend far beyond
the limited procreational purpose Proponents advocate. Indeed, Turner acknowledged
procreation as only one among many goals of marriage. Id. at 96. And it recognized
that, while many “inmate marriages are formed in the expectation that they ultimately
will be fully consummated,” some are not. Id."

Proponents nonetheless contend that their procreative “understanding of mar-
riage” is “universal.” Prop. Br. 57, 59. But “[n]o State marriage statute mentions pro-
creation or even the desire to procreate among its conditions for legal marriage,” and
“In]Jo State requires that heterosexual couples who wish to marry be capable or even

desirous of procreation.” Amy Doherty, Constitutional Methodology and Same-Sex

" Proponents thus mischaracterize Turner when they suggest that it “would have
come out differently but for inmates’ expectation that their marriages would be fully
consummated, for the Court distinguished an earlier case that upheld a marriage ban
for inmates sentenced to life imprisonment.” Prop. Br. 70 n.33 (internal quotation
marks omitted). Asthe Supreme Court observed, in that “earlier case”—Butler v. Wil-
son, 415 U.S. 953 (1974), summarily affirming Johnson v. Rockefeller, 365 F. Supp.
377 (S.D.N.Y. 1973)—it was not simply that the prisoner was under a life sentence
(marriage while on parole was a possibility, see Johnson, 365 F. Supp. at 378 n.1), but
also, “importantly,” that “denial of the right [to marry] was part of the punishment for
crime” and the “governmental interest of punishing crime [was] sufficiently important
to justify deprivation of [the] right [to marry].” Turner, 482 U.S. at 96.
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Marriage, 11 J. Contemp. Legal Issues 110, 113 (2000); cf. Lawrence, 539 U.S. at
604-05 (Scalia, J., dissenting) (“If moral disapprobation of homosexual conduct is ‘no
legitimate state interest’ for purposes of proscribing that conduct . . . what justification
could there possibly be for denying the benefits of marriage to homosexual couples
exercising ‘the liberty protected by the Constitution’? Surely not the encouragement
of procreation, since the sterile and the elderly are allowed to marry.”).

Proponents claim that California shares their procreative “understanding of
marriage.” Prop. Br. 57. But, in California, “the constitutional right to marry never
has been viewed as the sole preserve of individuals who are physically capable of hav-
ing children.” Marriage Cases, 183 P.3d at 431. Indeed, the California Supreme
Court has held that an equally important purpose of marriage is “the promotion of the
happiness of the parties by the society of each other,” Baker v. Baker, 13 Cal. 87,103
(1859), and “that the right to marry is the right to enter into a relationship that is ‘the
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center of the personal affections that ennoble and enrich human life.”” Marriage
Cases, 183 P.3d at 432 (quoting De Burgh v. De Burgh, 250 P.2d 598, 601 (Cal.
1952)).

Proponents attempt to explain away the absence of laws conditioning marriage
on procreative ability by arguing that “[a]ny policy mandating that all married couples

bear and raise children would presumably require enforcement measures . . . that

would surely violate constitutionally protected privacy rights.” Prop. Br. 61-62 (em-
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phasis omitted). But if this “were an accurate and adequate explanation for the ab-
sence of such a limitation it would follow that in instances in which the state is able to
make a determination of an individual’s fertility without such an inquiry, it would be
constitutionally permissible for the state to preclude an individual who is incapable of
bearing children from entering into marriage.” Marriage Cases, 183 P.3d at 431.
And there is “no authority whatsoever to support the proposition that an individual
who is physically incapable of bearing children does not possess a fundamental consti-
tutional right to marry.” Id. Indeed, many persons become parents through adoption
or assisted reproduction and exercise their constitutional rights to marry and raise
those children in a recognized family unit. /d."

B. The Trial Record Demonstrates That Plaintiffs Do Not Seek
Recognition Of A New Right.

The trial record amply supports the district court’s finding that “[t]he right to

marry has been historically and remains the right to choose a spouse and, with mutual

"2 In an attempt to demonstrate that infertile opposite-sex couples also serve the al-
leged procreative purpose of marriage, Proponents claim that, “even where infertility
is clear, usually only one spouse is infertile,” and in those cases, “marriage still fur-
thers society’s interest in responsible procreation by decreasing the likelihood that the
fertile spouse will engage in sexual activity with a third party.” Prop. Br. 62. But
marriage by same-sex couples serves this societal interest just as well because it de-
creases the likelihood that either spouse will “engage in sexual activity with a third
party” of the opposite sex—which, on Proponents’ view that sexual orientation is an
“amorphous” and mutable “phenomenon,” must be regarded as a substantial risk. /d.
at 71.
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consent, join together and form a household.” ER 148 (citing FF 19-20, 34-35). Al-
though “[r]ace and gender restrictions shaped marriage during eras of race and gender
inequality, . . . such restrictions were never part of the historical core of the institution
of marriage.” ER 148 (citing FF 33). And spouses have never been required to “have
an ability or willingness to procreate in order to marry.” ER 148 (citing FF 21). Thus,
the evidence clearly establishes that liberty and mutual consent—not simply “respon-
sible procreation”—are defining purposes of marriage.

As Professor Cott explained, marriage is “a couple’s choice to live with each
other, to remain committed to one another, and to form a household based on their
own feelings about one another, and their agreement to join in an economic partner-
ship and support one another in terms of the material needs of life.” SER 102. Mar-
riage ““creates stable households, which in turn form the basis of a stable, governable
populace.” ER 146 (citing FF 35-37); see also ER 48 (citing SER 108 (Cott)).

The trial evidence also demonstrates that, over time, marriage has “shed its at-
tributes of inequality”—including race-based restrictions and gender-based distinc-
tions such as coverture—and “has been altered to adjust to changing circumstances so
that it remains a very alive and vigorous institution today.” SER 128 (Cott). In “[a]s
many as 41 states and territories,” including California, laws placed restrictions on
“marriage between a white person and a person of color.” SER 114-15 (Cott). Ra-

cially restrictive marriage laws “prevented individuals from having complete choice
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on whom they married, in a way that designated some groups as less worthy than
other groups.” SER 123 (Cott). Like defenders of bans on marriage by individuals of
the same sex, defenders of race-based restrictions on the right to marry argued that
these laws were “naturally-based and God’s plan”; “people who supported [racially
restrictive marriage laws] saw these as very important definitional features of who
could and should marry, and who could not and should not.” SER 122-24 (Cott).

“When the Supreme Court invalidated race restrictions in Loving, the definition
of the right to marry did not change.” ER 147 (citing Loving, 388 U.S. at 12). Rather,
“the Court recognized that race restrictions, despite their historical prevalence, stood
in stark contrast to the concepts of liberty and choice inherent in the right to marry.”
ER 147 (citation omitted).

The district court also found that “California, like every other state, has never
required that individuals entering a marriage be willing or able to procreate.” ER 95.
Indeed, as Professor Cott testified, “[t]here has never been a requirement that a couple

29 ¢¢

produce children in order to have a valid marriage,” “people beyond procreative age
have always been allowed to marry,” and “procreative ability has never been a qualifi-
cation for marriage.” SER 109.

The only trial testimony presented by Proponents on the history and purpose of

marriage was that of think-tank founder David Blankenhorn, who conceded that the
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willingness or ability to procreate or consummate a relationship is not a precondition
to marriage. See SER 296-97.

The evidence therefore provides overwhelming support for the district court’s
finding that the purposes of marriage are not limited to procreation, but also include
“the state recognition and approval of a couple’s choice to live with each other, to re-
main committed to one another and to form a household based on their own feelings
about one another and to join in an economic partnership and support one another and
any dependents.” ER 102 (citing SER 98-100, 102 (Cott)). This is precisely the ven-
erated, officially sanctioned relationship that Plaintiffs seek to enter. For Plaintiffs—
as for the rest of society—marriage is the “most important relation in life.” Zablocki,
434 U.S. at 384 (internal quotation marks omitted); see, e.g., ER 47 (Plaintift “Zarrillo
wishes to marry Katami because marriage has a ‘special meaning’ that would alter

their relationships with family and others.”) (citing SER 91-92); SER 97 (Plaintiff
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Stier: marriage would be a way to tell “our friends, our family, our society, our com-
munity, our parents . . . and each other that this is a lifetime commitment”)."

C. Allowing Same-Sex Couples To Marry Would Promote
“Responsible Procreation.”

Even if “responsible procreation” were the defining purpose of marriage—
which it is not—marriage by individuals of the same sex would nonetheless further
that purpose.

Proponents’ own definition of so-called “responsible procreation” centers on
the welfare of children and the need for them to be “raised in stable family units.”
Prop. Br. 58. Indeed, Proponents attempt to distinguish Proposition 8 from anti-

miscegenation laws on the ground that, “by prohibiting interracial marriages, [those

1 Proponents’ amici argue that recognizing Plaintiffs’ right to marry will lead to a
parade of horribles, including polygamy and incest. Br. of State of Indiana et al. at
30-31. But States “have a strong and adequate justification for refusing to officially
sanction polygamous or incestuous relationships because of their potentially detrimen-
tal effect on a sound family environment.” Marriage Cases, 183 P.3d at 434 n.52; see
also Utah v. Green, 99 P.3d 820, 830 (Utah 2004) (upholding ban on polygamy based
on the State’s interest in protecting vulnerable individuals, especially underage women
and children, from exploitation and abuse, and preventing the perpetration of marriage
fraud and the misuse of government benefits associated with marital status); see also
Reynolds v. United States, 98 U.S. 145, 166 (1878) (rejecting challenge to polygamy
prohibition). Ironically, if, as Proponents contend, access to marriage were deter-
mined principally by reference to a couple’s ability to procreate, then both polyga-
mous and incestuous relationships would qualify. It is thus Proponents’ vision of
marriage—not Plaintiffs’—that opens the door to the bogeymen conjured by Propo-
nents’ amici.
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laws] substantially decreased the likelihood that children of mixed-race couples would
be born to and raised by their parents in stable and enduring family units.” Id. at 66.
Therefore, Proponents contend, such laws were “affirmatively at war with” marriage’s
“central procreative purposes.” Id. But by prohibiting same-sex couples from marry-
ing and creating “stable and enduring family units,” Proposition 8 is equally “at war”
with these purposes and affirmatively harmful to the children of same-sex couples.
See Zablocki, 434 U.S. at 390 (“the net result of preventing . . . marriage is simply
more illegitimate children”).

As the district court found, “The tangible and intangible benefits of marriage
flow to a married couple’s children.” ER 106; see also SER 180-81 (Lamb: explain-
ing that when a cohabiting couple marries, that marriage can improve the adjustment
outcomes of the couple’s child because of “the advantages that accrue to marriage”);
SER 440-42 (American Psychiatric Association: marriage benefits the couple’s chil-
dren). Even Proponents’ expert David Blankenhorn agreed that “children raised by
same-sex couples would benefit if their parents were permitted to marry.” ER 83 (cit-
ing SER 285); see also SER 291 (same).

Moreover, California law treats gay men and lesbians equally to heterosexuals
with respect to the rights and obligations of parenthood, including the right to produce
and raise children, the right to adopt children, the right to become foster parents, and

the obligation to provide for children after separation. See Elisa B. v. Superior Court,

51



Case: 10-16696 10/18/2010 Page: 65 of 125 |D: 7513128 DktEntry: 145-1

117 P.3d 660, 666 (Cal. 2005); Cal. Fam. Code § 297.5. More than 37,000 children in
California are currently being raised by same-sex couples. SER 558-63. Allowing
these couples to marry would plainly serve the purpose of “increasing the likelihood
that children will be born to and raised in stable family units.” Prop. Br. 58; see also
Marriage Cases, 183 P.3d at 433 (““a stable two-parent family relationship, supported
by the state’s official recognition and protection, is equally as important for the nu-
merous children in California who are being raised by same-sex couples as for those
children being raised by opposite-sex couples (whether they are biological parents or
adoptive parents)”).

D. Domestic Partnerships Do Not Satisfy California’s Due
Process Obligations.

As the district court found, the “evidence shows that domestic partnerships do
not fulfill California’s due process obligation to plaintiffs.” ER 150. “[D]omestic
partnerships are distinct from marriage and do not provide the same social meaning as
marriage.” ER 150. The “evidence at trial shows that domestic partnerships exist

929 ¢¢

solely to differentiate same-sex unions from marriages,” “marriage is a culturally su-
perior status compared to a domestic partnership,” and “the withholding of the desig-
nation ‘marriage’ significantly disadvantages plaintiffs.” ER 151. Indeed, Proponents

did not dispute the “significant symbolic disparity between domestic partnership and

marriage.” ER 150.
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Plaintiffs and their witnesses testified that denying gay men and lesbians, and
their families, access to marriage is stigmatizing and harmful because it denies their
family relationships the same dignity and respect afforded to opposite-sex couples and
their families. ER 117-18; see also SER 157, 159 (Meyer: domestic partnerships re-
duce the value of and stigmatize same-sex relationships); ER 1050-51 (Attorney Gen-
eral admitting that establishing a separate legal institution for state recognition and
support of gay and lesbian relationships, even if well-intentioned, marginalizes and
stigmatizes their families). Even Proponents’ expert David Blankenhorn agreed that
“[s]ame-sex marriage would signify greater social acceptance of homosexual love and
the worth and validity of same-sex intimate relationships.” SER 294; see also ER
780.

Indeed, ensuring that gay and lesbian relationships were not officially accorded
the same dignity, respect, and status as heterosexual marriages was one of the core un-
derlying purposes of Proposition 8. See SER 156 (Meyer: “Proposition 8, in its social
meaning, sends a message that gay relationships are not to be respected; that they are
of secondary value, if of any value at all; that they are certainly not equal to those of
heterosexuals.”); see also Strauss, 207 P.3d at 77.

As the Supreme Court has recognized, a State cannot meet its constitutional ob-
ligations by conferring separate-and-inherently-unequal rights on a socially disfavored

group because doing so impermissibly brands the disfavored group with a mark of in-
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feriority. See United States v. Virginia, 518 U.S. 515, 554 (1996); Brown v. Bd. of
Educ.,347U.S. 483,494 (1954). The district court therefore properly concluded that
California “does not meet its due process obligation to allow plaintiffs to marry by of-

fering them a substitute and inferior institution that denies marriage to same-sex cou-

ples.” ER 151.

The Supreme Court has held that the Constitution “afford([s] . . . protection to
personal decisions relating to marriage” and that “[p]ersons in a homosexual relation-
ship may seek autonomy for th[i]s purpose[ ], just as heterosexual persons do.” Law-
rence, 539 U.S. at 574. By prohibiting same-sex couples from marrying, Proposition
8 materially and substantially burdens gay and lesbian individuals’ fundamental right
to marry. Accordingly, it can withstand constitutional scrutiny only if it is “narrowly
drawn” to serve a “compelling state interest[ .” Carey, 431 U.S. at 686; see also ER
152. Proponents did not—and do not—make a serious attempt to establish that
Proposition 8 satisfies this onerous standard. See Prop. Br. 47-70. Indeed, as dis-
cussed below and as the district court concluded, Proposition 8 cannot satisfy even ra-

tional basis review. ER 158; see infra Part IV.B.14

14 In a one-sentence footnote, Proponents assert that, in light of the “compelling in-
terests served by marriage” and the supposed connection between “those interests”
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Because Proposition 8 denies Plaintiffs a fundamental right without a compel-
ling—or even legitimate—reason, it is unconstitutional under the Due Process Clause
of the Fourteenth Amendment. ER 151-52.

IV.  PROPOSITION 8 VIOLATES EQUAL PROTECTION.

“From its founding the Nation’s basic commitment has been to foster the dig-
nity and well-being of al/ persons within its borders.” Goldberg v. Kelly, 397 U.S.
254, 264-65 (1970) (emphasis added). Indeed, “[fJormal equality before the law is the
bedrock of our legal system.” Jinro Am., Inc. v. Secure Invs., Inc., 266 F.3d 993, 1009
(9th Cir. 2001). The Equal Protection Clause safeguards that equality by “secur[ing]
every person within the State’s jurisdiction against intentional and arbitrary discrimi-
nation.” Lazy Y Ranch Ltd. v. Behrens, 546 F.3d 580, 588 (9th Cir. 2008) (internal

quotation marks omitted).

[Footnote continued from previous page]

and “the biological differences between same-sex couples and opposite-sex couples,”
“Proposition 8 readily satisfies heightened scrutiny.” Prop. Br. 83 n.43. This lone
footnote is likely insufficient even to preserve an argument that Proposition 8 could
survive heightened scrutiny. See Int’l Olympic Comm. v. San Francisco Arts & Ath-
letics, 781 F.2d 733, 738 n.2 (9th Cir. 1986). But even if considered, Proponents’
footnote does not come close to the showing required to defend a discriminatory law
under strict or intermediate scrutiny. Indeed, nowhere in their brief do Proponents
even identify the State’s actual justification for excluding gay men and lesbians from
marriage, as opposed to post hoc, hypothetical justifications that bear solely on the
State’s decisions to recognize opposite-sex marriages but that provide absolutely no
basis for stripping gay men and lesbians of their preexisting right to marry. See Vir-
ginia, 518 U.S. at 533 (under heightened scrutiny, the proffered justification “must be
genuine, not hypothesized or invented post hoc in response to litigation™).
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Proposition 8 is antithetical to the “principles of equality” on which this “Na-
tion . . . prides itself.” Plyler, 457 U.S. at 219. It creates a permanent “underclass” of
hundreds of thousands of gay and lesbian Californians (id.)—who are denied the fun-
damental right to marry available to all other Californians simply because a majority
of voters deems gay and lesbian relationships inferior, morally reprehensible, or relig-
iously unacceptable. With the full authority of the State behind it, Proposition 8 sends
a clear and powerful message to gay men and lesbians: You are not good enough to
marry. Proponents themselves do not dispute that this discriminatory message does
profound and enduring stigmatic harm to gay men and lesbians—and their families.
“[I]f Prop. 8 were undone,” and gay and lesbian “kids . . . could never know what this
felt like, then,” as Plaintiff Kris Perry explained, “their entire lives would be on a
higher arc. They would live with a higher sense of themselves that would improve the
quality of their entire life.” SER 95; see also ER 120 (Meyer: Proposition 8 “sends a
message that gay relationships are not to be respected” and places the State’s imprima-
tur on private discrimination); SER 294 (Blankenhorn).

Despite the indisputably invidious effects of Proposition 8, Proponents contend
that the measure is consistent with the Fourteenth Amendment’s commitment to dig-
nity and equality because laws targeting gay men and lesbians are not subject to
heightened equal protection scrutiny and because Proposition 8 is rationally related to

legitimate state interests. They are wrong on both counts.
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As Professor Segura explained, “There is simply no other person in society who
endures the [same] likelihood of being harmed as a consequence of their identity [as] a
gay man or lesbian.” ER 132. Gay and lesbian individuals are precisely the type of
physically and politically vulnerable minority group for whom heightened scrutiny is
warranted. In any event, Proposition 8 cannot survive even rational basis review be-
cause there is simply no legitimate reason for stripping gay men and lesbians of their
fundamental right to marry and singling them out for the separate-and-inherently un-
equal status of domestic partnership. Such targeted nullification of a disfavored
group’s rights has long been constitutionally proscribed. See Reitman v. Mulkey, 387
U.S. 369, 381 (1967) (invalidating a voter-enacted California constitutional provision
that extinguished state-law protections that minorities had previously possessed
against housing discrimination). Romer leaves no doubt that placing gay men and les-
bians in a “solitary class” in the eyes of the law “not to further a proper legislative end
but to make them unequal to everyone else” is flatly unconstitutional. 517 U.S. at
627, 635.

And, while “traditional opposite-sex marriage” itself serves legitimate state in-
terests (Prop. Br. 3), the constitutionally relevant question in this case is whether
Proposition 8—which “eliminate[d] the ability of same-sex couples to enter into an
official relationship designated ‘marriage’ (Strauss, 207 P.3d at 77)—furthers any

legitimate objective. See Romer, 517 U.S. at 635 (inquiring whether Colorado had a
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rational basis for stripping gay men and lesbians of antidiscrimination protections, not
whether Colorado’s antidiscrimination laws protecting other minority groups had a ra-
tional basis). The answer to that question is plainly “no.” In fact, Proposition 8 is not
only blatantly discriminatory, but also wholly irrational. It creates at least five catego-
ries of couples in California: (1) Unmarried opposite-sex couples, who retain their
right to marry; (2) married opposite-sex couples, whose marriages remain lawful and
who can remarry upon being divorced or widowed; (3) unmarried same-sex couples,
who are denied the right to marry, but who can enter into a domestic partnership that
grants them all the rights and obligations of marriage; (4) the 18,000 same-sex couples
married in California before the enactment of Proposition 8, whose marriages remain
valid, but who cannot remarry if divorced or widowed; and (5) out-of-state same-sex
couples who were lawfully married outside the State before the enactment of Proposi-
tion 8, whose marriages are recognized by the State if they later move to California.
Such an arbitrary and contradictory patchwork of marriage regulations cannot con-
ceivably “advance a legitimate government interest.” Id. at 632.

A. Heightened Scrutiny Applies And Proposition 8 Cannot
Survive It.

The district court found that “the evidence presented at trial shows that gay men
and lesbians are the type of minority strict scrutiny was designed to protect.” ER 156.

That finding follows inexorably from the Supreme Court’s equal protection jurispru-
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dence, the extensive trial record, and Proponents’ concession that gay men and lesbi-
ans have faced a history of discrimination based on a trait that has no bearing on their
ability to contribute to society. See SER 384, 386; SER 20. And, as Proponents effec-
tively further concede, Proposition 8 cannot survive the exacting requirements of
heightened scrutiny.

1. Proposition 8 Is Subject To Heightened Scrutiny Because It
Discriminates On The Basis Of Sexual Orientation.

Strict and intermediate equal protection scrutiny apply to classifications based
on factors “so seldom relevant to achievement of any legitimate state interest that laws
grounded in such considerations are deemed to reflect prejudice and antipathy.” City
of Cleburne v. Cleburne Living Ctr., Inc., 473 U.S. 432, 440 (1985). The Supreme
Court has consistently applied heightened scrutiny where a group has experienced a
“history of purposeful unequal treatment or been subjected to unique disabilities on
the basis of stereotyped characteristics not truly indicative of their abilities.” Mass.
Bd. of Ret. v. Murgia, 427 U.S. 307,313 (1976) (per curiam) (internal quotation marks
omitted); see also Virginia, 518 U.S. at 531-32 (noting “long and unfortunate history
of sex discrimination”) (internal quotation marks omitted).

In addition to a history of discrimination based on a “characteristic” that “fre-
quently bears no relation to ability to perform or contribute to society,” Cleburne, 473

U.S. at 440-41 (internal quotation marks omitted), the Supreme Court has also identi-
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fied two additional factors that may be relevant to whether a classification triggers
heightened scrutiny: (1) whether the distinguishing characteristic is “immutable” or
beyond the group member’s control, see Lyng v. Castillo, 477 U.S. 635, 638 (1986),
and (2) whether the group is “a minority or politically powerless,” Bowen v. Gilliard,
483 U.S. 587, 602 (1987) (internal quotation marks omitted). The Supreme Court has
not considered these additional factors in every case (see, e.g., Murgia, 427 U.S. at
313), and both the Supreme Court and this Court have applied heightened scrutiny in
cases where those factors were not present. See Adarand Constructors, Inc. v. Pena,
515U.8.200, 235 (1995) (holding that all racial classifications are inherently suspect,
even though many racial groups exercise substantial political power)."

The undisputed fact that gay men and lesbians have been subjected to a history
of discrimination based on a trait that bears no relationship to their ability to contrib-
ute to society is sufficient, in and of itself, to render classifications based on sexual
orientation “suspect” (or, at the very least, quasi-suspect) and to give rise to height-

ened scrutiny. As explained below, however, all four of the factors relevant to the ap-

1 See also Nyquist v. Mauclet,432 U.S. 1,9 n.11 (1977) (treating resident aliens as a
suspect class despite their ability to opt out of that class voluntarily); Frontiero, 411
U.S. at 686 n.17 (applying intermediate scrutiny to women even though they “do not
constitute a small and powerless minority”); Christian Sci. Reading Room Jointly
Maintained v. City & Cnty. of San Francisco, 784 F.2d 1010, 1012 (9th Cir. 1986)
(holding that “an individual religion meets the requirements for treatment as a suspect
class,” even though religion is not immutable).
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propriate level of equal protection scrutiny weigh in favor of heightened scrutiny for
classifications based on sexual orientation.

History of Discrimination. Proponents do not—and cannot—dispute that gay
men and lesbians have been subjected to a history of pervasive and intolerable dis-
crimination. See SER 302 (Proponents lead counsel: “We have never disputed and
have offered to stipulate that gays and lesbians have been the victims of a long and
shameful history of discrimination.”).

This undisputed history of public and private discrimination has been recog-
nized by numerous courts. See, e.g., Lawrence, 539 U.S. at 571 (“for centuries there
have been powerful voices to condemn homosexual conduct as immoral”); Kerrigan v.
Comm’r of Pub. Health, 957 A.2d 407, 434 (Conn. 2008) (“gay persons historically
have been, and continue to be, the target of purposeful and pernicious discrimination
due solely to their sexual orientation”). And the evidence at trial confirms, beyond
question, that gay men and lesbians have faced and continue to face severe discrimina-

tion based on naked prejudice and unfounded stereotypes. See ER 131-40.'°

' See also SER 130 (Chauncey: Gay men and lesbians “have experienced wide-
spread and acute discrimination from both public and private authorities over the
course of the twentieth century. And that has continuing legacies and effects.”); SER
639-46 (gay men and lesbians have been banned from federal employment); SER 650-
51 (letter from IRS denying tax exempt status to Pride Foundation because organiza-
tion’s goal of advancing the welfare of the gay community was “perverted and deviate
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Ability to Contribute to Society. It is equally clear and uncontroverted that an
individual’s sexual orientation bears no relation to his or her ability to perform or con-
tribute to society. Once again, Proponents admit as much. See SER 386 (Proponents
admit that “same-sex sexual orientation does not result in any impairment in judgment
or general social and vocational capabilities”). And their admission is consistent with
extensive, unrefuted evidence that gay men and lesbians make meaningful contribu-
tions to all aspects of society without the slightest impairment attributable to their
sexual orientation. See, e.g., SER 264 (Herek: There is no inherent relationship be-
tween a person’s sexual orientation and his or her ability to be a productive and con-
tributing member of society).

Immutability. Proponents argue that the classification of citizens based on their
sexual orientation cannot be deemed suspect for equal protection purposes because
sexual orientation is not “immutable” and constitutes “a complex and amorphous phe-
nomenon that defies consistent and uniform definition.” Prop. Br. 71-74. Proponents’

argument is both factually and legally flawed.

[Footnote continued from previous page]

behavior” and “contrary to public policy”); SER 368, 370,372,374, 376 (from 2004-
2008, between 246 and 283 hate crimes motivated by sexual orientation bias each

year).
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Ten years ago, this Court recognized that “[s]exual orientation and sexual iden-
tity are immutable,” and that “[hJomosexuality is as deeply ingrained as heterosexual-
ity.” Hernandez-Montiel v. INS, 225 F.3d 1084, 1093 (9th Cir. 2000) (internal quota-
tion marks omitted). Sexual orientation is “fundamental to one’s identity,” and gay
and lesbian individuals “should not be required to abandon” it to gain access to fun-
damental rights guaranteed to all people. /d. Proponents do not even mention Her-
nandez-Montiel in their brief."’

Consistent with Hernandez-Montiel, the district court here found that
“[i]ndividuals do not generally choose their sexual orientation” and that “[n]o credible
evidence supports a finding that an individual may, through conscious decision, thera-
peutic intervention or any other method, change his or her sexual orientation.” ER
109; see also ER 51 (“Herek explained that . . . the vast majority of gays and lesbians
have little or no choice in their sexual orientation; and therapeutic efforts to change an
individual’s sexual orientation have not been shown to be effective and instead pose a

risk of harm to the individual.”); SER 268 (Herek: Research shows that the vast ma-

"7 Proponents instead rely on this Court’s conclusion in High Tech Gays v. Defense
Industrial Security Clearance Olffice, 895 F.2d 563 (9th Cir. 1990), that sexual orien-
tation is “behavioral” and a conduct-based classification. /d. at 573. But that reason-
ing has been authoritatively rejected by the Supreme Court. See Christian Legal
Soc’y, 130 S. Ct. at 2990 (““Our decisions have declined to distinguish between status
and conduct in [the context of sexual orientation].”).
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jority of gay men and lesbians report having “no choice” or “very little choice” about
their sexual orientation.).

Proponents nevertheless argue that sexual orientation cannot be deemed “immu-
table” because it “can shift over time” for a minority of individuals and because, ac-
cording to one study, many people have had both a same-sex and opposite-sex partner
since reaching the age of 18. Prop. Br. 74. Neither point overcomes the immutability
of sexual orientation. First, the fact that a minority of gay men and lesbians may re-
port that their orientation changed over their lifetime does not establish that they chose
to make such a change or that they could change their sexual orientation today, either
voluntarily or through therapy, in order to avoid discrimination. Nor do Proponents
even try to explain why evidence of change in the sexual orientation of a minority of
gay men and lesbians justifies denying 