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S I X T H  A M E N D M E N T

Is Habeas Relief Appropriate Where a State Court Summarily Denied a Strickland  
Claim Based on Counsel’s Failure to Investigate Forensic Evidence? 

CASE AT A GLANCE 
Joshua Richter was convicted of murder based in part on expert testimony about blood found at the crime 
scene. The state court summarily denied his claim that trial counsel rendered ineffective assistance 
by failing to consult forensic blood experts. The Supreme Court will decide whether that denial merits 
deference under the Antiterrorism and Effective Death Penalty Act (AEDPA), which limits federal courts’ 
power to grant habeas relief where a state court denied a claim “on the merits.” The Court must then 
decide whether habeas relief is appropriate.
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ISSUES
Does trial counsel violate a defendant’s Sixth Amendment right to 
effective counsel by failing to investigate available forensic evidence 
that might support the defense theory and instead relying on cross-
examination or other methods designed to create reasonable doubt 
about the defendant’s guilt?

Does AEDPA deference apply to a state court’s summary disposition 
of a claim, including a claim under Strickland v. Washington, 466 U.S. 
668 (1984)?

FACTS
A California jury convicted Joshua Richter and Christian Branscombe 
of murdering Patrick Klein and attempting to murder Joshua “Gun-
ner” Johnson (Richter’s marijuana dealer) at Johnson’s home. At 
trial, the prosecution and defense sharply disputed how the shooting 
occurred. The state argued that Richter and Branscombe went to 
Johnson’s home to steal his gun safe. They entered the house and, 
when Johnson awoke, Branscombe shot him twice, causing him to fall 
back on his bed. Klein was shot and killed while sleeping on a couch 
in the living room. Richter and Branscombe took the safe, $6,000, and 
a gun, and then left.
 
Richter’s counsel argued that the two simply intended to return some 
belongings to Johnson and another housemate. Richter stayed in the 
truck while Branscombe went into the house. Richter then heard gun-
shots and entered the house. He found Branscombe “totally freaked 
out” standing in Johnson’s bedroom with a gun and saw Klein lying in 
the doorway to the bedroom. Branscombe said that Johnson and Klein 
had tried to kill him: When Branscombe entered the room, Johnson 

awoke and shot at him but hit Klein instead; Branscombe then shot 
both Johnson and Klein. Richter and Branscombe then fled in panic. 

It is undisputed that when the police arrived at Johnson’s home, they 
found Klein on a couch in the living room and a pool of blood in the 
doorway to Johnson’s bedroom. The police took a sample of blood from 
the door above the pool of blood but took no sample from the pool. No 
forensic blood analyses were conducted as part of the initial investi-
gation because police thought the other evidence was sufficient.

At trial, the state and Richter gave different explanations for the pool 
of blood. The state claimed that the pool formed from blood dripping 
from Johnson’s injuries while he stood awaiting the police. Richter 
argued that the pool formed when Klein was shot there during the 
shootout and that his body was later moved to the couch. The evi-
dence demonstrated that Klein had been shot with two different guns 
(neither of which was ever found). 

After the trial began, and without notice to defense counsel, the state 
analyzed the blood evidence and then presented two experts at trial. 
One testified that the blood taken from the door was not Klein’s. The 
other, a blood spatter expert, testified that there was some evidence 
of blood spatter near the couch and that, given the blood patterns on 
Klein, it was “highly unlikely” that Johnson moved Klein from the 
doorway to the couch. On cross-examination, however, the expert 
conceded that there was no spatter on the couch, the sleeping bag 
on the couch, or the wall above the couch. Defense counsel did not 
present any expert testimony during trial. Nor did counsel investigate 
the source of the pool of blood or look into other potential forensic 
evidence before or during trial.
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After his conviction was affirmed, Richter filed an original habeas 
petition in the California Supreme Court. Richter’s new counsel pre-
sented testimony from a blood spatter expert, who stated that the lack 
of “satellite drops” in the blood pool “eliminates the prosecution’s 
theory that Mr. Johnson was standing in[] the doorway dripping into 
the pool below.” The state court denied the petition in an order that 
read, in its entirety, “[p]etition for writ of habeas corpus is DENIED.” 

Richter then filed a habeas petition in federal district court claiming 
ineffective assistance of counsel under Strickland, which requires a 
showing of (1) deficient performance by counsel and (2) prejudice re-
sulting from the deficient performance. The district court found trial 
counsel’s conduct reasonable and denied the petition. A three-judge 
panel of the Ninth Circuit affirmed on similar grounds. 

But on rehearing en banc, a divided eleven-judge panel granted 
Richter’s petition. Writing for the seven-member majority, Judge 
Stephen Reinhardt held that relief was warranted because the state 
court had unreasonably applied Strickland in holding that counsel’s 
performance was not deficient for “failing to investigate and present 
expert testimony regarding the source of the pool of blood” because 
of the central importance of that issue at trial. This failure, the court 
concluded, had prejudiced Richter. The majority concluded that 
defense counsel’s theory of matching Richter’s credibility against 
Johnson’s and relying on cross-examination to bring out weaknesses 
in the prosecution’s case was objectively unreasonable. Although not-
ing that the state court had rejected Richter’s petition summarily, the 
court assumed without deciding that the more deferential standard 
of the Antiterrorism and Effective Death Penalty Act of 1996 (AEDPA) 
applied. In a strongly worded dissent that discussed the evidence at 
length, Judge Jay Bybee called the majority opinion “a model of the 
intrusive post-trial inquiry into attorney performance long rejected by 
the [Supreme] Court.” 

The State of California petitioned for certiorari on the question 
whether the Ninth Circuit failed to accord appropriate deference to 
the state courts and impermissibly enlarged the Sixth Amendment 
right to counsel by elevating the importance of expert testimony. 
The Supreme Court granted certiorari, and ordered briefing on an 
additional question: Does AEDPA deference apply to a state court’s 
summary disposition of a claim, including a claim under Strickland?

CASE ANALYSIS
Before evaluating Richter’s Strickland claim, the Court likely will 
first decide the additional question on which it requested briefing—
whether AEDPA deference is warranted for a state court’s summary 
denial of such a claim. Strictly speaking, the Court need not necessar-
ily decide whether AEDPA applies—the Court could agree with the en 
banc Ninth Circuit that the Strickland claim has merit even assuming 
that AEDPA applies or that it fails even without AEDPA deference. But 
because the Court requested briefing on the AEDPA question, it likely 
will decide the issue. 

AEDPA Deference
AEDPA limits federal courts’ authority to grant habeas relief where  
a state court adjudicated the habeas petitioner’s claim “on the 
merits.” 28 U.S.C. § 2254(d). As relevant here, under those circum-
stances, a federal court may grant relief only if the state court’s “ad-
judication … resulted in a decision that was contrary to, or involved 

an unreasonable application of, clearly established Federal law, as 
determined by the Supreme Court of the United States.” If AEDPA 
does not apply, questions of law and mixed questions of law and fact 
are reviewed de novo. 
 
The Supreme Court addressed the import of a state court decision de-
nying a habeas petition without any explanation (which the parties to 
this case term “a silent denial”) in Ylst v. Nunnemaker, 501 U.S. 797 
(1991). The Court there stated that “[t]he essence of unexplained 
orders is that they say nothing” and thus adopted a “presumption 
which gives them no effect—which simply ‘looks through’ them to 
the last reasoned decision” of a state court. But because Richter first 
presented his ineffective assistance claim in the California Supreme 
Court, there is no reasoned state-court decision on the issue and the 
“look-through” rule cannot operate.

Accordingly, the question whether AEDPA applies here has three 
components: (1) whether a summary denial without explanation is an 
adjudication “on the merits” under AEDPA; (2) if so, whether the lack 
of reasoning precludes AEDPA’s application; and (3) even if AEDPA 
would generally apply absent any state-court reasoning, whether it 
would apply to a claim with multiple prongs like a Strickland claim.

The parties agree that whether the California court’s denial was an 
adjudication “on the merits” depends on state law. The state relies on 
two older Ninth Circuit opinions (the more recent from 1992) stating 
that a silent denial from the California Supreme Court is action “on 
the merits.” The state reasons that if the California Supreme Court 
had wanted to change that understanding, it would have said so. 

Richter and amici California Attorneys for Criminal Justice argue that 
the California Supreme Court has done just that. They contend that 
the California Supreme Court issues four different types of summary 
orders in non-capital state habeas cases: when the claim fails on 
the merits; when the claim is barred solely for procedural reasons; 
a “combination of both merits and procedural reasons”; and silent 
denials, which occur when “at least four justices agree the petition 
should be denied but have not agreed whether it should be denied 
on the merits or for a procedural reason.” When the court denies a 
habeas petition that falls into one of the first three categories, the 
court says so. Here, the court simply denied Richter’s petition without 
comment—on a day when, Richter notes, the court specified in five 
other habeas cases that it was denying relief “on the merits.” Richter 
and amici contend that the summary denial in this case was not an 
adjudication on the merits for AEDPA purposes.

Turning to the absence of an opinion from the state court, the state 
asserts that “[t]he only prerequisite to obtaining deferential review 
is that the claim ‘was adjudicated on the merits’” in state court. The 
statute “focuses on the result,” not the “process,” by referring to an 
adjudication that “resulted in a decision.” See § 2254(d)(1), (2). The 
state thus contends that a “judicial decision and a judicial opinion are 
not the same thing,” so any adjudication on the merits suffices. The 
state notes that the Supreme Court, although it did not discuss the 
issue, applied AEDPA to a state court’s summary denial of a “federal 
claim without explanation.” See Weeks v. Angelone, 528 U.S. 225 
(2000).

Richter counters that the specific inquiries AEDPA mandates—
whether the state’s decision “involved” an unreasonable application 
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of federal law or was “based on an unreasonable determination of the 
facts”—“require an analysis of the state court’s reasoning.” Richter 
notes that the Court in Early v. Packer, 537 U.S. 3 (2002), for instance, 
held that a state decision could be contrary to federal laws if the “rea-
soning” or “the result of the state-court decision contradicts them.” 

The state contends that the fact that Richter’s claim has two com-
ponents—deficient performance and prejudice—is irrelevant to 
whether AEDPA applies to a summary denial. Given that the denial 
is an adjudication “on the merits,” “to suggest that the court only 
considered part of Richter’s claim is altogether speculative.” And if 
resolution on only one prong would be reasonable, “a federal court 
should not assume that the state court chose the unreasonable” one.

Richter counters that the state essentially seeks a presumption that 
the state court considered both prongs, which he says “ignores the 
burden of proof on” the issue of whether there was an adjudication on 
the merits. Richter notes that § 2254(e)(1) states that a habeas peti-
tioner has “the burden of rebutting the presumption of correctness,” 
and argues that by negative inference, the state bears the burden on 
other issues. Richter also argues that such a presumption is unrealis-
tic because courts typically deny Strickland claims by addressing only 
one prong.

The Strickland Claim
Under the first Strickland prong, “the defendant must show that 
counsel’s representation fell below an objective standard of reason-
ableness,” “considering all the circumstances.” Counsel has a duty to 
investigate, but he may validly decline to investigate if he has reason 
to believe investigation “would be fruitless or even harmful.” The 
Court has expressed “a strong presumption that counsel’s conduct 
falls within the wide range of reasonable professional assistance.” 

The state emphasizes the deference owed the state court decision un-
der AEDPA and to defense counsel under Strickland, and argues that 
Richter’s counsel reasonably decided to rely on cross-examination 
rather than expert testimony. The Ninth Circuit improperly “laid down 
a per se rule requiring counsel to investigate and to produce expert-
opinion testimony.” But the Court “has never required counsel to” 
mount its defense in a particular way, and counsel was entitled to “de-
cide[] not to pursue an investigation that presented little prospect of 
a favorable result.” According to the state, Richter’s attorney reason-
ably concluded that cross-examination would be sufficiently effective, 
and “forensic testing was potentially counterproductive because … 
the strong independent evidence of Richter’s guilt” suggested that the 
testing would only strengthen the state’s case. 

Richter counters that the Ninth Circuit simply applied the Court’s 
general rule “that where a criminal defense lawyer affirmatively 
selects a defense theory of the case, stands by that theory through the 
presentation of evidence, and relies on that theory in closing argu-
ment, the lawyer’s failure to investigate readily available evidence 
supporting that theory is unreasonable.” To that end, Richter argues 
that “[t]he source of the blood pool was critical to” the defense’s 
theory, noting that counsel’s opening statement repeatedly stated 
that evidence would show that Klein was shot in the doorway, and 
“referenced the ‘pools of blood’ as ‘evidence of great importance.’” 
Richter contends that counsel never affirmatively decided to forego a 
forensic investigation in favor of cross-examination, which he claims 

is a “post hoc rationalization of counsel’s conduct.” Instead, Richter 
says counsel simply “ignore[d] ‘pertinent avenues of investigation.’” 

Under the second Strickland prong, a “defendant must show that 
there is a reasonable probability that, but for counsel’s unprofessional 
errors, the result of the proceeding would have been different. A rea-
sonable probability is a probability sufficient to undermine confidence 
in the outcome.” The state argues that counsel’s failure to introduce 
expert blood testimony was not prejudicial because the defense’s 
theory—that Klein was shot in the doorway during a shoot-out—was 
“doomed to fail” because blood spatter near the couch showed that 
someone had been shot there and because “there was no evidence 
of a trail of blood leading from the bedroom door to the couch” to 
support the claim that Johnson moved Klein there. The state also 
notes other inculpatory evidence, such as a bullet casing at the scene 
matching ammunition found at Richter’s home, and Richter’s efforts 
to dispose of evidence. 

Richter disputes the state’s description of the evidence, denying that 
there was any “high-velocity blood spatter on the wall by the couch” 
and only a couple drops near it. He argues that “photographs and vid-
eotape revealed ‘drippings’ and ‘some kind of linear blood’” consistent 
with the theory Klein was moved there. And Richter’s blood spatter 
expert “specifically concluded that the state’s theory Johnson was the 
source of the blood pool could be ‘eliminate[d].’” 

SIGNIFICANCE
The significance of the Court’s decision will turn critically on the 
breadth of its rulings on the two questions presented. But it is dif-
ficult to say in advance how broad they would need to be, and how 
broad they will be.

Amici hotly contest how common completely unexplained summary 
dispositions are, where (as here) there is not even a lower-court 
opinion discussing the merits sufficient for Ylst’s “look-through” rule 
to operate and discern a reason for denial. Several states, as amici 
supporting California, contend that such dispositions are common, 
citing general statistics and rules from thirteen states. But amici law 
professors supporting Richter claim that those statistics do not tell 
the whole story and argue that “applicable state procedures govern-
ing ‘summary dispositions’ very often, perhaps even typically require 
that at least one state court provide some” reasoning. The professors 
further note that at least nine states “expressly prohibit ‘unexplained’ 
denials of post-conviction relief.” Similarly, the National Association 
of Criminal Defense Lawyers claims that habeas cases with no state 
court explanation whatever “are truly the exception, not the rule.” 

If the Court is persuaded that the California Supreme Court has 
adopted four distinct types of summary dispositions and that the court 
clearly indicated consistent with its practice that its denial here was 
not a ruling “on the merits,” the decision here could be quite narrow. 
The Court might dispose of this case based on California’s apparently 
unusual procedures and thus avoid announcing a broad rule covering 
all summary denials or more ambiguous summary denials. What the 
Court says may, however, affect the language state courts use in their 
summary dispositions, as they attempt to qualify their judgments for 
deferential review under AEDPA.



PREVIEW of United States Supreme Court Cases 31

As for the Strickland claim, the significance of the case will turn 
on the contours of the rule the Court announces and the ground on 
which the Court disposes of the claim. The state argues that the Ninth 
Circuit’s opinion was a drastic departure from the Court’s ineffective-
assistance jurisprudence and effectively requires trial counsel to 
consult experts in almost every case. Regardless of whether the state 
correctly reads that opinion, even if the Supreme Court affirms, it is 
unlikely to adopt such a rigid rule. While it is possible that the Court 
would adopt a broader and more categorical rule (as in last term’s 
ineffective assistance case involving the immigration consequences 
of a conviction, Padilla v. Kentucky, 559 U.S. _ (2009)), it seems more 
likely that a closely divided Court will engage in a fairly factbound 
application of Strickland’s prescription that “counsel has a duty to 
make reasonable investigations or to make a reasonable decision that 
makes particular investigations unnecessary.” It is also possible (if 
not likely) that the Court could resolve the case solely on the preju-
dice prong; that kind of case-specific inquiry likely would not produce 
far-reaching consequences.

If the Court concludes that the California Supreme Court did not act 
“on the merits,” the Strickland discussion would be of only limited 
relevance to federal practitioners because most such claims in federal 
court are decided under AEDPA.
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