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QUESTIONS PRESENTED

Under the Communications Act of 1934, as
amended, rates for interstate telephone calls fall
within the exclusive authority of the Federal
Communications Commission (FCC). See 47 U.S.C.
§§ 152(a), 201(a)-(b).     State commissions are
authorized to regulate rates for intrastate calls and to
approve, and resolve disputes over, interconnection
agreements (ICAs) between telecommunications
carriers within their jurisdictions. See id. §§ 152(b),
252(a)-(b). In 2001, the FCC determined that all calls
to the internet are "jurisdictionally interstate" and
established rate caps for internet-bound calls. In this
case, the First Circuit, applying a "presumption
against preemption" in conflict with the law of the
Ninth and Second Circuits and rulings of this Court,
held, in conflict with the law of the D.C. and Fourth
Circuits, that the state commissions nonetheless
retained authority to impose charges on the
intrastate portions of certain calls to the internet. It
further held, in conflict with decisions of the Third,
Seventh and Eleventh Circuits, that a carrier’s
failure to present its ICA dispute to a state
commission for decision in the first instance did not
bar claims in federal court. The questions presented
are:

1. Whether, after rulings such as that made by
the FCC in 2001, states retain authority to regulate
rates for the intrastate portion of telephone calls to
(or from) the internet?

2. Whether parties to a state commission-
approved ICA may seek disputed interconnection
charges in court without having first obtained a
determination from the state commission?
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PARTIES TO THE PROCEEDINGS BELOW

Global NAPs, Inc. was the plaintiff, counterclaim
defendant and appellant in the court of appeals.

Global NAPs New Hampshire, Inc., Global NAPs
Realty, Inc., Global NAPs Networks, Inc., Ferrous
Miner Holdings, Ltd. and Petitioner Frank Gangi,
were counterclaim defendants and appellants in the
court of appeals.

Chesapeake Investment Services, Inc., 1120
Hancock Street, Inc., 321 Heath Street Realty Trust,
CJ3, Inc. and RJ Equipment, Inc., were counterclaim
defendants in the district court, but were not parties
in the court of appeals.

Verizon New England Inc. d/b/a Verizon
Massachusetts was the defendant, counterclaim
plaintiff and appellee in the court of appeals.

The Massachusetts Department of
Telecommunications and Energy, Paul B. Vasington,
in his capacity as Commissioner, James Connelly, in
his capacity as Commissioner, W. Robert Keating, in
his capacity as Commissioner, Deirdre K. Manning,
in her capacity as Commissioner and Eugene J.
Sullivan, Jr., in his capacity as Commissioner were
defendants in the district court but were not parties
in the court of appeals.
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PETITION FOR A WRIT OF CERTIORARI

Petitioner Frank Gangi respectfully petitions for
a writ of certiorari to review the judgment of the
United States Court of Appeals for the First Circuit.

OPINIONS BELOW

The court of appeals’ decision (Pet. App. la-50a)
is reported at 603 F.3d 71. The decisions of the
district court (Pet. App. 51a-74a, l12a-l15a), and the
Massachusetts state commission (Pet. App. l16a-
216a), are unreported.

JURISDICTION

The court of appeals for the First Circuit issued
its decision on April 29, 2010. Pet. App. la. The
court of appeals denied a timely petition for
rehearing and rehearing en banc on June 7, 2010.
Pet. App. 217a-219a. On August 10, 2010, Justice
Breyer granted an extension of thirty days to and
including October 6, 2010. No. 10A160. On
September 24, 2010, Justice Breyer granted a further
extension to and including October 20, 2010. Id.
This Court has jurisdiction under 28 U.S.C § 1254(1).

RELEVANT STATUTORY PROVISIONS

Reproduced in an appendix to this brief are the
relevant provisions of (1) the Communications Act of
1934, Pub. L. 416, 48 Stat. 1064; and (2) the
Telecommunications Act of 1996, Pub. L. 104-104,
110 Stat. 56.
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STATEMENT OF THE CASE

The issues in this case arise out of ambiguities in
the Telecommunications Act of 1996 (TCA), as it
affects federal and state jurisdiction over internet
telephony and provides a role for agencies and courts
in resolving intercarrier compensation disputes.

I. Statutory And Regulatory Background

A. Telecommunications Act

1.    Until 1996, regulatory authority over
telephony in America was divided between the FCC
and the states, with the FCC exercising exclusive
jurisdiction over interstate communications and the
states regulating intrastate communications. See,
e.g., 47 U.S.C. § 152(a) (granting FCC jurisdiction
over interstate communications); id. § 201 (assigning
FCC responsibility for issuing regulations to ensure
that rates for interstate calls are just and
reasonable);id. § 152(b) (stating that the FCC’s
jurisdiction does not extend to intrastate
communications); Smitl~ v. IlI. BeII Te]. Co., 282 U.S.
133, 148 (1930).

2. The FCC’s authority was augmented by the
TCA,I passed by Congress, "to foster competition in
local and long distance telephone markets by
neutralizing the competitive advantage inherent in
incumbent carriers’ ownership of the physical

1 47 U.S.C., various sections including §§ 251, 252.
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networks required to supply telecommunication
services."2

Under the 1996 Act, the FCC gained power to
create pricing rules for intercarrier compensation
even at the local level, while retaining its jurisdiction
over interstate traffic. See 47 U.S.C. § 251(i).

Also, the TCA assigned new duties to state
commissions. Having required incumbent local
exchange carriers (ILECs) to interconnect their
networks with those of competitive local exchange
carriers (CLECs),3 the new entrants with innovative
technologies, the TCA deputized state commissions to
oversee and arbitrate ICAs between CLECs and
ILECs. Id. §§ 252(a)-(h).

The TCA also established an intercarrier
compensation scheme of "reciprocal compensation"
for interconnected carriers. Id. § 251(b)(5). Under
this arrangement, two carriers exchanging calls
between two locations share revenues, with the
carrier whose customer initiated the call paying the
carrier that terminates the call. Id. This is in
contrast to the system of access charges which
existed previously, under which the carrier
originating or terminating the call bills the carrier
who has carried the call across an exchanger (an
interexchange call).

2 See Pacit~c Bell v. Pat West Telecomm, Inc., 325 F.3d

1114, 1118 (9th Cir. 2003).

3 47 U.S.C. §§ 251(c)(2).

4 An exchange is a local calling area. See Pet. App.80a; 47
U.S.C. §153(25).
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B. Disputes Over Control Of Intercarrier
Compensation For Dial-Up Internet Calls

When the TCA was passed, dial-up internet
access was emerging commercially. This technique
allowed subscribers to, through CLECs, call internet
service providers (ISPs) (e.g. Earthlink) to chat or
send e-mails via the internet. ISPs obtained and
distributed to their users, phone numbers which
allowed those users to reach them through calls that
often appeared to be local.~

The advent of internet telephony necessitated
determining whether the federal government or the
states had responsibility for determining intercarrier
compensation for calls to ISPs and whether such calls
could be separated into successive "legs" for purposes
of jurisdiction over rates.

1. The FCC’s 1999 Deelaratory Ruling

The FCC made its first attempt to resolve these
issues in 1999, when it was asked to decide whether
ISP-bound calls were subject to reciprocal
compensation. Incumbent carriers like Verizon
complained that they were short-changed for ISP-
bound calls because the ISP customers of CLECs

5 These numbers are known as "VNXX" or "virtual NXX"
numbers. VNXX calling has sometimes been referred to as "FX"
(foreign exchange) or "seven digit calling," since no area code
would be needed if the assigned number was local to the carrier
serving the ISPs.
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rarely made outgoing calls for which they would owe
the incumbents reciprocal compensation.6

In response, the FCC issued its Declaratory
Ruling, concluding that reciprocal compensation was
not owed on ISP-bound calls,7 determining that
reciprocal compensation was only required under the
TCA for local calls. See Deelaratory Ruling ¶¶ l, 7, 8.
The Commission recognized that ISP-bound calls
traveled through intermediate switching points
within the boundaries of a state, id. ¶10, but
concluded that, viewed end-to-end, calls to the
internet - which reach servers, users, and websites
around the nation and across the world - are
predominately interstate.s

When this order was challenged in the D.C.
Circuit, the court held that the Commission had
failed to adequately explain its conclusion that only
local traffic was subject to reciprocal compensation.
Bell Atlantic Telephone Cos. v. FCC, 206 F.3d 1, 7-8
(D.C. Cir. 2000). The court thus vacated and
remanded the order. Id. at 5.

~ See generally WorldCom Inc. v. FCC, 288 F.3d 429, 431
(D.C. Cir. 2002).

7 Implementation of the Local Competition Provisions in

the Telecommunications Act of 1996, Inter’Carrier
Compensation for ISP’Bound TrafSe, 14 FCC Red. 3689, 1999
WL 98037 (1999) (Deelaratory Rulin~.

s[d. ¶12.



6

2. The teCC’s 2001 I~P Remand Order

In 2001, the FCC issued its LqPRemand Order.9
It reiterated its view that ISP-bound calls are
jurisdictionally interstate, rejecting again the
suggestion that such calls may be viewed as two
separate calls, one intrastate and the other
interstate.10 But it acknowledged that its prior order
had erroneously indicated that the availability of
reciprocal compensation turned on whether the call
was local or interstate.ll The new order declared that
even if ISP-bound calls otherwise fell within the
statutory provision providing for reciprocal
compensation, the Commission could exercise its
authority under two other provisions - § 201 and
§ 251(g) - to cap reciprocal compensation rates on
ISP-bound calls at $.0007 per minute.12

The FCC explained that the price cap was a first
step toward "decreas[ing] reliance by carriers on
carrier-to-carrier payments,"13 and moving toward a
’%ill and keep" system under which carriers would
not receive any compensation for ISP-bound calls

~ Implementation of the Local Competition Provisions in
the Telecommunications Act of 1996 and Interconneetion
between Local Exchange Carriers and Commercial Mobile Radio
Service Providers--Interearrier Compensation for ISP-bound
TraflTe, CC Docket Nos. 96-98, Order on Remand and Report
and Order, 16 FCC Red. 9151 (2001) (ISPRemand Order).

lo Id. ¶¶57, 62, 64 n. 122.

11 Id. ¶¶45"46.

12 Id. ¶¶8, 23, 30.

13 Id. ¶7.
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from other carriers, but would bill only their own
clients.14

The Commission also made clear that the interim
rate constituted the full extent of intercarrier
compensation permitted for such calls. See, e.g’., ISP
Remand Order ¶7 ("[W]e conclude, based upon all the
evidence in this record, that these rates are
appropriate limits on the amounts recovered from
other carrier~’) (emphasis added); id. ("Specifically,
we adopt a declining cap on the amount that carriers
may recover from other carriers for delivering ISP-
bound tra£tie.") (emphasis added). In addition, the
Commission preempted any authority of state
commissions to set their own rates for any portion of
ISP-bound calls. ISP Remand Order ¶82 ("Because
we now exercise our authority under section 201 to
determine the appropriate interearrier compensation
for ISP-bound traffic ... state commissions will no
longer have authority to address this issue.").

The ISP Remand Order was challenged in the
D.C. Circuit, this time by Worldeom.15 The D.C.
Circuit rejected the Commission’s asserted statutory
support for its pricing order, but recognized that it
likely had the authority elsewhere in the statute to
impose rate caps. Id. at 434. Accordingly, the court
remanded but declined to vacate the order. Id.

14 See also In the Matter of Developing a Unit~ed

Interearrier Compensation Regime, 16 FCC Red. 9610, 2001 WL
455872 (2001) ¶9.

~ WorldCom, Inc. v. FCC, 288 F.3d at 430.
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3. The FCU’~ Seeond Remand Order

The FCC responded to the remand only after the
D.C. Circuit issued a writ of mandamus.l~ When it
issued its Second Remand Order in 2008,17 the
Commission identified a new statutory basis for its
pricing actions, relying on its authority to ensure that
rates for interstate calls are "just and reasonable," 47
U.S.C. § 201, an authority expressly preserved by the
1996 Act, id. § 251(i). See Second Remand Order¶21.

The Commission also reaffirmed that the
interim rates in its prior order would continue to be
the exclusive rates for all ISP-bound traffic. See id.
¶21 ("Consequently, in the ISP Remand Order, the
Commission properly exercised its authority under
section 201(b) to issue pricing rules governing the
payment of compensation between carriers for ISP-
bound traffic.").

Additionally, the FCC reiterated that its
removal of lSP-bound calls from the reciprocal
compensation regime did not depend on the calls
being local. Id. ¶7. It explained that section
251(b)(5) applies to all telecommunications, which
were "not limited geographically (’local,’ ’intrastate’

16 In re Core Communications, Inc., 531 F.3d 849, 850

(D.C. Cir. 2008) (Core 200~.
~7 See In the Matter of Implementation of the Local

Competition Provisions in the TeIeeommunications Act of 1996,
Developing a Unit~ed Interearrier Compensation Regime,
Intercarrier Compensation for [SP-Bound Traflie, CC Docket
No. FCC 08-262, 24 FCC Red. 6475, 2008 WL 4821547 (Released
November 5, 2008) (SeeondRemand OrdeD.
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or ’interstate’) or to particular services (’telephone
exchange service,’ ’telephone toll service’ or ’exchange
access’)." Id. ¶8.

An affiliated carrier, Core Communications,
appealed to the D.C. Circuit, as did the National
Association of Regulatory Commissioners (NARUC)
and various state commissions18 who argued that the
FCC did not have authority to "usurp" the role of the
states in regulating compensation for the internet-
bound traffic coming through their states.19 The D.C.
Circuit, however, rejected the state appellants’
arguments and unanimously affirmed.20

C. Disputes Over Jurisdiction To Resolve
Disputes Arising Under ICAs

The TCA engendered disputes not only about
compensation for calls to the internet, but also over
which tribunals should resolve interpretive disputes
arising under the ICAs mandated by the Act.

The TCA expressly authorizes state commissions
to resolve through negotiation or arbitration disputes
regarding the formation of an ICA,21 subject to federal
court review of the final decision. 47 U.S.C.
§ 252(e)(6). But the statute is silent with respect to
resolution of post-formation disputes. In time, courts
reached a general consensus that state commissions

is Core Communications, Inc. v. Federal Communications

Comm’n, 592 F.3d 139, 144 (D.C. Cir. 2010).

19 NARUC Br., at 27.

~.o Core Communications, Inc. v. FederaI Communications

Comm’n, 592 F.3d at 141.
zl 47 U.S.C. §§252(b)(1), 252(e).
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have authority under the Act to resolve disputes
under ICAs, 22 but confusion remained about whether
an ICA dispute had to be determined by a state
commission in the first instance.

II. Factual Background

Petitioner Frank Gangi is the sole owner of
Global NAPs Inc. (Global), a Quincy, Massachusetts-
based CLEC which entered the dial-up internet
business in the late 1990s. Global asserted its right
to interconnect with Verizon New England (Verizon)
so that Verizon subscribers in the state desiring to
"dial up" to the internet could do so through Global.
Like many other CLECs entering the market, Global
contracted with ISPs to deliver calls to their servers.
The ISPs were given "virtual" local telephone
numbers which, when called, connected the ISPs’
customers to Global’s switch in Quincy, which then
transferred or sent the calls to the ISPs, which would
connect the callers to an internet destination.

Under this arrangement, Global collected
reciprocal compensation from Verizon, which was
eventually capped at $.0007 per minute. Although
Verizon and the other ILECs had obtained the cap,
the FCC had not provided them with any way to
recoup the money they had paid the CLECs in
reciprocal compensation. Thus, they turned to the
various state commissions.

zz Southwestern Bell Tel. Co. v. Pub. Util. Comm’n, 208

F.3d 475, 480 (5th Cir. 2000); Southwestern Bell Tel. v. Connect
Communications Corp., 225 F.3d 942, 947 (8th Cir. 2000);
Southwestern Bell Tel. v. Brooks Fiber Communications of
Oklahoma, Inc., 235 F.3d 493, 496 (10th Cir. 2000).
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Verizon    sought    permission    from    the
Massachusetts state commission to charge Global
interexchange access charges (i.e., local long distance
tolls) for the intrastate portion of any VNXX call to
the internet.23 Global resisted, arguing that the
FCC’s ISP Remand Order precluded the state
commission from authorizing access charges on ISP-
bound traffic.24 The state commission disagreed and
authorized Verizon to draft an ICA clause imposing
charges based on applicable tariffs.25 However, the
commission never specified which of Verizon’s tariffs
could properly be applied to such calls (there being no
tariff specific to VNXX ISP-bound calls), leaving the
issue of applicable charges unclear.~6

III. Proceedings In District Court And The First
Circuit

Armed with the state commission order, Verizon
attempted to charge Global $.0565 per minute for
calls made by Verizon customers to Global’s ISP
clients, a rate 80 times the $.0007 capped rate for
reciprocal compensation, the highest rate Verizon
would have had to pay Global for facilitating its ISP-
bound traffic. Believing the charges to be unlawful
due to being preempted, Global refused to pay.

23 Pet. App. 148a-150a, 159a-162a.

24 Pet. App. 147a; Global NAPs Inc. Initial Br., Docket 02-

45, at 13-14, Global NAPs Inc. Reply Br., at 6., available at
http://db.state.ma.us/dtc/frmDocketList.asp

~5 Pet. App. 152a-154a, 164a-165a.

~6 See Pet. App. 152a-154a, 164a-165a.
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1. When Verizon refused to pay it reciprocal
compensation, Global brought suit in Massachusetts
federal district court and Verizon counterclaimed,
alleging that Global had breached the ICA by
refusing to pay the access charges Verizon had
assessed.27 On cross-motions for summary judgment
on the counterclaim, the district court ruled in
Verizon’s favor, upholding the state commission’s
authority to impose the access charges.2s

2. Global appealed.29 The First Circuit invited the
FCC to file an amicus brief addressing the State’s
authority to authorize access charges on internet-
bound calls. The FCC staff filed a brief observing
that "the ISP Remand Order is replete with
references to ’ISP-bound calls’ that do not
differentiate between calls placed to ISPs in the same
local calling area and those placed to ISPs in non-
local areas.’’30 However, the staff explained that it
lacked authority to give a binding interpretation of
the FCC’s order on behalf of the Commission.31

In the absence of definitive guidance from the
FCC, the First Circuit concluded that the ISP
Remand Order was too ambiguous to preempt the
Massachusetts state commission order.32 Although
the court acknowledged that the FCC considered all

2v See Pet. App. 10a.
2s Pet. App. 114a-l15a.

29 Pet. App. 75a.

30 FCC Amicus Br. at 11.
31 Id. at 13.
32 Pet. App. 103a.
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ISP-bound traffic to be jurisdictionally interstate, and
without disputing that the FCC ordinarily exercises
exclusive jurisdiction over interstate traffic, the court
nonetheless resolved the ambiguity in favor of
permitting dual conflicting state and federal
regulation over rates for interexchange calls to the
internet. Pet. App. 103a. In doing so, the court
relied on a generic presumption against federal
preemption concluding that "the law requires a clear
indication that an agency intends to preempt state
regulation." Pet. App. 101a.

3. In the interim, the Third Circuit issued its
opinion in Core v. Verizon, upholding a district
judge’s grant of Verizon’s 12(b)(1) motion on the
grounds that federal courts lack jurisdiction to
enforce ICA claims until the claimant has prevailed
in the cognizant state commission.3~

Once back in district court, Global filed its own
12(b)(1) motion, patterned on Verizon’s successful
motion. Global argued that Verizon’s claim that
Global violated the ICA had to be definitively
resolved by the cognizant state commission, which,
having arbitrated the agreement, had first instance
jurisdiction.~4 The district judge denied the motion.~

Shortly before the damages trial in Nov. 2008,
the FCC issued its Second Remand Order. Based on
that Order’s pronouncements, Global moved to

3~ See Core Communications, Inc. v. Verizon Pa., Inc., 493

F.3d333, 344 (3d Cir. 2007).
34 Pet. App. 71a

~ Pet. App. 72a-73a.
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dismiss Verizon’s claims, arguing that the 2008 order
conclusively established that the FCC had preempted
the states from imposing any pricing controls on any
segments (or legs) of internet-bound traffic. The
district court denied this motion, stating that its
prior determination on the issue was "law of the
case."3~

After resolving all the parties’ interpretive
disputes over the meaning of their ICA in Verizon’s
favor, the district court awarded Verizon $57 million
for unpaid access charges, including interest. Pet.
App. 63a. It further granted default judgment for
Verizon on a veil-piercing claim, thus holding
Petitioner personally liable for the entirety of the
judgment.3~

4. Global again appealed to the First Circuit,
contending, in its first argument to the court, that
the Commission’s 2008 clarification order firmly
established that the FCC had since 2001 preempted
state commissions from imposing state tariff charges
on any segment of ISP-bound traffic. The court of
appeals acknowledged that the FCC had relied on its
power "to regulate all ISP traffic" in its 2001 order
and that "[t]he Second Remand Order did describe
ISP-bound traffic as both ’interstate’ and
’interexchange."’ Pet. App. 19a.    However, it
nonetheless concluded that the FCC’s preemptive
intent was still insufficiently clear to overcome the
supposedly    applicable    presumption    against
preemption. Pet. App. 20a.

See Conference Transcript (November 18, 2008), at 7-8.

See Pet. App. 51a-52a.
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The court also rejected Global’s second argument
that the district court erred in not remanding the
case to the state commission for first instance
interpretation of contract issues relevant to
determining the damages owed.38The court
acknowledged that "courts remain uncertain"
whether "state commissions must or should first
interpret and enforce ICAs, and when federal courts
have jurisdiction over ICA-enforcement actions,"
citing cases in which 12(b)(1) motions like Global’s
had been granted. Pet. App. Pet. App. 21a (collecting
cases). The court concluded, however, that any
requirement that Verizon first present its claims to
the state commission was waivable and that Global
had waived it by failing to raise its objection earlier
in the litigation.39

REASONS FOR GRANTING THE WRIT

The First Circuit’s holding that state
commissions may impose access charges on the
intrastate legs of dial-up calls to the internet creates
an untenable conflict with the decisions of other
circuits over a question of national importance. In
applying a strong presumption against preemption of
state regulation of interstate communications, the
court of appeals created a direct conflict with
decisions from the Second and Ninth Circuits, which
recognized that in the area of interstate
communications, over which the federal government
has assumed power, there is no place for a generic

as Pet. App. 25a

39 See id
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presumption    against    preemption. That
misapplication of the preemption standard - which
has      broad      consequences      throughout
telecommunications law - led to the First Circuit’s
second error: construing the relevant FCC orders to
allow fifty different state commissions to impose their
own rate regulation on the intrastate portion of many
calls to the internet, drastically undermining the
FCC’s efforts to establish uniform, national
regulation on interstate modes of communication.

That decision cannot be reconciled with the
rulings of other circuits, the plain meaning of the
FCC orders, or sound public policy.

Further, such reasoning has contributed to a
widespread confusion. Both courts and state
commissions have used this erroneous reasoning to
incorrectly determine relative responsibilities of the
states and the federal government in an area in
which legal certainty is of critical importance to
encouraging investment and innovation. A
particularly egregious example of this effect has been
the state commissions’ use of the First Circuit
decision in their challenges to the FCC’s jurisdiction
over voice over internet protocol (VoIP) traffic --a
quickly growing type of traffic traveling from the
internet-- over which the FCC has exercised its
jurisdiction by declaring it to be interstate. In this
way, the First Circuit decision continues to do
damage to fledgling technologies.

The First Circuit again misconstrued the proper
division of responsibilities between states and the
federal government when it allowed the district court
to resolve in the first instance interpretive conflicts
over the meaning of an interconnection agreement
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approved, and in part written, by a state commission.
That decision also cannot be squared with the rulings
of other courts of appeals and contributes to disarray
in the lower courts, with the result that non-expert
lower courts will issue rulings that expert state
regulators would not have allowed.

I. The First Circuit’s Preemption Ruling Conflicts
With Decisions Of This Court And Other Lower
Courts, As Well As The Plain Meaning Of The
FCC’s Orders.

In finding that the FCC’s regulation of
compensation for internet-bound calls did not
preempt state imposition of additional charges on the
same traffic, the First Circuit applied the wrong legal
standard and reached the wrong conclusion, in
conflict with the decisions of this Court and others.

A. The First Circuit’s Presumption Against
Preemption Conflicts With The Law Of The
Second And Ninth Circuits And The
Decisions Of This Court.

The First Circuit’s decision rests fundamentally
on its application of a generic presumption against
preemption through federal agency action absent "a
clear indication that the agency intend to preempt
state regulation." Pet. App. 20a, 101a (citing
Hillsborough Co. v. Automated Med. Labs. Inc., 471
U.S. 707, 718 (1985) (an FDA ease)).

The Ninth Circuit reached the opposite
conclusion in Ting v. AT&T, 319 F.3d 1126 (9th Cir.
2003). Considering a preemption argument under
the Telecommunications Act, id. at 1130, the court
agreed that "[o]rdinarily, we... apply a presumption
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against preemption," id. at 1136. "However," it
explained, ’"when the State regulates in an area
where there has been a history of significant federal
presence,’ the presumption usually does not apply."
Id. (citations omitted). The court then recognized
that regulation of interstate telecommunications fell
within that exception, holding that "we do not apply
the presumption against preemption in this case
because of the long history of federal presence in
regulating long-distance telecommunications.’’4° Id,
see also Qwest Corp. v. Ariz. Corp. Comm’n, 567 F.3d
1109, 1118 (9th Cir. 2009) ("[B]eeause of the long
history of federal presence in regulating long-
distance telecommunications, thepresumption
against preemption does not apply.").

The Second Circuit, in New York SMSA Ltd. v.
Town of C]arkstowl~,41 recently agreed with this
reasoning, stating that "[t]he presumption [against
preemption] has not generally been applied when a
local government regulates in an area ’where there
has been a history of significant federal presence."’
Id. at 104 (quoting Ting, 319 F.3d at 1136.) Stating
that "[t]he federal government has long regulated
telecommunications,    and    in    passing    the
Telecommunications Act, Congress took further steps
’to facilitate nationally the growth of wireless
telephone service, .... the court held that the FCC had

40 The Ting court ended up finding that the state consumer

fraud regulations at issue had not been preempted by the FCC
because they did not conflict with the FCC’s control over
interstate traffic charges encompassed in sections 201 and 202
of the Telecommunications Act. Ting, 319 F.3d at 1146.

4~ 612 F.3d 97, 104 (2d Cir. 2010).
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preempted local regulation of wireless telephone
service, a type of service, which like, dial-up service,
the TCA was enacted to promote. Id. at 105.

In so concluding, the Ninth and Second Circuits
were faithful to the decisions of this Court
recognizing that the presumption applied by the First
Circuit here has no place in areas of traditional
federal jurisdiction, where the dominance of the
federal government has clearly been established.
See, e.g., Buckman Co. v. Plaintiffs" Legal
Committee, 531 U.S. 341, 348 (2001); United States
v. Locke, 529 U.S. 89, 108 (2000).

Indeed, in AT&T Corp. v. Iowa Utilities Board,
525 U.S. 366, 378 (1999), this Court directly rejected
any assertion that the traditional presumption
against preemption applied to deciding whether the
Telecommunications Act of 1996 assigned authority
for implementing the Act’s new local competition
provision to the FCC, in derogation of State
authority. Id. at 377 n.6.

The ease in favor of a presumption against
preemption is even weaker here. Given that the FCC
exercised its power to regulate ISP-bound traffic in
service of a clearly federal, uniform regime, and that
it declared ISP’bound traffic to be "jurisdictionally
interstate," thus making it a type of traffic that has
been historically subject to exclusive federal
regulation, it was error for the First Circuit to apply
a presumption against preemption.
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B. The First Circuit’s Preemption Decision
Conflicts With The Plain Meaning Of The
FCC’s Orders.

The First Circuit compounded its analytical error
by turning a blind eye to the FCC’s manifest intent to
establish an exclusive method of intercarrier
compensation for internet-bound calls, leaving no
room for additional rate-setting by the states.

1. As stated above, in 2001, the FCC specifically
assumed jurisdiction over all ISP-bound calls by
declaring them interstate based on an end-to-end
analysis, thus subjecting them to its jurisdiction in
their entirety as a matter of law.42

In its 2008 Second Remand Order, the FCC
affirmed its analysis43 and repeated that it had
authority under section 201 to regulate all
interearrier compensation for ISP-bound traffic
precisely because "the ISP-bound traffic at issue here
is clearly interstate in nature." Second Remand
Order ¶ 17.

The First Circuit should have realized, as did the
Eighth Circuit, that when the FCC assumes
jurisdiction over communications containing both
intrastate and interstate components and declares
those communications to be jurisdictionally
interstate, the states are prohibited from exercising
jurisdiction over the instate components of that
communication through the use of a non-end-to-end
analysis. See Vonage Holdings Corp. v. Nebraska

42 ISP Remand Order ¶¶ 57-58.

43 See generally ISP Remand Order ¶21, n. 69.
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Public Service Commission, 564 F.3d 900, 905-906
(8th Cir. 2009) (holding that the FCC properly
preempted the Nebraska Service Commission from
regulating nomadic voice over internet protocol
traffic, which, due to its containing intrastate and
interstate segments, the FCC had declared to be
jurisdictionally interstate.).

2. The First Circuit nonetheless concluded that
the FCC had chosen not to exercise the full extent of
its jurisdiction over these jurisdictionally interstate
calls, preempting everything except access charges
for the intrastate portion of interexehange calls to the
internet. But the texts of the orders clearly
demonstrate the opposite - the FCC asserted
exclusive authority to set a single rate for what it
viewed as a single call to the internet through a
comprehensive regime.

In its 2001 Order, the FCC used the broadest
possible terms to describe the scope of its pricing
order, declaring that it was establishing an
"interearrier compensation regime," ISP Remand
Order ¶82, that would provide "a declining cap on the
amount that carriers may recover from other carriers
for delivering ISP-bound traffic," id. ¶7. See also,
e.g., id. ¶7 ("[W]e conclude, based upon all the
evidence in this record, that these rates are
appropriate limits on the amounts recovered from
other carriers.") (emphasis added).

If there were basis to doubt that the orders left
no room for state imposition of additional - much
less offsetting - charges, the FCC removed it when it
directly addressed the preemptive scope of its order.
It declared that because it was "exereis[ing] [its]
authority under section 201 to determine the



22

appropriate interearrier compensation for ISP-bound
traffiJ’ - a phrase that plainly encompasses the
entirety of the payments to be made between carriers
for ISP-bound calls -"state commissions will no
longer have authority to address this issue."
Remand Order ¶82 (emphasis added).

The First Circuit’s conclusion that "appropriate
intercarrier compensation for ISP-bound calls" did
not include charges for the intrastate leg of
interexchange calls to ISPs is thus flatly contradicted
by the plain language of the 2001 Order. If any doubt
remained, it was removed by the Commission’s 2008
order, which specifically explained that "although
ISP’bound traffic falls within the scope of’ the
provision governing reciprocal compensation, "this
interstate, interexehange traffic" - that is, traffic that
is jurisdictionally interstate because it is headed to
the internet, and "interexchange" because it often
travels between calling areas within the same state
(Le., would otherwise be subject to the local-long
distance access charges the Massachusetts
commissioned imposed in this case) - "is to be
afforded different treatment from other . . . traffic
pursuant to our authority under section 201 and
251(i)," which assign to the FCC exclusive
jurisdiction over interstate calls. Second Remand
Order ¶6 (emphasis added).

The petitioner state commissions challenging
this order in the D.C. Circuit thus rightly recognized
that the order "usurp[s]’’44 state pricing authority
over the instate segments of ISP’bound calls, and has

44 NARUC Br. at 13, 27.
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the effect of "diminishing the scope of State
commission jurisdiction (and duties) under current
law." NARUC Br. at 14.

3. The FCC recently confirmed its longstanding
position in a brief to this Court, opposing certiorari in
two cases seeking review of the D.C. Circuit’s most
recent decision upholding the FCC’s Second Remand
Order. See Brief in Opp., Core Commun., Inc. &
Penn. Pub. Util. Comm’n v. FCC, Nos. 10-185 & 10-
189 (Oct. 12, 2010). The brief explains that the
Second Remand Order exercised the Commission’s
"authority to regulate ISP-bound tra£tYe (and to issue
pricing rules)," id. at 9 (emphasis added),45 and
rejects the contention that states retain authority to
divide that traffic into interstate and intrastate
components in order to regulate a portion of the call,
id. at 13, n.6.

C. The First Circuit’s Interpretation Of The
FCC’s ISP Remand Orders Conflicts With
Interpretations By The Fourth And D.C.
Circuits And Numerous State Commissions.

The First Circuit’s decision is also inconsistent
with the interpretation other circuits and state
commissions have given the FCC orders.

45 See a]so id. at 12 (noting that the subject matter of the

case is the "FCC’s compensation rules for dial-up Internet
access").
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1. The Rulings Of The First And Ninth
Circuits Con17iet With The Rulings Of
Other Courts, Including The Fourth And
D. C. Circuits.

In contrast to the decision in this case, several
other circuits have recognized that the FCC’s
Remand Order precludes states from exercising any
authority over the pricing of internet calls.

]’he D.C. Circuit’s order affirming the Second
Remand Order is based on an understanding of the
scope of that order that is irreconcilable with the
decision in this case. As stated supra, the First
Circuit read the FCC orders to permit disaggregating
internet calls into distinct legs, some of which
(namely, interexehange legs) could still be regulated
by state commissions. Pet. App. 20a. ]’he D.C.
Circuit, in contrast, understood that the FCC had
expressly rejected the claim that calls to the internet
were subject to such divisions and that a portion of a
call could be deemed to terminate within a state. The
D.C. Circuit thus affirmed the Commissions’ end-t0-
end analysis, Core Communications, 592 F.3d at 144,
and explained that

Given that ISP-bound traffic lies at the
intersection of the § 201 and §§ 251-252
regime, it has no Mgnifieanee for the FCC’s
§ 201 jurisdiction over interstate
eomm uniea tions that th
telecommunications might bedeemed to
"terminat[e]" at a LEC for purposes of
§ 251 (b)(5).

Id. (emphasis added).
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The Fourth Circuit expressed the same
understanding of the Commission’s orders in
analyzing the effect of the ISP Remand Order on an
ICA pricing dispute in Verizon Maryland, Inc. v.
Globa] NAPs Inc., 377 F.3d 355, 367 (4th Cir. 2004).
It explained that:

In ISP Order No. 2 the FCC adopted a new
compensation regime (bill-and-keep) to
govern ISP-bound calls and announced that it
was stripping state commissions of any
authority to formulate the compensation
regime for such calls. See ISP Order No. 2 at
¶¶ 77-82 (emphasis added).

Id. at 367 (emphasis added).46

The Ninth Circuit, on the other hand, has relied
on the decision in this ease to conclude that a state
commission may impose intrastate charges on
interexehange segments of ISP-bound calls. Verizon
California Inc. v. Peevey, 462 F.3d 1142, 1158 (9th
Cir. 2006).47

46 In 2005, a Connecticut, district judge applied the same

reasoning to find that the FCC’s ISP Remand Order applies to
all portions of ISP-bound traffic, including FX (VNXX) traffic,
stating "It]he ISP Remand Order covers all ISP-bound traffic,
without exception." Southern New England Tel. Co. v. MCI
WorldCom Comme’ns, Inc., 383 F. Supp. 2d 287, 299 (D. Conn.
2005) (internal citations omitted).

4v But see PacLqc Bell v. Pae West, 325 F.3d at 1125

(concluding that the ISP Remand Order preempts generic state
regulation of ISP’bound calls).
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2. Contliet Also Exists Between State
Commissions, And Between State
Commissions And Their Respective
Circuits.

Of equal significance,the question presented
here has generated widespread conflict and confusion
among state commissions over the scope of their
authority over internet calls, leading in some cases to
an unseemly conflict between state commissions and
the courts of appeals for the federal circuits in which
they sit.

Commissions in Illinois,48 Texas,49 and North
DakotaS0 read the FCC Orders as covering all
segments of all ISP-bound traffic. Consequently,
these commissions have concluded that they lack

~s Essex Teleeom Inc. v. Gallatin River Communications,
LLC, Case No. 01-0427 (Order issued duly 24, 2002) at 3,8;
Global NAPs Illinois Inc. Petition for Arbitration pursuant to
Section 252(b) of the Telecommunications Act of 1996 to
Establish an Intereonnection Agreement with Verizon North,
Inc., f/k/a GTE North Ineo. And Verizon South, Inc. f/k/a GTE
South Inc., Docket No. 02-0253 (Arbitration Decision issued
October l, 2002) at 17.

49 Consolidated Complaints and Requests for Post"

Interconneetion Dispute Resolution Regarding Intercarrier
Compensation for "FX- Type" T~afSe Against Southwestern Bell
Telephone Company, PUC Docket No. 24015, Revised
Arbitration Award (Order on Clarification Issued on Jan. 5,
2005) (Tex. PUC) at 1-2.

5o Level 3 Communications LLC Interconnection

Arbitration Application, Case No. PU-2065"02"465, DeeiMons
and Recommendations of the Arbitrator Concerning Level 3
Communications, LLC’s Intereonnection Arbitration Application
(Issued March 3, 2003) (N.D. PSC) at 22"23, ¶¶91-94.
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authority to impose access charges on interexchange
calls to the internet even those facilitated by VNXX.

For example, the North Dakota commission has
explained that:

The intercarrier compensation associated
with this [interexchange] traffic is beyond the
[state] Commission’s authority to decide as
the FCC removed from the state’s jurisdiction
the ability to address the compensation
mechanisms for ISP-bound traffic.~1

In contrast, other state commissions, such as
those in Ohio?2 Washington~3 and Arizona?4 adopt
the same reading as the First Circuit, and have
approved assessment of origination access charges on
VNXX-facilitated interexchange calls to the internet
in their states.

In some instances, the confusion has resulted in
an untenable conflict between state commissions and

~1 N.D. PSC ¶91.

~2 In the Matter of Petition of Verizon Access Transmission

Services Inc. for Arbitration of Interconnection Rates, Terms
and Conditions and Related Arrangements with United
Telephone Company of Ohio d/b/a Embarq, Case no. 06-1485-
TP-ARB, Arbitration Award (April 18, 2007) (Ohio PUCO) at 6,
Order on Rehearing (Issued July 25, 2007).

~3 Final Order Upholding Initial Order," Granting in part

and Denying in part Petitions for Administrative Review;
Modifk4ng Initial Order Approving Settlement Agreement,
WUTC Docket UT-063038, Order 10 (Issued July 16, 2008)
(Final Order) ¶ 160.

5~ Complaint of Qwest Commissions Inc., ACC Docket No.

T-0151B-05-0414, T-03654A-05-0415, Decision no. 68855 (Issued
July 28, 2006) (Complaint of Qwest).



28

the relevant court of appeals. For instance, the
Washington commission initially determined that the
ISP Rernand Order covered all ISP-bound traffic, and
therefore refused to permit access charges for VNXX
calls. See Final Order ¶¶36-37. The Arizona state
commission reached the same conclusion.55 In both
cases, however, federal district courts reversed,
applying Ninth Circuit precedent that took a contrary
view.56

D. Confusion And Conflict Over The
Preemption Issue Create A Problem of
National Importance.

This conflict and confusion should not be allowed
to persist. State commissions and carriers alike are
entitled to a clear answer to two reasonable
questions: what authority, if any, do state
commissions retain over calls to the internet and
what rates apply to those calls?

1. Congress enacted the TCA to establish a
national, uniform method for regulating the nation’s
telecommunications system. That important purpose
cannot be served when regulated entities cannot
determine from whom they must seek permission to
alter their rates and from whom they may seek relief
when changing technologies require revision to
established practices.

55 Complaint of Qwest, at 13.

56 Qwest Corp. v. Arizona Corp. Comm’n, No. CV-06-2130-

PHX-SRB (November 20, 2007), at 12; Qwest v. Wash. Utils.
and Transp.Comm’n,484 F. Supp. 2d 1160, 1170 (W.D. Wash.
2007).
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At present, internet traffic and its carriers are
subject to dramatically different charges in different
states. In some jurisdictions, incumbent carriers
have succeeded in imposing charges beyond those
authorized by the FCC sufficient to completely offset
- and thereby nullify - the compensation the federal
agency deemed the appropriate rate for intercarrier
compensation for ISP-bound calls. Indeed, it is not
too much to say that the jurisdictional dispute will, in
many cases (including this one), determine the
viability of competitive carriers that currently
provide innovative, low-cost access to the internet for
those who would otherwise lack any access to this
critical medium.

The resulting unnecessarily high rates for
internet access impede consumers’ ability to purchase
dial-up services, which still hold a significant share of
the market, and is often the on].y kind of internet
connection available to rural users. As stated by an
FCC working paper, "[n]early one-third (29 percent)
of them [dial-up users] live in rural areas",
broadband being tbo difficult to install in remote
parts of the country.57 Dial-up also remains an
important choice for non’rural users as it provides
significant cost savings, in comparison to
broadband.58

57 J. Horrigan, Broadband Adoption and Use in America,
FCC OBI Working Paper Series No., 2010 WL 620692, at *4
(Feb. 23, 2010).

58 "[D]ial-up is proving to be more resilient than expected,
at least partly due to the recession, which has helped to prolong,
or in some cases rekindle, demand for a slower but cheaper way
to surf the Web." Andrew Lavallee, "Postponing Dial-up’s
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2. In addition, uncertainty concerning the
preemptive effect of declaring traffic jurisdictionally
interstate extends to the growing market for voice
communications offered over the internet (so-called
’WoIP" calls provided by companies like Vonage). In
2004, the FCC extended the reasoning of its dial-up
ruling to calls from the internet (generally "nomadic
VoIP calls," which are voice calls sent from portable
internet-compatible equipment), declaring them also
to be "jurisdictionally interstate.’’59    The First
Circuit’s decision thus also exposes VoIP traffic to
charges for intrastate "legs" of the interstate calls.
Indeed,    the Pennsylvania Public Utilities
Commission already has relied on the First Circuit’s
decision in this case to assert its authority to impose
charges on VoIP calls.60 The New Hampshire
Commission has reached the same conclusion, also
pointing to the First Circuit’s decision.61

Demise," (Published Feb. 26, 2009) available at
http://online.wsj.com/article/SB123561717378378657.html

~ Vonage Holdings Corp. Petition for Declaratory Ruling
Concerning an Order of the Minnesota Public Utih’ties
Commission, WC Docket No. 03-211, 19 FCC Red.. 22404, 2004
WL 2601194 (2004) ¶18; See also Minnesota P.U.C.v. FCC, 483
F.3d 570 (8th Cir. 2007).

6o Palmerton Telephone Company v. Global NAPs South

Inc. and Other Affiliates, C-2209-2093336, (March 16, 2010) at
16.

61 Petition o£ Hollis Telephone, Inc., Kearsarge Telephone

Co., Merrimack County Tel. Co., and Wilton Telephone Co., DT
08"28, Order No. 25,043 NH PUC Order at 16 (citing Global
NAPs Inc. v. Verizon New England, Inc., 444 F.3d 59, 73 (lst
Cir. 2006).
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Thus, if allowed to remain in force, the First
Circuit’s ruling, and the rulings following it, threaten
the ability of all internet telephony to realize its cost
advantages over traditional telephony, undermining
the pro-innovation goals of the TCA.

II. There Is A Pervasive Conflict And Confusion In
The Circuits Over Whether Carriers May Bypass
State Commissions In Disputes Over
Interconnection Agreements.

The First Circuit’s decision also contributes to
ongoing uncertainty over the proper procedures for
resolving disputes over the meaning of
interconnection agreements that state commissions
have approved, or in part imposed, in accordance
with their duties under the Telecommunications Act
of 1996. The Court should grant certiorari in this
case to provide badly needed guidance.

A. Lower Courts Disagree Over The Allocation
Of Authority Between State Commissions
And Federal Courts For Resolving ICA
Disputes.

A majority of circuit and district courts have held
that a state commission is the only tribunal that can
make first instance determinations on issues
involving interpretation of the ICA it approved.

For instance, the Eleventh Circuit declared:

[T]he language of § 252 persuades us that in
granting to the public service commissions
the power to approve or reject interconnection
agreements, Congress intended to include the
power to interpret and enforce in the /~rst
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instance and to subject their determination to
challenges in the federal courts.

BellSouth Telecomms., Inc. v. MOImetro Access
Transmission Servs., Inc., 317 F.3d 1270, 1277 (11th
Cir. 2003) (en bane) (emphasis added). Congress
chose this allocation of authority, the court explained,
because

[a] state commission’s authority to approve or
reject an interconneetion agreement would
itself be undermined if it lacked authority to
determine in the first instance the meaning of
an agreement that it has approved. A court
might ascribe to the agreement a meaning
that differs from what the state commission
believed it was approving -- indeed, the
agreement as interpreted by the court may be
one the state commission would never have
approved in the first place.

Id. at n.9.62

In Core Communications, Inc. v. Verizon Pa.,
Inc., the Third Circuit agreed, granting a motion by
Verizon to dismiss a competitor’s suit in federal court
for lack of jurisdiction on the ground that the dispute
should have been submitted first to the state
commission. The Third Circuit, citing a prior FCC
decision, explained that:

6~. A district court within this circuit granted a 12(b)(1)

motion as to an ICA interpretive issue not first presented to the
state commission.    Intermedia Communications Inc. v.
Bellsouth Telecomm., Inc., 173 F. Supp. 2d 1282, 1287 (M.D.
Fla. 2000).
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[p]ursuant to the FCC’s guidance, we hold
that the interpretation and enforcement
actions that arise after a state commission
has approved an interconnection agreement
must be litigateat in the t~rst instance before
the relevant state commissions.

Core Communications, 493 F.3d at 344 (emphasis
added).

The Seventh Circuit subsequently agreed with
the Third,63 stating the Third Circuit’s decision in
Core represented a "sensible" way to administer the
TCA.64 Judge Posner explained that a disagreement
over the meaning of an ICA

should normally be referred to the state
regulatory agency.., before the federal court
decides the ease. The agency had to approve
the parties’ agreement and had the authority
to impose a different agreement on them, or,
what amounts to the same thing, to modify
the agreement they had negotiated. 47 U.S.C.
§ 252(e)(1), (2). If a dispute over the meaning
of the agreement arises, the agency will
usually be in the best position to resolve
it ....

Id. at 593. This result, Judge Posner went on to
explain, is consistent with the doctrine of exclusive
primary jurisdiction:

~ Illinois Bell Tel. v. Global NAPs Illinois, Inc., 551 F.3d
587, 593-595 (7th Cir. 2008).

~4 Illinois Bell Tel. v. Global NAPs Illinois, Inc., 551 F.3d

at 594 (citing Core Communications, Inc. v. Verizon Pa., Inc.,
493 F.3d at 344).
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when ’in a suit involving a regulated firm but
not brought under the regulatory statute
itself, an issue arises that is within the
exclusive original jurisdiction of the
regulatory agency to resolve, although the
agency’s resolution of it will usually be
subject to judicial review. When such an issue
arises, the suit must stop and the issue must
be referredto the agency for resolution.’

Id. at 595-96 (emphasis added).

Finally, consistent with these decisions, the Fifth
and Tenth Circuits have likewise endorsed the
proposition that state agencies have plenary
jurisdiction over ICA disputes. See Southwestern
Bell Tel. v. PUC, 208 F.3d 475, 479-80 (Sth Cir.
2000); Southwestern Bell Tel. v. Brooks Fiber
Communications of Oklahoma, Inc., 235 F.3d at 496.
Accordingly, district courts within those circuits have
granted Rule 12(b)(1) dismissals in ICA
interpretation eases not first presented to state
eommissions.~ District courts within the Sixth and
Fourth Circuits have also granted 12(b)(1) motions in
such eases.~6

6~ X-Tel Communications, Inc. v. SBC Communications,
Inc., 331 F. Supp. 2d 513, 549 (E.D. Tex. 2004); Contact
Communications v. Qwest Corp., 246 F. Supp. 2d 1184, 1189 (D.
Wyo. 2003).

66 AT&T Communications of Ohio, Inc. v. Ohio Bell Tel., 29
F. Supp. 2d 855, 856-57 (S.D. Ohio 1998); Bell Atlantic ½"rginia,
Inc. v. WorldCom Technologies of Virginia, 70 F. Supp. 2d 620,
626 (E.D. Va. 1999).
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In contrast, the First Circuit here, and the
Second Circuit in Sout]~ern New England Te]ept~one
Co. v. GIoba]NAPs Inc., No. 08-4518,---F.3d .... , 2010
WL 3325962 (2d Cir. Aug. 25, 2010) (SNEY), have
refused to dismiss or remand the cases to be
interpreted in the first instance by state agencies.
Although the First Circuit did not deny the
conclusion of other courts that Congress intended
state commissions to take first responsibility for
construing the agreements they approved, and often
partially wrote, it decided that a party’s failure to
assert that state interest at an early stage of the
litigation justified depriving the state commission of
its congressionally intended prerogative. See Pet.
App. 25a.

The Second Circuit has since agreed, stating that
the TCA did not divest the district court of its federal
question jurisdiction to hear a carrier’s ICA-related
claims in the first instance. SNET, 2010 WL 3325962
at *7.

These courts rejected the argument for
mandatory remand to the state commission and
opined that they were allowed to take a permissive
approach to allowing district courts to have first
instance jurisdiction over ICA cases.67

6~ SNET, 2010 WL 3325962, at * 8 n. 4; Pet. App. 25a.
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B. The First Circuit’s Decision Is Contrary To
The Goals Of The TCA And The Principle Of
Exclusive Primary Jurisdiction.

Certiorari is warranted to correct the First
Circuit’s misapprehension of the division of authority
contemplated by the TCA.

As the Seventh and Eleventh Circuits have
explained, Congress delegated state commissions
authority to approve - and if necessary, to impose
through arbitration - the terms of complex
interconnection agreements because of those
agencies’ expertisein the regulation of
telecommunications.Congress also evinced its
intent, in section 252(e)(6) of the TCA, to have
district courts play the role of reviewing the
interpretations of the state commissions. Having
chosen to give that authority to expert commissions
in the first instance, it is impossible to imagine that
Congress intended to rely on non’expert, generalist
federal judges to resolve any ambiguities in the
agreements the state commissions approved, or even
wrote, or to alter the role of the district courts as the
reviewing courts. Accordingly, not even the First
Circuit disputes that ordinarily, ICA disputes must
be presented to, and resolved by, state commissions
in the first instance.

The First Circuit nonetheless concluded that this
requirement could be waived by failure to promptly
request dismissal or remand from federal court when
a carrier attempts to bypass a state commission in
blatant disregard for the division of authority
contemplated by the Act. But the rule petitioners
invoke was not created for the benefit of the parties,
but rather to ensure the proper functioning of the
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statutory regime as a whole (in protection of the
broader public interest) and out of respect for the
authority Congress allocated to the states.
Accordingly, other courts have properly treated it as
a restriction on the adjudicatory authority of the
federal courts, not as a personal affirmative defense.
Indiana Bell Co. v. McCarty, 30 F. Supp. 2d 1100,
1104 (S.D. Ind. 1998); AT&T Communications o£
Ohio, 29 F. Supp. 2d at 857; Intermedia
Communications, Inc., 173 F. Supp. 2d at 1287; Z-Tel
Communications, 331 F. Supp. 2d at 549 (dismissing
eases under Fed. R. Cir. P. 12(b)(1)).

Pointing to this Court’s decision in Verizon Md.
v. Md. Pub. Serv. Comm’n, 535 U.S. 635, 641-42
(2002), the First and Second Circuits have insisted
that federal courts obtain subject matter jurisdiction
over ICA disputes so long as the claims involve
federal questions or fall under some other kind of
jurisdiction (in this ease, for example, supplemental
jurisdiction). Pet. App. 23a; SNET, 2010 WL
3325962 at *7. But the fact that a ease may fall
within a court’s general subject matter jurisdiction
does not mean that it is appropriate to exercise that
jurisdiction when Congress has otherwise assigned
first instance responsibility for resolving the claim in
a state tribunal. See, e.g., SNET, 2010 WL 3325962
at *8 (explaining that courts have subject matter
jurisdiction but may nonetheless be required to use
that jurisdiction to remand a ease to a state
commission). And nothing in Verizon supports the
First Circuit’s apparent view that a requirement that
parties first present their claims to a state
commission must be jurisdictional in order to be non-
waivable. Instead, the Court in Verizon simply held
that federal courts generally have federal question
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jurisdiction to review a state commission’s decision
after the parties have submitted the dispute to that
expert agency. The Court had no occasion to decide
the question presented here - whether Verizon may
bypass the state commission and present an
interpretative dispute over an ICA directly to a
federal court.

C. Achieving Uniformity In Requiring
Submission    To    Cognizant    State
Commissions Is Of National Importance.

1. The range of disparate outcomes caused by
circuit split makes granting this petition crucial.
State commissions’ role in the federal regime should
not vary from circuit to circuit, or district court to
district court, especially when those courts are faced
with the same litigants.

For instance, after publication of the Third
Circuit’s decision in Core, Global filed a series of
12(b)(1) motions in pending cases in other circuits.6s

The motions evoked five judicial responses. In
California, the district court granted the motion,
concluding it was irrelevant that it was made two
years into the litigation.69 In Illinois, the district
court granted the motion, except as to claims styled
as arising under federal tariffs, and the Seventh
Circuit affirmed (although on somewhat different

68 At the time, Global was involved in a number of disputes

with incumbent carriers over compensation for calls traveling
from the internet.

69 PaciSe Bell Telephone Co. v. Global NAPS California,

Inc., CV 05-7734 (C.D.C.A. October 1., 2007) at 1_9.
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reasoning).70 In Ohio, the court reinterpreted the
Core rule as being a waivable exhaustion defense but
concluded that the defense had not been waived since
the litigation had not yet proceeded very far.71 And in
this case, the Massachusetts courts decided that
Global had waived its right to dismissal.

The unsettled law in this area not only subjects
litigants like Global to conflicting outcomes in
otherwise identical cases, it also creates an
opportunity for gamesmanship by incumbent carriers
like AT&T and Verizon, firms now controlling over 60
percent of the U.S. telephone business. In fact, both
carriers have alternately embraced both sides of the
circuit split, moving to dismiss their competitors’
claims for bypassing state commissions, only then to
turn around and file claims in the first instance in
federal court and then resist their adversaries’
motions to dismiss. For instance, AT&T (under its
present name and also as SBC Communications and
as BellSouth Corporation), was able to obtain
dismissal of rivals’ claims in Florida, Texas, Ohio,
and Indiana by claiming that a federal court did not
have first instance jurisdiction over themy while

70 Illinois Bell Tel. Co., Inc. v. Global NAPs Illinois, Inc.,

No. 06-C-3431, 2007 WL 4531790, at *4, 6 (N.D. Ill., Dec. 17,
2007); Illinois Bell Tel. v. Global NAPs Illinois, Inc., 551 F.3d at
593-595.

7t The court granted Global’s motion, even though it was

made one year after litigation had begun. Ohio Bell TeI. v.
Global NAPs Ohio Inc., No. 06-cv-549 (S.D. Ohio March 13,
2008) at 14.

72 See Indiana Bell Tel. Co., 30 F. Supp. 2d at 1104; AT&T

Communications of Ohio, 29 F. Supp. 2d at 857; Intermedia
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successfully attacking the rule in Connecticut,73 then
on appeal in the Second Circuit74 and as an amicus on
Verizon’s behalf in the First Circuit in this case55

Similarly, Verizon, the firm that created the Core
rule by winning 12(b)(1) dismissal in the Third
Circuit, argued the exact opposite to the district court
and circuit courts in this case, as well as to a state
court in New York76 and to the Second Circuit77 as an
amicus supporting AT&Tss

2. The First Circuit rule, in addition to ignoring
persuasive reasoning of the rulings of the Eleventh
and Third Circuits, creates uncertainty about where
ICA cases are to start and when they must be
remanded, while also violating the statutory scheme
created by Congress. The Second Circuit’s reasoning
indicates that the split and uncertainty may well get
worse if a uniform rule is not forthcoming from this
Court.

Absent a definitive ruling, enforcement of the
TCA will lack national uniformity, leaving ICA

Communications, Inc., 173 F. Supp. 2d at 1287; Z-Tel
Communications, 331 F. Supp. 2d at 549.

73 Southern New England Tel.Co v. Global NAPs Inc., 2007

U.S.Dist. LEXIS 78061, at * 7 (D. Conn.).
74 SNET, 2010 WL 3325962, supra.

75 AT&T ILEC Companies Amieus Br. Case nos. 09-1308,

09-1309 (filed June 22, 2009) at 6-22.
76 Verizon New York v. Choice One Communications of

New York, Inc., 865 N.Y.S.2d 213, 213 (App. Div. 2008).
77 SNET, 2010 WL 3325962, supra.

78 Verizon Telephone Companies Amieus Br., Case no. 08-

4518-ev (filed July 14, 2009) at 6-23.
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interpretation issues to be decided in some circuits by
judges and in others by regulators. That is obviously
not the legal regime Congress envisioned, and at this
point, only this Court can restore the system
Congress intended.

CONCLUSION

For the foregoing reasons, the petition for a writ
of certiorari should be granted.
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