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QUESTION PRESENTED

Through decades of labor legislation, including
the National Labor Relations Act, 29 U.S.C. §151 et
seq. ("NLRA"), the Labor Management Relations Act,
29 U.S.C. §§141-97 ("LMRA"), and the Fair Labor
Standards Act, 29 U.S.C. §201 et seq. ("FLSA"),
Congress has extolled the sanctity of the collective
bargaining process and made the promotion of collec-
tive bargaining a central legislative goal. To best
achieve this objective, Congress made management of
collective bargaining exclusively subject to federal
law. In that same spirit, Congress passed Section
203(0) of the FLSA, 29 U.S.C. §203(o) ("Section
203(o)"), which specifically authorizes representa-
tives of labor and management, through collective
bargaining, to agree to forgo compensation for
clothes-changing time ("Clothes-Changing Time")
that any law might otherwise require. Here, pursuant
to this statutory scheme, Petitioner Kraft Foods
Global, Inc., Oscar Mayer Foods Division ("Kraft")
and its union, the United Food and Commercial
Workers Union, Local 538 (the "Union") determined
more than 25 years ago that it was in their common
best interests to forgo such compensation in exchange
for higher employee wages and other perquisites. In
light of these facts, the question presented is:
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QUESTION PRESENTED - Continued

Where FLSA Section 203(0) specifically allows
unions and employers to resolve through their collec-
tive bargaining agreements ("CBAs") the issue of
whether Clothes-Changing Time must be compen-
sated, can a state law or municipal ordinance inter-
fere with such agreements, or does federal law
preempt state laws and municipal ordinances that
would otherwise override such terms?
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LIST OF PARTIES AND
RULE 29.6 STATEMENT

This is a petition ("Petition") of a decision in a
suit brought as a class action by four named plaintiffs
(the "Named Plaintiffs") on behalf of themselves and
a class of 782 members who have designated the
Named Plaintiffs and class counsel as their repre-
sentatives in this litigation. By this Petition, Kraft
challenges the order below as to the entire class.

The caption contains the names of all the
Named Plaintiffs as well as of the Petitioner.

Pursuant to Rule 29.6 of the Rules of this
Court, Petitioner states that Kraft Foods Global, Inc.
is a wholly-owned subsidiary of Kraft Foods, Inc.,
which is a publicly-held corporation.
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PETITION FOR A WRIT OF CERTIORARI

Kraft respectfully petitions for a writ of certiorari
to review the decision ("Decision") of the United
States Court of Appeals for The Seventh Circuit
affirming the judgment by the United States District
Court for the Western District of Wisconsin ("District
Court"), which held that Kraft, pursuant to Wiscon-
sin’s minimum wage and overtime law, must pay
employees in Wisconsin for all Clothes-Changing
Time, despite having agreed with its Union for more
than 25 years to forgo such compensation in exchange
for higher employee wages and other perquisites and
despite controlling federal law that preempts such
Wisconsin law.

OPINIONS BELOW

The Memorandum Opinion of the Seventh Cir-
cuit (Appendix ("A") 1-8) is reported at 614 F.3d 427
(7th Cir. 2010). The District Court Opinion and Order
dated June 17, 2009 is reported at 626 F. Supp. 2d

913 (W.D. Wis. 2009) (A9-28). The District Court’s
Order denying Kraft’s motion for summary judgment
is published at 527 F. Supp. 2d 860 (W.D. Wis. 2007)
(A29-58).
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JURISDICTION

The Seventh Circuit entered its Order on August
2, 2010. This Court has jurisdiction pursuant to 28

U.S.C. §1254.

STATUTORY PROVISIONS INVOLVED

(10)

(Ii)

(12)

(13)

(i) NLRA §7, 29 U.S.C. §i5i (A59-60);

(2) 29 U.S.C. §157 (A6i);

(3) 29 U.S.C. §158 (A61-63);

(4) LMRA §301, 29 U.S.C. §185(a) (A63);

(5) FLSA §203(1), 29 U.S.C. §203(1) (A64-65);

(6) FLSA §203(o), 29 U.S.C. §203(o) (A66);

(7) FLSA §206(a)(1), 29 U.S.C. §206(a)(1)
(A66-67);

(8) FLSA §207(a)(1), (2), 29 U.S.C. §207(a)(1),
(2) (A67-68);

(9) FLSA §218(a), 29 U.S.C. §218(a) (A68-
69);

Wis. Stat. §103.02 (A70);

Wis. Stat. §109.03 (A71-72);

Wis. Admin. Code DWD §272.12 (A73);
and

Wis. Admin. Code DWD §274.03 (A74).



STATEMENT OF THE CASE

I. Facts Material To The Question Presented.

Kraft operates a meat-processing plant in Madison,
Wisconsin (Kraft’s "Facility"). (Plaintiffs’ and Defen-
dants’ Joint Proposed Stipulation of Facts and Con-
clusions of Law, A79-93, ~ll, A79). The Named
Plaintiffs represent a class of 782 of the Facility’s
hourly employees. (A82-83).

A. To Comply With Kraft’s Standards And
Applicable Law, Facility Workers Wear
Certain Clothing To Promote Safety
And Hygiene.

As a processor of food products, Kraft must
comply with certain U.S. federal regulations. In
addition, as an employer, Kraft must follow safety
and health regulations promulgated under the Occu-
pational Safety & Health Act. Kraft has implemented
its own Sanitation Standard Operating Procedures
and uses Good Manufacturing Procedures to reduce
the likelihood of introducing contaminants to food
products and the manufacturing process. (A83). Kraft
additionally has its own safety policies which dictate
the articles that employees must wear in performing
their duties. (A83).

The only articles required by Kraft to be put on
before the work shift and taken off after that shift by
Respondents are captive footwear, such as shoe
rubbers; over-the-calf rubber boots or work boots; hair
nets; beard nets (if an employee has a beard);
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hardhats or bump caps; and frocks or career clothing
(collectively, "Articles"). (A84-86).

B. For More Than 25 Years, Kraft And The
Union Have Agreed Through Collective
Bargaining That It Serves Their Com-
mon Best Interests To Forgo Compensa-
tion For Clothes-Changing Time.

In 1956, the Union and Kraft (or its predecessors)
began to expressly negotiate whether the Company
would compensate Respondents for time spent don-
ning and doffing Articles ("Clothes-Changing Com-
pensation"). The 1956 CBA added 12 minutes per day
for the time each employee spent changing clothes
incident to employment, which time would be added
to the employees’ daily work time (the "Clothes-
Changing Provision"). An essentially identical
Clothes-Changing Provision remained in each CBA
until 1985. (A90-91).

During negotiations in 1984, Kraft sought to
delete the CBA’s Clothes-Changing Provision, but the
Union rejected this proposal. (A90-91). After exten-
sive but failed negotiations, Kraft declared an im-
passe and implemented a wage reduction from
$10.69/hour to $8.25/hour. All other CBA provisions
remained intact, including the Clothes-Changing
Provision. (A91).

In early 1985 - after additional negotiations -
Kraft proposed a wage increase up to $10.00/hour in
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return for a reduction in benefits, including elimina-
tion of the Clothes-Changing Provision. On May 12,
1985, the Union’s members ratified the proposal.
(A91).

Twice since then - in 1986 and 1989 - the Union
sought unsuccessfully to reinstate the Clothes-
Changing Provision. (A91). The Union otherwise has
not subsequently sought any Clothes-Changing Com-
pensation. Since 1985, Kraft has not paid Clothes-
Changing Compensation to its employees. (A91-92).

C. Respondents Sue, Claiming That Wis-
consin Law Overrides The CBA’s Treat-
ment Of Clothes-Changing Time.

Plaintiffs sued in the District Court on May 30,
2007, alleging that Kraft violated federal and state
law by failing to compensate them for Clothes-Changing
Time. They contended that Clothes-Changing Time con-
stituted "hours worked" under Wisconsin’s Wage and
Overtime Statutes, Wis. Stat. §§103.02 & 109.03, and
implementing regulations and required compensation
notwithstanding any contrary CBA provision.

In September 2007, Kraft moved for summary
judgment on several theories, including that Section
203(0) applied because the CBA expressly excluded
compensation for Clothes-Changing Time. Kraft spe-
cifically argued that federal law preempted Plaintiffs’
state law claims under several distinct theories.
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D. The Courts Below Rule That States
And Municipalities May Override CBA
Provisions Regarding Clothes-Changing
Compensation.

Although Plaintiffs stipulated to all of Kraft’s
proposed findings in support of its motion for sum-
mary judgment, the District Court denied that mo-
tion. The District Court held that it could not
determine as a matter of law whether the Articles
were "clothes" for purposes of Section 203(o). Since it
was not certain that the federal statute applied, the
District Court concurrently found it could not address
preemption.

Thereafter, the parties completed discovery. Kraft
requested leave to submit a renewed motion for
summary judgment, but the District Court denied the
request.

The District Court granted Respondents’ motion
for class certification on May 6, 2008, and the parties
prepared for trial.

In Summer 2008, shortly before trial was to be-
gin, the parties entered mediation. In a resulting set-
tlement, the parties agreed to submit joint findings of
fact and legal briefing upon which the District Court
would decide the case. In addition, Kraft agreed to
limit its arguments regarding Respondents’ FLSA
claim to whether Section 203(o) applied and, if so, to
limit its arguments whether Respondents’ state law
claims were preempted by federal law. Kraft agreed
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not to proceed on its other defenses in exchange for
Respondents’ agreement to limit their claim.

The parties then submitted stipulated joint find-
ings of fact on September 8, 2008. The District Court
approved the settlement on February 12, 2009, and
Kraft and Respondents cross-moved for judgment
based on stipulated facts.

The District Court again ruled in favor of Re-
spondents on June 17, 2009, but on different grounds.
While the District Court noted that, since its initial
decision, the law had evolved regarding whether the
Articles were "clothes" for purposes of Section 203(0),
it determined that it "need not resolve" the applic-
ability of Section 203(0) because it had no preemptive
effect. (A20).

The District Court concluded that states and
municipalities have authority to "give workers more
rights than they would be entitled to under federal
law," even where Section 203(0) expressly provides
that the CBA "shall" control the question of Clothes-
Changing Compensation.

Kraft timely appealed to the Seventh Circuit.
After briefing and argument, on August 2, 2010, in a
seven-page opinion that did not address Kraft’s
theories of preemption, the Seventh Circuit affirmed
the District Court and rejected the contention that
state or local law was preempted. (A1-8).



8

II. The District Court Properly Exercised
Federal Jurisdiction.

The District Court exercised jurisdiction under
28 U.S.C. §§1331 and 1337 for claims arising under
the FLSA. The District Court exercised jurisdiction
under 28 U.S.C. §1367(a) for the ancillary state
claims.

REASONS FOR GRANTING THE PETITION

I. Review Is Warranted Because This Case
Presents A Question Of Exceptional Na-
tional Importance.

In IBP, Inc. v. Alvarez, 546 U.S. 21 (2005), this
Court explained the "continuous workday rule" re-
quired employers to pay workers for all time spent
following the first principal activity of the day and
until the final principal activity of the day. In Alvarez,
the first principal activity was the donning of "in-
tegral and indispensable" safety gear, and the final
principal activity was the doffing of such gear. The
Alvarez parties had specifically agreed that the
donning and doffing involved were principal activi-
ties. This Court did not address whether Section
203(0) applied to the donning or doffing, as neither
party raised the issue. Nor did this Court address
whether Section 203(0) preempts efforts by states
or municipalities to require Clothes-Changing Com-
pensation when, pursuant to that Section, unions
and employers by CBA have agreed to forgo such



compensation. Alvarez has since spawned hundreds
of cases disputing the scope of Section 203(0).

Although a number of federal appellate courts
have addressed the applicability of Section 203(0), the
preemption issue had not been addressed previously
before the Seventh Circuit issued its Decision in this

1case. The preemption issue remains vitally im-
portant to American labor and management.

For more than 75 years, Congress has made it a
pillar of American labor policy to promote collective
bargaining, having concluded that it promotes em-
ployees’ standard of living, is fairest to employers and
employees and best allows labor and management to
resolve issues particular to their industry. Congress
has directed that the interpretation and administra-
tion of CBAs be subject exclusively to federal law.

In Section 203(o), in particular, Congress deter-
mined that it was best to defer to the determination
of individual unions and employers through their
CBAs as to how to resolve the contentious issue of
Clothes-Changing Compensation. Now, however, the
Decision establishes a dangerous precedent that
threatens to undermine these key federal goals by
allowing local laws to override settled collective
bargaining decisions, in direct conflict to what federal
law intends. This Court should grant Kraft’s Petition

1 The Seventh Circuit recognized that the preemption issue

is one of first impression. (A5).
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to provide clear guidance that such state and munici-
pal intrusions are preempted. Indeed, preemption is
required under several independent doctrines, includ-
ing Section 301 of the LMRA, 29 U.S.C. §185, the
doctrine of conflict preemption and the doctrine of
preemption established by Building and Trades
Council (San Diego) v. Garmon, 359 U.S. 236 (1959)
("Garmon"), including this Court’s decision applying
the Garmon doctrine under similar circumstances in
Wisconsin Dept. of Industry Labor and Human Rela-
tions v. Gould, 475 U.S. 282 (1988) ("Gould").

If left to stand, the Decision will undermine the
very collective bargaining process Congress intended
to protect and cause other harms that Congress
sought to avoid.~

For these reasons, this Petition amply satisfies
Supreme Court Rule 10(c), as it presents a matter
where a United States Court of Appeals has both
"decided an important question of federal law that
has not been, but should be settled by this Court,"
and "has decided an important federal question in a

2 This Court’s denial of the petition for certiorari filed in
Sepulveda v. Allen Family Foods, Inc., 591 F.3d 209, 217 (4th
Cir. 2009), cert. denied, 2010 WL 2420333 (Oct. 4, 2010) ("Sepul-
veda"), does not detract from the merits of Kraft’s Petition.
Sepulveda determined that donning and doffing protective or
safety gear constitutes "changing clothes" for purposes of Section
203(o), a question entirely distinct from the preemption issues
raised here.
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way that conflicts with relevant decisions of this

Court." S. Ct. Rule 10(c).

For Decades, Congress Has Extolled
The Sanctity Of Collective Bargaining
And Directed That It Be Regulated
Exclusively By Federal Law.

1. The NLRA

In passing the NLRA, Congress determined that
collective bargaining "safeguards commerce from
injury" and declared it to be national policy to
"encourag[e] the practice and procedure of collective
bargaining." 29 U.S.C. §151. That section provides:

Experience has proved that protection by law
of the right of employees to organize and
bargain collectively safeguards commerce
from injury, impairment, or interruption, and
promotes the flow of commerce by removing
certain recognized sources of industrial strife
and unrest, by encouraging practices funda-
mental to the friendly adjustment of indus-
trial disputes arising out of differences as to
wages, hours, or other working conditions,
and by restoring equality of bargaining power
between employers and employees.

It is hereby declared to be the policy of the
United States to eliminate the causes of cer-
tain substantial obstructions to the free flow
of commerce and to mitigate and eliminate
these obstructions when they have occurred
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by encouraging the practice and procedure of
collective bargaining and by protecting the
exercise of workers of full freedom of associa-
tion, self-organization, and designation of
representatives of their own choosing, for the
purpose of negotiating the terms and condi-
tions of their employment or other mutual
aid or protection.

To implement that policy, Congress mandated
that employees "shall" have the right to organize and
collectively bargain. NLRA Section 7 provides:

Employees shall have the right to self-
organization, to form, join, or assist labor
organizations, to bargain collectively through
representatives of their own choosing, and
to engage in other concerted activities for
the purpose of collective bargaining or other
mutual aid or protection ....

29 U.S.C. §157.

In interpreting the NLRA, this Court has
acknowledged Congress’ desire to allow matters of
vital concern to labor and management to be resolved
through collective bargaining. E.g., Fibreboard Paper
Products Corp. v. NLRB, 379 U.S. 203, 211 (1964)
("To hold, as the Board has done, that contracting out
is a mandatory subject of collective bargaining would
promote the fundamental purpose of the Act by bring-
ing a problem of vital concern to labor and manage-
ment within the framework established by Congress
as most conducive to industrial peace."). This Court
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reaffirmed recently in 14 Penn Plaza LLC v. Pyett,
129 S. Ct. 1456, 1464-65 (2009), that CBA terms
should be honored unless they violate a federal stat-
ute. That decision reaffirmed the deference given to
CBAs.

2. The LMRA

In 1947, Congress passed the Taft-Hartley
Act, later codified as the LMRA. Congress therein
amended the NLRA to restrict certain union activities
and to guarantee freedom of speech and conduct for
employers and individual employees. Significantly,
not only did Congress leave intact the NLRA’s com-
mitment to collective bargaining, it provided a statu-
tory framework for conducting collective bargaining
in Section 8(d), now codified at 29 U.S.C. §158. That
provides:

[T]o bargain collectively is the performance
of the mutual obligation of the employer and
the representative of the employees to meet
at reasonable times and confer in good faith
with respect to wages, hours and other terms
and conditions of employment, ... but such
obligation does not compel either party to
agree to a proposal or require the making of
a concession.

Id. Section 158 also sets forth procedures that a party
to a CBA must follow before it may modify or termi-
nate the contract. Id.
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This Court has recognized that the LMRA em-
bodies a policy of deferring to collective bargaining
decisions:

[o]ne policy of particular importance - if not
the overriding one - was the policy of free,
collective bargaining. And to make crystal
clear the intention to leave the parties en-
tirely free of any Government compulsion to
agree to a proposal, or even reach an agree-
ment, Congress added section 8(d) defining
’to bargain collectively’ as ’not [to] compel
either party to agree to a proposal or require
the making of a concession.’ 29 U.S.C.
§158(d). It follows that the parties" agreement
primarily determines their relationship. If
the parties’ agreement specifically resolves a
particular issue, the courts cannot substitute
a different resolution.

Carbon Fuel Co. v. United Mine Workers of Am., 444
U.S. 212, 218 (1979) (citations omitted; emphasis
added).

3. The FLSA

The FLSA’s history is consistent with Congress’
commitment to collective bargaining. Congress
passed the FLSA against the backdrop of the Depres-
sion, with the intent of protecting workers who were
unable to organize. It sought to provide a minimum
standard of living for all workers by providing a floor
for hourly wages, qualification for overtime, and age
of employability (to avoid child labor). Beyond these
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discrete issues, Congress did not intend to interfere
with collective bargaining, much less to permit state
or municipal interference.

In calling for the legislation that would eventual-
ly become the FLSA, President Roosevelt emphasized
his concern about the "exploitation of unorganized
labor." His recommendation more fully provides:

All but the hopelessly reactionary will agree
that to preserve our primary resources of
man power, Government must have some con-
trol over maximum hours, minimum wages,
the evil of child labor, and the exploitation of
unorganized labor.

H.R. Doc. No. 75-255, at 2 (1937) (emphasis added).

That the FLSA was meant to support collective
bargaining was further evident from a debate be-
tween two future Supreme Court Justices, then-
United States Attorney General Robert H. Jackson
and then-Labor Committee Chairman Hugo L. Black.
Attorney General Jackson affirmed that the FLSA
"gives effect to collective bargaining, as I understand
it. I do not think you are in any danger of collective
bargaining reaching a wage below the minimum."

Bills To Provide For The Establishment Of Fair Labor
Standards In Employments In And Affecting Inter-
state Commerce And For Other Purposes: Joint Hear-
ing on S. 2475 and H.R. 7200 Before The Comm. On
Education And Labor United States Senate And The
Comm. On Labor H. of Rep., 75th Cong. 22 (1937)
(Statement of Robert H. Jackson).
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Other witnesses before Congress echoed that the
best way to ensure a minimum quality of life for all
workers was through collective bargaining, but
acknowledged that many workers lacked access to
this protection.

Some observers have mentioned that all this
could and should be done by organized labor
unions .... It might be a very fine thing if all
of our 43,000,000 wage earners were mem-
bers of well organized and intelligently led
unions. No doubt at some very distant time
this or something near it may exist. But it
will take many years to organize into well-
administered unions the great body of wage
earners in the United States. We cannot de-
lay for that many years.

Id. at 97 (Statement of Robert Johnson).

As Congress debated the legislation, President
Roosevelt told both Houses that, once a floor of ac-
ceptable wages and hours was established, it was best
to leave the negotiation for better terms to the collec-
tive bargaining process:

No reasonable person seeks a complete uni-
formity in wages in every part of the United
States; nor does any reasonable person seek
an immediate and drastic change from the
lowest paid to the highest paid. We are seek-
ing, of course, only legislation to end starva-
tion wages and intolerable hours; more
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desirable wages are and should continue to
be the product of collective bargaining.

H.R. Doc. No. 75-458 at 4 (1938) (emphasis added).

B. Congress Passed Section 203(0) To Al-
low Labor And Management To Re-
solve A Contentious Issue Through
Collective Bargaining.

1. Section 203(o)’s Legislative History
Shows That Congress’ Primary In-
tent Was To Defer To Collective
Bargaining.

Congress enacted Section 203(0) in 1949 as an
amendment to the 1947 Portal-to-Portal Act, 29
U.S.C. §254(a)(2) ("PPA"). Section 203(o)’s legislative
history leaves no doubt that Congress intended to
allow labor and management representatives to
resolve through collective bargaining what otherwise
could be a particularly contentious issue - Clothes-
Changing Compensation - and, where collective
bargaining resolved that issue, to protect that deter-
mination from governmental interference.

Section 203(o) arose in response to an ambiguity
in the PPA regarding whether Congress intended to
allow employers and employees to contract for
Clothes-Changing Compensation. Between 1947-49,
that ambiguity resulted in claims on behalf of indus-
trial employers that, by some reports, exceeded $1
billion. See Sepulveda, 591 F.3d at 217.
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To resolve this ambiguity, Representative Chris-
tian Herter introduced the amendment that later
became Section 203(0). He explained that the
amendment was "offered for the purpose of avoiding
another series of incidents which led to the Portal-To-
Portal Legislation." 95 Cong. Rec. 11433 (1949)
(statement of Rep. Herter) (included A75-78). He
further observed that unions and employers in differ-
ent industries had reached diverse outcomes as to
whether Clothes-Changing Time was compensable
and that the matter was best left to individual CBAs:

In some of those collective-bargaining agree-
ments the time taken to change clothes.., is
considered part of the working day. In other
collective-bargaining agreements, it is not so
considered. But, in either case, the matter
has been carefully threshed out between the
employer and the employee and apparently
both are completely satisfied with respect to
their bargaining agreements.

Id. (A76).

Representative Herter specifically noted his de-
sire to prevent federal Department of Labor ("DOL")
officials from overriding a CBA that had settled this
issue:

The difficulty, however, is that suddenly
some representative of the Department of
Labor may step into one of those industries
and say, "You have reached a collective-
bargaining agreement which we do not ap-
prove. Hence, the employer must pay for
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back years the time which everybody had
considered was excluded as a part of the
working day." That situation may arise at
any moment. This amendment is offered
merely to prevent such a situation arising
and to give sanctity once again to the collec-
tive-bargaining agreements as being a deter-
mining factor in finally adjudicating that
type of arrangement.

Id. (emphasis added) (A76). See Fed. Energy Admin v.
Algonquin SNG, Inc., 426 U.S. 548, 546 (1976) (hold-
ing that "a statement of one of [a statute’s] sponsors
... deserves to be accorded substantial weight in
interpreting th[at] statute").

Before proceeding to a vote and in responding to
another representative’s question, Representative
Herter confirmed his understanding that both labor
and management desired the amendment. 95 Cong.
Rec. 11433 (1949) (Statements of Reps. Lucas and
Herter) (A77). The House then approved the Amend-
ment.

A Conference Report reinforced that Section
203(0) was intended to amend the phrase "hours
worked" throughout the FLSA once Clothes-Changing
Compensation had been resolved by a CBA, stating:

for the purposes of minimum wage and max-
imum hours provisions of the Act, there
would be excluded from "hours worked" any
time spent by the employee which was ex-
cluded from measured working time under a
bona fide collective bargaining agreement
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applicable to him or custom or practice
thereunder. A conference agreement limits
this exclusion to time spent by the employee
in changing clothes and cleaning his person
at the beginning or at the end of each work
day.

H.R. Rep. No. 81-1453, at 16 (1949) (emphasis added).

As the Sepulveda court recognized, Section 203(o)
represents a judgment that leaving this issue to the
CBA process is in employees’ best interests: "Like the
Portal-To-Portal Act, Section 203(0) reflects Con-
gress’s intention to give private parties greater dis-
cretion to define the outer limits of the workday." 591
F.3d at 218.

Relying on a 2002 DOL opinion letter, the Sepul-
veda court held:

And Congress has concluded that employees
would be better off if this issue were subject
to collective bargaining. For, "[i]t would dis-
serve the workers the Fair Labor Standards
Act it meant to protect if employers who wish
to introduce ... more protective gear in the
workplace and knew that in doing so, they
would lose their ability to bargain with their
union over the compensability of donning
and doffing protective gear." Fair Labor
Standards Act, U.S. Dept. of Labor, Wage &
Hour Div. Advisory Op. Ltr. No. FLSA2002-2
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(June 6, 2002).3 This sort of disincentive to
workplace safety is not one that courts
should casually introduce, especially in the
face of a clear and contrary congressional
mandate by section 203(0).

2. Section 203(o)’s Text Requires Def-
erence To Collective Bargaining.

Section 203(o)’s text reinforces Congress’ inten-
tion to defer to CBAs concerning Clothes-Changing
Compensation. Section 203(o) is set forth in the
FLSA’s definitions section and provides:

3 In the 2002 opinion letter, the DOL noted that Congress
passed §203(o) to "give a measure of deference on [Clothes-
Changing Compensation] to the agreements and judgment
shared by companies and their employees’ designated represent-
atives." U.S. DOL, Wage & Hour Div., Adm. Op. Ltr. No.
FLSA2002-2 at 3 (June 6, 2002). This was reaffirmed in 2007.
U.S. DOL, Wage & Hour Div. Adm. Op. Ltr. FLSA2007-10 (May
14, 2007). However, the DOL has changed its position a number
of times in recent years as to what "changing clothes" means for
purposes of Section 203(0), an issue not presented in this
Petition. On June 16, 2010, the DOL reverted to a position
articulated in 1997 and 2001 - that Section 203(0) does not
exempt protective gear that is required by law, the employer or
the nature of the job. U.S. DOL, Wage & Hour Div., Adm. Interp.
No. 2010-2 (June 16, 2010). This vacillation shows how volatile
and contentious Section 203(0) is and highlights that a danger-
ous by-product of the Decision will be to spur a new generation
of litigation over whether state law or municipal ordinances
supplant Section 203(o).
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As used in this Chapter -

(o) Hours Worked. - In determining for the
purposes of sections 206 and 207 of this title
the hours for which an employee is employed,
there shall be excluded any time spent in
changing clothes or washing at the beginning
or end of each workday which was excluded
from measured working time during the
week involved by the express terms of or by
custom or practice under a bona fide collec-
tive-bargaining agreement applicable to the
particular employee.

29 U.S.C. §203(0) (emphasis added) (A65). Section
203(o) admits of no exception for any law, whether
state or federal.

Congress’ use of the phrase "shall be excluded"
shows its specific intent that this issue not be subject
to limitation or override by courts or governmental
officials. E.g., Anderson v. Yungkau, 329 U.S. 482, 485
(1947) ("shall" is ordinarily "the language of com-

mand") (citation omitted). In its Decision, however,
the Seventh Circuit did not address the import of
Congress’ use of this "language of command" in
Section 203(o). Yet, Congress’ forceful command that
CBA decisions as to Clothes-Changing Compensation
be protected from governmental interference is plain-
ly undermined if every state and municipal govern-
ment may freely override such CBA determinations -
the effect of the Decision here.

The language that introduces Section 203 - "As
used in this Chapter" - shows that each subsection of
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Section 203 applies for purposes of construing all
other FLSA provisions. Therefore, Section 203(0)
modifies the definition of "hours worked" throughout
the FLSA when a CBA has addressed Clothes-
Changing Compensation by carving out Clothes-
Changing Time from what is counted in determining
"hours worked." See Franklin v. Kellogg Co., 619 F.3d
604, 611 (6th Cir. 2010) (noting that the "majority of
our sister circuits" interpret Section 203(0) not as an
exemption from the FLSA,4 "but as an exclusion from
the definition of work").

Moreover, most other provisions of the FLSA set
forth federal minimum standards as to wages, over-
time or age of employability. See, e.g., 29 U.S.C. §206
(minimum wage) (A66); 29 U.S.C. §207(a) ("not longer
than" or "in excess of" as to overtime) (A67-68); 29
U.S.C. §203(1) (minimum age requirements) (A64-65).
Each such provision anticipates that higher state
minimums serve Congress’ intent of providing for a
better standard of living. By contrast, Section 203(0)
does not attempt to set a federal floor that state and
local governments may exceed. Instead, it excludes an
issue from governmental regulation in its entirety.
This reflects Congress’ determination that employees
and employers alike best prosper if the issue of
Clothes-Changing Compensation is protected from

’ Exemptions are set forth in FLSA Section 213, 29 U.S.C.
§213.



24

governmental interference
collective bargaining.

once it is resolved by

C. This Case Illustrates How Allowing
CBAs To Resolve The Issue Of Clothes-
Changing Compensation Furthers All
Parties’ Best Interests.

This case illustrates the wisdom of Congress’
belief that allowing issues to be resolved through
collective bargaining best promotes workers’ inter-
ests. Workers at Kraft’s Facility agreed to forgo 12
minutes per day of Clothes-Changing Compensation
in exchange for increased wages for every hour of
their workday, resulting in compensation that is well
above both the federal and Wisconsin’s minimum
wage. Kraft’s employees have repeatedly reaffirmed
the CBA’s treatment of Clothes-Changing Compensa-
tion for more than 25 years.

A survey of the judicial landscape shows that one
of the most litigated issues in American labor law is
whether an article is "clothing" for purposes of Sec-
tion 203(0). Hundreds of lower courts have faced this
question. As noted above, the DOL has vacillated on
this issue and failed to provide clear guidance.

Section 203(o)’s applicability was at issue in this
case as originally filed. However, because subsequent
Seventh Circuit precedent left no doubt that the
Articles were within Section 203(o), see Pirant v.
U.S. Postal Service, 542 F.3d 202, 208 (7th Cir. 2008),
this Petition does not present any question of what
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constitutes "clothing" under Section 203(0). Like the
Seventh Circuit, other courts have taken an expan-
sive view of clothing for this purpose. See, e.g., Ander-
son v. Cagle’s, Inc., 488 F.3d 945 (llth Cir. 2007); Bejil
v. Ethicon, Inc., 269 F.3d 477 (5th Cir. 2001) (each
deferring to CBA’s definition of what constituted
"clothing"). Many cases questioning the scope of
Section 203(o), however, continue to proceed. If Rep-
resentative Herter was concerned about $1 billion in
claims at the time Section 203(o) was passed, the
amounts at issue in today’s lawsuits are truly stag-
gering.

Parties’ willingness to litigate this issue shows
how important it is, and makes it especially im-
portant to defer to Congress’ desire to allow unions
and employers to agree on ways to resolve this issue
apart from costly lawsuits.

II. Review Is Warranted Because The Deci-
sion Conflicts With This Court’s Prece-
dent And Misinterprets Federal Law.

In enacting the major pieces of Twentieth Century
labor legislation, Congress intended to protect collec-
tive bargaining through a uniform body of federal
law. Recognizing this history, this Court has repeat-
edly held state laws that interfere with such national
uniformity are preempted. Here, the language and
history of Section 203(o) makes preemption of incon-
sistent local laws particularly necessary. Neverthe-
less, in what was merely a seven-page opinion, the
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Decision below never addressed any of Kraft’s pre-
emption theories. It improperly disregarded several
independent bases for federal preemption.

A. LMRA Section 301 Preempts State
Laws And Municipal Ordinances That
Override CBA Determinations Regard-
ing Clothes-Changing Compensation.

Section 301 states:

Suits for violation of contracts between an
employer and labor organization represent-
ing employees in the industry affecting
commerce.., may be brought in any district
court of the United States having jurisdiction
of the parties ....

29 U.S.C. §185(a) (A63). In Textile Workers v. Lincoln
Mills, 353 U.S. 448 (1957), this Court ruled that the
substantive law to apply in Section 301 cases "is
federal law, which the courts must fashion from a
policy of our national labor laws." Id. at 456. As this

Court stated, "[Section 301] authorizes federal courts
to fashion a body of federal law for the enforcement of
these collective bargaining agreements." Id. at 451.
This body of federal law, consistent with the NLRB’s
administration of labor policy, ensures uniform inter-
pretation of such labor contracts and promotes peace-
able resolution of legitimate labor disputes. Id.
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This Court first analyzed the preemptive reach of
Section 301 in Teamsters v. Lucas Flour Co., 369 U.S.
95 (1962), holding:

The dimensions of [Section] 301 require the
conclusion that substantive principles of fed-
eral labor law must be paramount in the
area covered by the statute [so that] issues
raised in suits of a kind covered by [Section]
301 [are] to be decided according to the pre-
cepts of federal labor policy.

Id. at 103. This Court concluded that "in enacting
[Section] 301 Congress intended doctrines of federal
labor law uniformly to prevail over inconsistent local
rules." Id. at 104.

In Allis-Chalmers Corp. Vo Lueck, 471 U.S. 202
(1985), this Court ruled "the interests in interpretive
uniformity and predictability" required that preemp-
tion extended not merely to laws affecting the process
of collective bargaining but ones that impacted the
meaning of CBA terms. Id. at 211.

Other courts have held that the preemptive reach
of federal law extends beyond express CBA provisions
to any "implied rights" created by the "common law of
the shop which implements and furnishes the context
of the agreement." Douglas v. Am. Info. Tech. Corp.,
877 F.2d 565, 572-73 (7th Cir. 1989) (quoting United
Steelworkers v. Warrior & Gulf Navigation Co., 363

U.S. 574, 579-80 (1960)). Even the Seventh Circuit
has held that "if it is necessary to interpret express
or implied terms of a CBA, a state law claim is
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completely preempted by [Section] 301." Atchley v.
Heritage Cable Vision Assocs., 101 F.3d 495, 499 (7th
Cir. 1996).

Here one must interpret the CBA to determine
whether the issue of Clothes-Changing Compensation
has been resolved "by express terms of or by custom
or similar practice under a bona fide collective bar-
gaining agreement." 29 U.S.C. §203(o). Moreover, one
must consult that CBA to know what articles consti-
tute "clothes" as to that issue.

Further, application of Wisconsin law as to
Clothes-Changing Compensation leads to a different
result under state law than under federal law on a
key issue identified by Congress. Thus, in Wisconsin,
if the Decision below is correct, Kraft and its Union
may not agree to forgo Clothes-Changing Compensa-
tion through their CBA. In other states, however,
Section 203(o) will continue to govern. Thus, uni-
formity is impossible. The workers at the Wisconsin
Facility may receive Clothes-Changing Compensa-
tion, while Oscar Mayer employees in a different
state, e.g., Iowa, with an identical CBA, may not
receive such compensation for donning and doffing
the same Articles.

Independent from the CBA’s treatment of
Clothes-Changing Compensation, a court would have
to consult the CBA to determine how properly to
apply Wisconsin law, making Section 301 preemption
still applicable. Wisconsin wage laws create a right to
overtime pay for "hours worked in excess of 40 hours
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per week" at "time and one-half the regular rate of
pay." Wis. Admin. Code DWD §274.03 (A74). Deter-
mining the number of "hours worked" under Wiscon-
sin law requires interpreting the CBA to address even
less controversial elements of what constitutes a
compensable hour. Wisconsin administrative regula-
tions define "hours worked," Wis. Admin. Code DWD
§272.12 (A73), which is not always the same as the
time for which employees receive compensation under

a CBA. Indeed, the current CBA between Kraft and
the Union compensates employees for time that
would not necessarily constitute "hours worked"
under Wisconsin law, such as sick time, extra hours
for unscheduled call-in work, vacations and holidays.
Where, as here, a CBA’s terms govern an employee’s
"hours worked" per week, courts have found that
Section 301 preempts state law claims. See Mowry v.
United Parcel Serv., 415 F.3d 1149, 1157 (10th Cir.
2005) (preempting state wage claim under Section
301 because determining whether plaintiff was
underpaid required review of CBA terms).5

~ Numerous courts have reached the same conclusion
regarding preemption of state wage laws under the Railway
Labor Act, which is persuasive because the standard for preemp-
tion is virtually identical to Section 301’s. Hawaiian Airlines v.
Norris, 512 U.S. 246 (1994). See, e.g., Adames v. Executive
Airlines, Inc., 258 F.3d 7, 13 (lst Cir. 2001) (overtime claim
preempted because determination of hours "worked" and
effective hourly wages requires interpretation of CBA).
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B. State Laws And Municipal Ordinances
That Override CBA Determinations As
To Clothes-Changing Time Are Inde-
pendently Preempted Under The Doc-
trine Of Conflict Preemption.

As this Court has noted repeatedly (and the
Supremacy Clause of the United States Constitution
demands), "[p]re-emption occurs when Congress, in
enacting a federal statute, expresses a clear intent to
preempt state law, ... where there is implicit in
federal law a barrier to state regulation,.., or where
the state law stands as an obstacle to the accom-
plishment and execution of the full objectives of
Congress." La. Pub. Serv. Comm’n v. EC.C., 476 U.S.
355,368-69 (1986) (emphasis added).

"[I]n any pre-emption analysis, the purpose of
Congress is the ultimate touchstone." Metro. Life Ins.

Co. v. Massachusetts, 471 U.S. 724, 738, 747 (1985)
(internal quotation and alteration omitted). In cases
involving preemption issues, a court’s duty is to
"decide if a state rule conflicts with or otherwise
stands as an obstacle to the accomplishment and
execution of the full purposes and objectives of the
federal law." Livadas v. Bradshaw, 512 U.S. 107, 120,
131-32 (1994) (internal quotation omitted). See also
Hill v. Florida, 325 U.S. 538, 543 (1945) (finding state
licensing provision conflicted with NLRA provision
allowing employees to select their own bargaining
agents and to pass upon their qualifications).
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Moreover, when application of state law would
restrict the exercise of rights guaranteed by federal
law or undermine the purpose of such law, the conflict
is resolved in favor of federal law. N.Y. Tel. Co. v. N.Y.
Dept. of Labor, 440 U.S. 519, 529 (1979).

In passing Section 203(o), Congress indisputably
wanted to let the matter of Clothes-Changing Com-
pensation be "carefully threshed out between the
employer and the employee." It wanted to "prevent
such a situation" where a CBA could be overridden
years later resulting in an employer having to pay
back wages for "time which everybody had considered
was excluded as a part of the working day." It wanted
to give "sanctity once again to the collective-
bargaining agreements as being a determining factor
in finally adjudicating that type of arrangement."
Implementing these areas, Congress mandated that
Clothes-Changing Time "shall be excluded" from
hours worked when a CBA so provides. 29 U.S.C.
§203(o).

Now, if the Decision stands, what "everybody had
considered to be excluded as a part of the working
day" instead will be deemed to be included. A gov-
ernmental official will be able to override a CBA. The
"sanctity" of the CBA will not be respected. Clothes-
Changing Time will not be excluded from hours
worked, despite Section 203(o)’s mandate. The direct
conflict is manifest.

In this instance, Kraft and the Union "collective-
ly bargained in good faith and agreed" in exchange for
other concessions - including a higher hourly wage -
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that the minimal time employees spent in changing
clothes would be excluded from "hours worked," as
expressly authorized by Section §203(0). Respondents’
state law claims are preempted because they other-
wise deny this express right under federal law, result-
ing in direct and unlawful state interference with
Congress’ express purpose in passing Section 203(0).

C. The Garmon Doctrine Independently
Requires Preemption.

In Garrnon, this Court established that "[w]hen it
is clear or may fairly be assumed that the activities
which a State purports to regulate are protected by
[NLRA §7], or constitute an unfair labor practice
under §8, due regard for the federal enactment re-
quires that state jurisdiction must yield." 359 U.S. at
244. Garmon emphasized that potential rather than
actual, conflict is enough to require preemption. Id. at
246. If conduct "is arguably within the compass of §7
or §8 of the [NLRA], the State’s jurisdiction is dis-
placed." Id.

As this Court later explained in N.Y. Telephone,
Congress’

overriding interest in a uniform, nationwide
interpretation of the federal statute by the
centralized expert agency created by Con-
gress [the National Labor Relations Board]
not only demands that the NLRB’s primary
jurisdiction be protected, it also forecloses
overlapping state enforcement of the pro-
hibitions in §8 of the Act, as well as state
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interference with the exercise of rights pro-
tected by §7 of the Act.

440 U.S. at 528 (internal citations omitted).

Both NLRA Sections 7 and 8 concern collective
bargaining between employers and union representa-
tives. See 29 U.S.C. §§157, 158. States may not in-
vade this bargaining process. Cannon v. Edgar, 33
F.3d 880, 884 (7th Cir. 1994) (noting that the NLRA
does not permit "direct intrusion by the state into the
collective bargaining process").

In Gould, this Court held that Garmon pre-
empted a Wisconsin statute that provided an addi-
tional remedy to that authorized by the NLRB. 475
U.S. 282. The Wisconsin statute had proscribed state
procurement of products manufactured or sold by
repeated violators of the NLRA even though the
NLRB authorized no such remedy. Thus, Wisconsin
suspended respondent from future state procurement
opportunities after its various divisions were named
in four NLRB enforcement orders, all outside of
Wisconsin. The same District Court judge as here found
the Wisconsin law to be preempted, and the Seventh
Circuit agreed. The Supreme Court affirmed, stating:

The Garmon rule prevents States not only
from setting forth standards of conduct in-
consistent with the substantive require-
ments of the NLRA, but also from providing
their own regulatory or judicial remedies for
conduct prohibited or arguably prohibited by
the Act. See 359 U.S., at 247. The rule is de-
signed to prevent ’conflict in its broadest
sense’ with the ’complex and interrelated
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federal scheme of law, remedy and admin-
istration,’ id., at 243, and this Court has rec-
ognized that ’[c]onflict in technique can be
fully as disruptive to the system Congress
erected as conflict in overt policy.’ Motor
Coach Employees v. Lockridge, 403 U.S. 274
(1971).

Id. at 276. Similarly, Wisconsin law here may be
viewed as adding a remedy - the inclusion of Clothes-
Changing Time as part of a compensable hour - under
circumstances where federal law has authorized
parties to a CBA to exclude that remedy.

D. The Seventh Circuit’s Reasons For
Avoiding Preemption Each Fail.

By misapplying Section 203(o) and other FLSA
Sections, the Seventh Circuit improperly avoided the
preemption issue and - on an issue of first impression
- established a precedent that is directly contrary to
what Congress intended and public policy requires,
showing that Supreme Court Rule 10(c)’s criteria are
satisfied here.

1. The Seventh Circuit Misinterpreted
Section 203(o)’s Relationship To
Other FLSA Sections.

The Seventh Circuit read the reference to FLSA
Sections 206 and 207 in the opening clause of Section
203(0) to suggest that Section 203(0) is limited to "rules

of federal law." It concluded from this that "[s]tates
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are free to set higher hourly wages or shorter periods
before overtime pay comes due." (A5).6 Yet, that
freedom does not permit states to override CBA
provisions entered into pursuant to Section 203(o).
Where a CBA addresses Clothes-Changing Time,
Section 203(o) excludes this from what states may
consider as an hour for purposes of wage or overtime
laws.

The Seventh Circuit also based its Decision on
Section 218(a), which allows States to set higher
hourly wages or shorter periods before overtime pay
becomes due. In Section 218(a), Congress specifically
authorized states to implement higher minimum
wages than federal minimums and to set lower max-
imum hours worked than federal law set before
overtime pay was required. It concluded from this
that "[n]othing in Section 203(0) limits the operation
of §218(a)," (A5), but this reasoning has it backwards.
Section 218 makes no reference to clothes changing
nor limits Section 203(0) in any way. The specific
statute - here Section 203(0) - controls over the more
general provisions of Section 218(a). See Gozlon-
Peretz v. United States, 498 U.S. 395, 407 (1991). As
this Court recently reiterated, "general language of a
statutory provision, although broad enough to include
it, will not be held to apply to a matter specifically
dealt with in another part of the same enactment."

6 Nothing in Wisconsin law, specifically addresses Clothes-
Changing Time or expressly requires an employer to compensate
for it. The Seventh Circuit just read the absence of any state
analogy to Section 203(0) to require this result.
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Bloate v. United States, 130 S. Ct. 1345, 1354 (2010)
(quoting D. Ginsberg & Sons, Inc. v. Popkin, 285 U.S.
204, 208 (1932)).

If Clothes-Changing Time is carved out from
"hours worked" (as it would be elsewhere in the
FLSA), Section 218(a) remains viable as a savings
clause. States may still set lower hours for overtime
but cannot include in these hours the discrete subject
areas that federal law has withdrawn. So, for
instance, if federal law has a 35-hour minimum
overtime requirement, Wisconsin may set a 30-hour
requirement. But for purposes of both laws, Clothes-
Changing Time must be excluded if a CBA so pro-
vides.

A savings clause such as Section 218(a) should
not be read so that it undermines the legislative
purpose of a substantive statutory provision. This
Court has repeatedly "decline[d] to give broad effect
to savings clauses where doing so would upset the
careful regulatory scheme established by federal law."

United States v. Locke, 529 U.S. 89, 106 (2000).

Nor will the presence of a savings clause preclude
the application of conflict preemption to preempt
state law that conflicts with a federal statute. See
Geier v. American Honda Motor Co., Inc., 529 U.S.
861, 886 (2000); Freightliner Corp. v. Myrick, 514
U.S. 280, 288 (1995) (District of Columbia tort law
that conflicted with federal statute preempted, de-
spite savings clause). Section 218 does not provide a
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license for states to override a CBA where a federal
regulator may not.

2. The Seventh Circuit’s "Multiplier/
Multiplicand" Reasoning Cannot
Withstand Scrutiny.

The Seventh Circuit also reasoned, in error, that
because unions and employers may not contract
around state and local wage minimums in their
CBAs, they likewise cannot contract around state
requirements as to hour limits. Thus, the Seventh
Circuit held "[i]t would be senseless to say that a
state may control the multiplicand but not the multi-
plier, or the reverse, because control of either one
permits the state to determine the bottom line (pro-
vided that the state’s number exceeds the federal
minimum ... )." (A5). But this reasoning fails. The
FLSA provided for no carve-out from what constitutes
a minimum hourly wage - the "multiplicand," to use
the Seventh Circuit’s term. Section 203(0) does not
address the amount of wages. But Section 203(0) does
carve out what may be counted as an "hour worked"
when a CBA addresses Clothes-Changing Compensa-
tion. As noted above, a state may establish a lower
minimum number of hours to qualify for overtime
than does federal law, but it is still required to ex-
clude Clothes-Changing Time in calculating such
hours.
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3. The Seventh Circuit’s Speed Limit
Analogy Fails.

Similarly, the Seventh Circuit analogized that
unions and employers may not agree by CBA to flout
state speed limits. (A7). This analogy is strained for
at least three reasons. First, Congress does not au-
thorize unions and employers to contract around
speed limits in their CBAs. Yet Congress has autho-
rized unions and employers to contract as to Clothes-
Changing Compensation. Second, if Congress wanted
to, under the Supremacy Clause, Art. VI, §1, it could
allow unions and employers to contract around state
speed limits. Third, speed limits, of course, represent
a legislative judgment of what best promotes the
common interest in public safety. Here, as noted
above, Congress has determined that it is in workers’
and employers’ best interests to allow the issue of
Clothes-Changing Compensation to be resolved
through collective bargaining, and this case demon-
strates why that is a prudent and just decision.

The Seventh Circuit cited Lingle v. Norge Divi-
sion of Magic Chef, Inc., 486 U.S. 399 (1988), to
suggest that a CBA may be "ignored, to the extent
that it sets lower wages or hours than state law
specifies." (A6) (emphasis in original). Again, Wiscon-
sin is not merely setting lower hours, it is including
within its calculation of hours a subject that Congress
mandated be excluded in Section 203(0). Lingle, is
otherwise inapposite. It concerned whether an em-
ployee could bring a state retaliatory discharge claim
and held that Section 301 did not preempt that claim.
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In so deciding, this Court looked at the two elements
necessary to establish a prima facie retaliatory dis-
charge claim: (1) discharge or a threat thereof; and
(2) a motive to deter the employee from exercising her
rights. This Court concluded that these elements
were purely "factual questions pertain[ing] to the
conduct of the employee and the conduct and motiva-
tion of the employer" and that "In]either of the ele-
ments requires a court to interpret any term of a
collective-bargaining agreement." Id. at 407.

E. This Court Should Grant This Petition
To Reverse A Dangerous Precedent
And Provide Clear Direction On This
Vital Issue.

1. If Left To Stand, The Decision Will
Nullify The Purpose Of Section
203(o).

The Decision allows state laws and municipal
ordinances to interfere with the intended reach of
CBAs on an issue that is plainly otherwise governed
by federal law. As authorized by Section 203(0), the
Union and Kraft agreed in their CBA to forgo
Clothes-Changing Compensation in exchange for
higher wages.

The Decision below directly conflicts with Con-
gress’ general intent to leave the regulation of CBA
provisions solely to federal law. Instead, the Decision
creates a precedent pursuant to which each of the 50
states, every territory, and every municipality across
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the country may override even long-settled collective
bargaining determinations regarding Clothes-Changing
Compensation.

The Decision also jeopardizes the interests of
uniformity and predictability that led Congress to
limit state regulation of CBAs. Under the Seventh
Circuit’s reading, federal agencies - but not states
and municipalities - must defer to CBA determina-
tions as to Clothes-Changing Compensation. The
result will be an unpredictable, confusing patchwork
that will discourage both labor and management from
addressing this issue in future CBAs. See Bonito
Boats v. Thunder Craft Boats, Inc., 489 U.S. 141, 161
(1989) (considering the "prospect" of action by all 50
states in evaluating preemption). If Representative
Herter was worried about federal DOL employees
interfering with collective bargaining decisions, that
fear is magnified thousand-fold by allowing repre-
sentatives of every state and every municipality in
the country to do so. The Seventh Circuit’s claim that
Wisconsin law as applied here merely "ignores" the
CBA rather than "interprets" that CBA is erroneous.
(A6).

The Decision cannot be squared with Representa-
tive Herter’s stated goals for Section 203(0) to pro-
mote the sanctity of collective bargaining or letting
unions and employers "thresh[ ] out" the best solu-
tions for Clothes-Changing Time for themselves. Once
unions and employers fear to bargain as to Clothes-
Changing Compensation, Section 203(0) will be a
nullity. This Court has noted frequently its refusal to
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"nullify the purposes of the statute and thwart the
legislative policies it was designed to effectuate,"
Barrentine v. Arkansas-Best Freight Sys., 450 U.S.
728, 740 (1981) (collecting authority), and should act
to prevent nullification here.

2. If Left To Stand, The Decision Will
Undermine Workers’ Confidence In
Unions And The Collective Bargain-
ing Process.

If a union cannot deliver on its promises as to
Clothes-Changing Compensation, workers may doubt
that it can deliver on other promises. Similarly, if a
state or municipality may override a CBA provision
that has lasted more than 25 years - such as the
Clothes-Changing Compensation provision here -
workers have no confidence that any term in a CBA is
truly settled and enforceable. Far from seeing a CBA

as "sanctified," workers will mistrust the collective
bargaining process. In Lucas Flour, this Court noted
that Congress sought to avoid interpreting individual
CBA terms to have different meanings for purposes of
state and federal law. The Court determined the
harm of such inconsistency:

The possibility that individual contract
terms might have different meanings under
state and federal law would inevitably exert
a disruptive influence upon both the negoti-
ation and administration of collective agree-
ments. Because neither party could be
certain of the rights which it had obtained
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or conceded, the process of negotiating an
agreement would be made immeasurably
more difficult by the necessity of trying to
formulate contract provisions in such a way
as to contain the same meaning under two or
more systems of law which might someday
be invoked in enforcing the contract. Once
the collective bargain was made, the possibil-
ity of conflicting substantive interpretation
under competing legal systems would tend
to stimulate and prolong disputes as to its
interpretation. Indeed, the existence of pos-
sibly conflicting legal concepts might sub-
stantially impede the parties’ willingness to
agree to contract terms providing for final
arbitral or judicial resolution of disputes.

Id. at 103-104. Yet, these fears may well be realized if
this Court lets the Decision remain precedent.

3. If Left To Stand, The Decision Will
Allow States And Municipalities To
Improperly Deprive Management
And Labor Representatives Of The
Benefit Of Their Bargains.

Kraft and its Union reached a bargain more
than 25 years ago as to how to best resolve the
contentious issue of Clothes-Changing Compensation.
See Allied Structural Steel Co. v. Spannaus, 438 U.S.
234, 245 (1978) ("[c]ontracts enable individuals [and
organizations] to order their personal and business
affairs according to their particular needs and inter-
ests"). Now, however, the Decision allows states and
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municipalities to essentially rewrite that CBA, re-
quiring Kraft to still pay its workers the higher wages
it promised in exchange for their concession to forgo
Clothes-Changing Compensation, but depriving Kraft
of the benefit of that concession. If the Decision
stands, therefore, workers will receive an unfair
windfall.

4. If Left To Stand, The Decision Will
Open The Floodgates To Litigation
That Congress Meant To Close.

As noted above, Congress passed Section 203(o)
to close a loophole in the PPA that led to a torrent of
litigation over Clothes-Changing Time. Now, there
likely will be a new flood of litigation raising the issue
of whether a state or local law in fact applies to a
particular Clothes-Changing Compensation provision.

5. If Left To Stand, The Decision Will
Undermine The Portal-To-Portal Act.

As Sepulveda notes, Section 203(o) rests on the
same principle as the PPA itself- to allow certain
activities to be defined as outside the scope of hours
worked under certain circumstances for purposes of
compensation. Thus, if one follows the Decision to its
logical endpoint, it places equally at risk the uni-
formity and predictability sought by Congress
through the PPA. The PPA requires that only princi-
pal activities that are compulsory be compensated
and that workers should not receive compensation
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for pre- or post-liminary activities. 29 U.S.C.
§254(a)(2). But under the Decision’s logic, nothing
would prevent a local law from defining an "hour
worked" so that it encompasses activities that are
pre- or post-liminary. For example, the Decision
appears to leave no recourse to employers or unions if
a state or municipality decides to compensate work-
ers for time spent driving from home to work or from
work to home, even though this is traditionally
deemed to be pre- or post-liminary. After all, this
could be viewed an easier path to overtime than
federal law provides.

To provide clarity and direction on this vital
issue, pursuant to Supreme Court Rule 10(c), this
Court should grant the Petition.

CONCLUSION

The petition for a writ of certiorari should be
granted.
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