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QUESTIONS PRESENTED
1. Whether a court of appeals may engage
in comparative juror analysis in the first instance to
determine whether impermissible discrimination
motivated a peremptory challenge in a civil case in
violation of B~tson v. Kentucky, 476 U.S. 79 (1986),
where all of the evidence examined was before the
district court.
2. Whether it is an abuse of discretion for
a court of appeals to remand a case for a new trial
where it has considered all relevant facts, and has
concluded that the district court clearly erred by
overruling a B~t~on objection.
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STATEMENT OF THE CASE
This is an employment discrimination action
brought under Title VII of the Civil Rights Act of
1964, as amended, 42 U.S.C. § 2000e et seq., and the
California Fair Employment and Housing Act, Cal.
Gov’t Code § 12900 et seq., and filed in the U.S.
District Court for the Eastern District of California
on October 1, 1999. Respondents Martha Rivera, et
~1., are 23 Latina and Southeast Asian former
employees of Petitioner NIBCO, Inc. ("Nibco") whose
proficiency in English is limited. They worked at
Nibco’s facility in Fresno, California, which
manufactured and assembled parts for drip
irrigation systems. Their complaint alleges that
Nibco terminated them from jobs they had performed
well for years (in some cases, over fifteen years),
based solely on their failure to pass a non-job-related
written examination that was only administered in
English.
That thirteen-page examination, which
required a 100% score on a battery of true/false,
multiple choice, and other questions requiring
written answers, Ninth Circuit Excerpts of Record
("EOR") 285, necessitated a level and type of English
proficiency greatly exceeding what respondents
actually needed to do their jobs, which were
routinized, unskilled, and non-language-dependent
in nature. After first telling its employees that they
could just sign their names on the examination,
Nibco later informed them that their performance on
the test would, in fact, determine which workers
would be the first to lose their jobs in the event of a
layoff. EOR 292. The only workers to fail the

examination were foreign-born workers of Latin
American and Asian national origins. EOR 293.
Ultimately, they were indeed fired before all other
Nibco employees, in waves of terminations beginning
in July 1998. Id. By contrast, all of Nibco’s
Caucasian employees passed the examination, EOR
286, and were only laid off months later.
Respondents allege that Nibco’s imposition of this
examination, and their consequent terminations,
adversely impacted them because of their national
origins and were unsupported by business necessity.
Trial commenced on October 8, 2008, and jury
selection took place the same day. After the venire
had been narrowed to fifteen Caucasian and six
Latino members, counsel for Nibco exercised three of
his four peremptory strikes to remove Latino
prospective jurors "TG," "RG," and "L." Counsel for
respondents sought a sidebar conference, arguing
that Nibco’s counsel’s stated reasons for striking
those prospective jurors had no factual support in
the record, and that the strikes were discriminatory
under Batson v. Kentucky, 476 U.S. 79 (1986).~
1 Petitioner Nibco has styled one of the appendices to its
Petition, Appendix B, as "Jury Selection Proceedings before the
United States District Court for the Eastern District of
California, dated October 8, 2008." Pet. iv. Appendix B,
however, does not contain the complete transcript of the jury
selection proceedings. Notably, it omits the first 207 pages of
that transcript, including the entire initial voir dire conducted
by the district court. EOR 1-207. The omitted portion, which
includes much of the factual basis for the panel’s comparative
juror analysis, is reproduced as Appendix A ("Resp. App.") to
this brief.
A comparison of Petitioner’s Appendix B with the
corresponding portions of the voir dire transcript also reveals

At sidebar, Nibco’s counsel asserted that he
struck Latina prospective juror TG because her
sister had been fired due to discrimination,2 and
because she had worked in a multilingual workplace
where she "loved working with all of the people of the
different languages." Pet. App. 50. Neither of those
reasons, however, was supported by the record. Pet.
App. 4. Indeed, in response to Nibco’s counsel’s
questioning on voir dire, TG had stated that her
sister had been fired simply because she had "called
off too many times." Pet. App. 47. Nibco’s counsel
also stated that he struck TG because she had once
filed a workers’ compensation claim. Pet. App. 50.
However, although he had questioned TG about that
claim, Pet. App. 47-48, he did not question, let alone
challenge, five Caucasian prospective jurors over
their workers’ compensation claims. Pet. App. 10-23,
46-49; Ninth Circuit Appellants’ Appendix ("AA")
138, 160, 171, 215, 248. He additionally queried TG
about her prior jury service, Pet. App. 48, and
justified his strike of TG on the ground that she had
served on a hung jury, Pet. App. 50. But he did not
question any of the seven Caucasian prospective
jurors who had prior jury service about that subject,
Pet. App. 10-23, 46-49; AA 99, 110, 121, 154, 187,
198, 209, even one who admitted on her
questionnaire that she found it"[h]ard judging
that at least eight paragraphs of those portions of the
transcript, see EOR 211:16-18, 235:12-18, 238 16-18, do not
appear in Appendix B.
2 Nibco’s counsel followed that statement with "[o]r not,"
but said nothing when the district court later gave TG’s sister’s
involvement in a discrimination suit as a reason for upholding
her strike. Pet. App. 55.
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others," Pet. App. 5; AA 154, and another who wrote
on her questionnaire that "[i]t is a waste of time."
AA 99.
Nibco’s counsel justified his strike of Latina
prospective juror RG by stating that her mother had
brought a discrimination lawsuit. Pet. App. 49. He
did so despite RG’s statement to the contrary, in
response to his own voir dire questioning, that her
mother had not filed any such case, and instead had
"just moved on." Pet. App. 19. Nibco’s counsel also
asserted that RG had not been sufficiently
forthcoming on her juror questionnaire concerning
any prior experiences with workplace mistreatment.
Pet. App. 50. This, too, was at odds with the record;
RG had clearly indicated on her questionnaire that
she or those close to her had experienced discipline,
discrimination, and/or harassment on the job. AA
45, 49.
Lastly, Nibco’s counsel said he struck Latino
prospective juror L because L’s father, with whom he
stated L lived, had been "recently" laid off, and
because L had "indicated that, you know, the
experience of his father getting laid off was
something that bothered him and he was concerned
about that." Pet. App. 51. However, L had in fact
said nothing during voir dire about any feelings he
may have had about his father’s layoff. Nor was
there anything in the record indicating that L lived
with his father. Resp. App. Ao146-48; AA 139-49;
EOR 154:20-155:25.
The district judge nonetheless upheld each of
Nibco’s peremptory strikes, expressly accepting as
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true many of Nibco’s counsel’s assertions of fact (and
ultimately disputing none) despite their lack of any
support in the record. Pet. App. 53-55. 59. Among
other things, the district judge stated his
understanding that peremptory strikes were
permissible where the proffered justification "is not
irrational," Pet. App. 54, and "as long as you have a
facially valid reason that has some basis in logic and
strategy". Pet. App. 56.
The jury that was finally seated consisted of
ten Caucasians and two Latinos. After a 27-day
trial,3 the jury returned a verdict in Nibco’s favor.
Respondents appealed to the Ninth Circuit,
contending the district judge clearly erred in
allowing Nibco’s strikes of the Latino prospective
jurors.
Respondents advanced two primary
arguments: (1) that Nibco had made multiple
misrepresentations of fact in justifying those strikes
- misrepresentations that the district court accepted
as true; and (2) that comparative juror analysis
revealed a disparate pattern in Nibco’s counsel’s
questioning and treatment of prospective jurors that
could be reasonably explained only by reference to
the person’s race. Given those indicia of improper
conduct, respondents argued, the district court
clearly erred in not finding that Nibco’s counsel’s
stated reasons for its strikes were pretextual.
In a memorandum disposition, the Ninth
Circuit examined the record of the jury selection.
a Petitioner, inexplicably, refers to the trial as being 52
days long. Pet. 7, 14, 16, 29, 31, 34.
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Pet. App. 4-7. It concluded that the record
"reveal[ed] major flaws in all three of the reasons
accepted by the court" in connection with prospective
juror TG, Pet. App. 4, and accordingly found that
Nibco’s strike of TG violated Hatson. Pet. App. 6.
The panel relied primarily upon several instances
where Nibco had mischaracterized, or proffered
conclusions unsupported by, TG’s actual statements.
Pet. App. 4-5. It also noted two instances where
Nibco’s counsel had not questioned similarly situated
Caucasian jurors as he had questioned TG. Pet. App.
6-7.
Although the panel did not make findings with
respect to the strikes of prospective jurors RG and L,
it nonetheless examined the record and observed
that, as with TG, Nibco’s counsel had made factual
representations about RG and L that had no support
in or even conflicted with the record. Id. The panel
did not apply comparative juror analysis in their
cases. Instead, the panel found that the unsupported
nature of Nibco’s counsel’s factual assertions
concerning RG and L further provided evidence of
intentional discrimination with respect to its strike
of TG. Pet. App. 7.
Sixth Circuit Judge Eugene E. Siler, sitting by
designation, dissented from the memorandum
disposition. Noting his agreement that the district
court was bound "to consider each explanation within
the context of the record, regardless of whether
relevant portions of the record are brought to its
attention by the movant," Judge Siler disagreed that
the district court had committed clear error.
Acknowledging that comparative juror analysis could

indicate otherwise, Judge Siler found that Nibco’s
counsel’s disputed factual representations could have
race-neutral explanations, and thus would have
affirmed the district court. Pet. App. 8-9. Judge
Siler, however, did not object to the panel majority’s
application of comparative juror analysis for the first
time on review.
Nibco’s motion for panel rehearing was denied,
and the entire panel recommended against rehearing
en banc. No judge of the Ninth Circuit voted to
rehear the case en banc. Pet. App. 67-68. Nibco then
sought certiorari.
REASONS FOR DENYING THE PETITION
There Is No Conflict Between The Circuits As
To When Comparative Juror Analysis May Be
Conducted For The First Time On Appeal In A
Civil Case.
Petitioner attempts to conjure a "messy, deep,
and well-established" difference of opinion among the
courts of appeal with respect to when comparative
analysis may be forfeited in situations such as the
one here. Pet. 22. But a review of the cases reveals
that the circuits have rarely confronted the relevant
question squarely. The petition should be denied to
allow those courts additional time to apply MHIer-E]
v. Dretke, 545 U.S. 231 (2005) ("MH]er-El’), and
address in the first instance when, if ever, a court of
appeals reviewing the disposition of a civil action
may not engage in comparative juror analysis for the
first time on appeal.
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As a threshold matter, it is exceedingly
important to note that because the instant case
arises from the civil setting, any decision on the
merits by this Court will not provide guidance to the
courts in the great bulk of cases in which they
consider Batson challenges: habeas appeals from
state criminal convictions under 28 U.S.C. § 2254.
Since the enactment of the Anti-Terrorism and
Effective Death Penalty Act of 1996 ("AEDPA"),
section 2254 allows the grant of a habeas petition
only where the decision on the merits below resulted
in either a "an unreasonable application[] of clearly
established Federal law" or "an unreasonable
determination of the facts in light of the evidence
presented in the State Court proceeding." 28
U.S.C.A. § 2254(d)(1)-(2) (West 2010). That
demanding standard, as the Court is well aware, is
entirely inapplicable in civil actions. The resolution
of the case at bar would only speak to whether a
court of appeals, using comparative analysis for the
first time, may reverse a federal district court that
failed to do so. But it would not address the very
different and much more frequently occurring issue
of whether, and under what circumstances, it might
be "unreasonable" within the meaning of AEDPA for
a state trial court to fail to apply such an analysis in
the habeas setting. It is the latter question that has
preoccupied the courts - not the relatively infrequent
situations in which comparative analysis has become
a disputed issue in the civil context.4
4 Respondent’s review of the more than 1,100 federal and
state cases that cite to M]]]er-Elindicates that fewer than 2% of
those cases arose from the civil context.

But even assuming that a civil case such as
that at bar could be used to shed light, however
inferentially, on whether and when a court of
appeals may conduct a comparative juror analysis for
the first time in the criminal context, the petition
nonetheless should be denied because no substantial
disharmony exists between the courts of appeals on
the latter question. Contrary to Petitioner’s
representations, Pet. 18, an examination of the law
in the Circuits reveals that very few courts of appeal
have squarely considered the issue of whether
comparative analysis is mandatory either by a trial
court or on appeal. As such, there is no welldeveloped conflict on that question for the Court to
address. Petitioner’s suggestion to the contrary rests
upon a misunderstanding of the decisions to which it
cites.
To begin with, Petitioner characterizes the Ninth
Circuit as staking out a clear position that
comparative juror analysis is "mandatory" in all
situations,5 Pet. 18, a position it argues would render
objections based on such analysis non-waivable. But
this characterization is inaccurate. Notwithstanding
Kesser v. Cambra, 465 F.3d 351 (9th Cir. 2006),
which stated that side-by-side juror comparisons are
necessary, id. at 361, other Ninth Circuit opinions
take divergent positions. A month after Kesser was
handed down, for example, another Ninth Circuit
panel stated that it was "not hold[ing] that
5 Petitioner’s first Question Presented wrongly frames
the issue before the Court. The relevant inquiry, instead, is
whether a court of appeals may conduct comparative juror
analysis for the first time on appeal.
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comparative juror analysis is always compelled at
the appellate level." Boyd v. Newland, 467 F.3d
1139, 1148 (9th Cir. 2006). Further, just weeks ago,
another panel affirmed a state court’s rejection of a
Batson challenge despite that court’s failure to
engage in comparative juror analysis. Watkins v.
Small, No. 08-56363, 2010 WL 4117075, "1 (Oct. 20,
2010) (denying habeas petition because "Watkins
fails to show that comparative analysis would have
demonstrated that the prosecutor’s race-neutral
justifications ... were pretextual."). While there is
consensus within the Ninth Circuit that comparative
juror analysis is at least "an important tool that
courts should.., used on appeal," 13oyd, 467 F. 3d at
1148, its habeas decisions at most suggest a rule that
courts of appeal must engage in comparative juror
analysis for the first time on appeal, provided,
however, that the analysis would have helped to
ferret out prohibited discrimination.
Compare
Watkins, 2010 WL 4117075, "1, with Kessor, 465
F.3d at 361. Other than this, because the Ninth
Circuit has not been squarely addressed the issue,
there is no clear rule concerning "forfeiture."
Contrary to Petitioner’s claims, see Pet. 20,
the Sixth Circuit has similarly reached no clear
position on the "forfeiture" question. The single
habeas case cited by Petitioner lends no support for
its contention that comparative arguments can be
forfeited. Rather, in Braxton v. Ganshoimor, 561
F.3d 453 (6th Cir. 2006), reviewing de novo a federal
district court’s grant of a habeas petition, the panel
concluded that the district court had failed to afford
sufficient deference under AEDPA to the trial state
court. Id. at 462. The panel found the state trial
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court’s determinations to be reasonable in light of the
record before it, where defense counsel had failed to
raise comparative juror arguments. Id. at 464-65.
This, however, is a far cry from any holding that
courts of appeal are barred from engaging in side-byside comparisons when they are not raised below. ~

~ Moreover, the Sixth Circuit interprets Millet-El to allow
for comparative juror analysis for the first time in the direct
appeal context. See United States y. Cecil, No. 08-5080, 2010
WL 3120027, *5 (6th Cir. 2010) (engaging in comparative juror
analysis for the first time and finding that comparing jurors
would not have been probative where there was no evidence in
the record which demonstrated that white jurors were
similarly-situated to the struck black juror); United States y.
Katuramu, 174 F. App’x 272, 275-276 (6th Cir. 2006)
(considering comparative juror arguments raised for the first
time on appeal and concluding that the district court had not
erred given the state of the record before it). Thus, while
failure to undertake comparative juror analysis "is not
necessarily reversible error," Cecil, 2010 WL 3120027, *5, the
Sixth Circuit, like the Ninth Circuit, appears to have concluded
that appellate courts must engage in comparative juror analysis
where doing so would prove or disprove discrimination. United
States v. Odeneal, 517 F.3d 406, 419-20 (6th Cir. 2008)
(concluding that Miller-E1 establishes that district courts
should employ comparative juror analysis); United States y.
Torres’Ramos, 536 F.3d 542, 560 (6th Cir. 2008) (finding that
Millet-El "places an affirmative duty on the district court to
examine all relevant evidence that is easily available . . .
includ[ing] examining the juror questionnaires"). As such,
there can be no suggestion of conflict between those courts of
appeal. In any case, however, none of the cases Petitioner cites
has had any occasion to decide whether Millet-El precludes the
"forfeiture" of comparative juror analysis, or if there are any
circumstances in which a court of appeals should not engage in
comparative juror analysis in the first instance.

12
Petitioner similarly mischaracterizes the
Seventh Circuit’s Batson jurisprudence since MillerEl. By concluding that Lamon v. Boatwright, 467
F.3d 1097 (7th Cir. 2006) "limit[s] Millet-El ~ to its
facts", Pet. 21, Petitioner would read into Lamon a
non-existent holding that comparative juror analysis
is not available for the first time on appeal, arguing
that the court did not find reversible error where the
trial court "made no attempt at side-by-side
comparisons." See id. But Lamon, a habeas case, in
no way stands for that proposition,v The petitioner
7 Other Seventh Circuit decisions applying Millet-El have
certainly not shown any inclination to interpret its application
of comparative analysis to reverse the trial court therein as
limited to Miller-Els facts. For example, although one panel’s
great deference to state courts due to AEDPA tipped the
balance in the prosecution’s favor, the panel strongly suggested
that it would have employed comparative juror analysis to
reach a different result. See Bennett v. Gaetz, 592 F.3d 786,
792 (7th Cir. 2010) (affirming denial of habeas petition, but
noting that had the state courts proceeded to the second and
third prongs of the Batson analysis, comparative juror analysis
might have disproved race-neutral reasons for the strikes). In
another habeas case, the Seventh Circuit declined to employ a
comparative analysis not because it concluded Miller-E1 did not
require it, but, rather, because the jurors sought to be compared
were not similarly situated. See Mahaffey v. Ramos, 588 F.3d
1142, 1147 (7th Cir. 2009). The Seventh Circuit, in the context
of direct appeals, has recognized that comparative juror
analysis pursuant to Miller-El is probative when evaluating a
Batson challenge. See United States v. White, 582 F.3d 787,
802 (7th Cir. 2009) (comparing jurors side-by’side to assess
prosecutor’s race-neutral reasons); United States v. Stephens,
514 F.3d 703, 711 (7th Cir. 2008) ("Credibility may also be
evaluated by considering the offering party’s consistency in
applying its non-discriminatory justification."). Importantly,
though, in none of these cases has the Seventh Circuit
considered the issue of forfeiture.
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in the case had argued that the trial court failed to
comply with Miller-El because it had not sufficiently
inquired of a prospective juror, thereby denying her a
sufficiently thorough Batson hearing. 467 F.3d at
1100-01. She asserted that the juror’s answers to
particular questions could have proven that the
prosecutor’s stated reasons for striking the juror
were incorrect. Id. at 1101. But reasoning that
Mi]Ier-E] tasks a court to assess the credibility of the
strike proponent, rather than the correctness of the
reasons proffered for the strike, Lamon concluded
that the answers the petitioner sought would have
shed no light on the prosecutor’s credibility and,
therefore, that comparative juror analysis was
unnecessary. Lamon, thus, was in no way directed to
"forfeiture" issues. Consequently, like other circuits,
the Seventh Circuit employs comparative juror
analysis when it sheds light on the presence or
absence of discrimination, see United States v.
White, 582 F.3d 787, 802 (7th Cir. 2009); United
States v. Stephens, 514 F.3d 703, 715"20 (Tth Cir.
2008); Lamon, 467 F.3d at 1101, but it has not had
occasion to determine whether Millet-El precludes
the "forfeiture" of comparative juror analysis on
habeas.
Petitioner also distorts the Fifth Circuit’s postMiller-E] jurisprudence, characterizing it as having
arrived at a clear standard requiring comparative
juror analysis in the first instance on appeal only in
capital cases, and permitting "forfeiture" or "waiver"
of comparative analysis in all others. See Pet. 20-21.
But while Woodward v. Epps, 580 F.3d 318 (5th Cir.
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2009), was a capital case, the panel did not rely on
that fact in deciding to entertain petitioner’s
comparative arguments for the first time on appeal.
Instead, without noting Miller-El was also a capital
case, the panel simply acknowledged that Miller-E!
had explicitly rejected arguments that appellate
courts should not entertain comparative juror
arguments raised for the first time on appeal, and
proceeded to engage in side-by-side comparisons. Id.
at 338. Further, as recognized by Woodward, it is
not at all clear that the other Fifth Circuit cases
Petitioner cites for this proposition are good law. See
id. For example, though Wright was decided after
Millet-El, that panel does not so much as
acknowledge Millet-El, much less interpret it.s See
Wright v. Harris County, 536 F.3d 436 (5th Cir.
2008). Instead, it relies exclusively on pre-Miller-E1
authority for its assertion that a civil plaintiff can
waive her Jgatson challenge by failing to rebut
reasons proffered for striking a juror. Id. at 438
(citing United States v. Arce, 997 F.2d 1123, 1127
(5th Cir. 1993) and United States v. Rudas, 905 F.2d
38, 41 (2d Cir. 1990)).
Moreover, a broader review of the Fifth
Circuit’s jurisprudence contradicts Petitioner’s
assertion, see Pet. 20-21, that it has sufficiently

s Wright is otherwise distinguishable from the case at
bar. In Wright, the defendant did not dispute the reason for the
strike that was offered by the prosecution. 536 F.3d at 438.
Here, after Nibco’s counsel offered a racially neutral reason,
Respondents’ counsel argued that those reasons were
pretextual.
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considered the issue of "forfeiture." See, e.g., Reed y.
Quarterman, 555 F.3d 364, 369-370 (5th Cir. 2009)
(resolving, on habeas review, to employ comparative
juror analysis where those arguments had not been
raised to the state courts, because state courts had
not consistently applied a procedural bar). And, even
if looking to cases not governed by AEDPA, the Fifth
Circuit’s decisions in fact are in harmony with the
case at bar. See, e.g., United States v. Williams, 610
F. 3d 271, 283 n.13 (5th Cir. 2010) (holding Millet-El
does not prohibit comparisons on appeal not
previously explored); United States v. Brown, 553
F.3d 768, 796-97 (5th Cir. 2008) (engaging in
comparative juror analysis for the first time on
appeal).
Only a few other post-Mi]Ier-El courts of
appeal have considered the issues of "forfeiture" or
"waiver." But, even in the direct appeal context, they
have inexplicably failed to consider Miller-El. See
United States v. Wa/ley, 567 F.3d 354, 358 (Sth Cir.
2009) (relying on pre-Miller-E1 cases to conclude that
it would not consider comparative juror arguments);
United States v. Chapman, 209 F. App’x 253, 263-64
(4th Cir. 2006) (concluding, based on pre-Miller-E1
cases, that arguments related to juror differences
had been waived or forfeited because they had not
been raised in the district court); United States v.
Houston, 456 F.3d 1328, 1338 (llth Cir. 2006) (citing
Smith v. Hornet, 839 F.2d 1530, 1534-35 (llth Cir.
1988)).9 Plainly, these Circuits would benefit from
9 The other cases cited by Petitioner regarding the
Eleventh Circuit’s jurisprudence (Pet. 21-22) shed no light on
whether the Eleventh Circuit opines that comparative
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additional time to consider and formulate positions
on such issues in light of this Court’s decisions.
In sum, the Court should deny the petition
because there is no well-developed split in circuit
authority as to whether comparative analysis may be
conducted in the first instance on review of a habeas
claim - a question upon which resolution of the
instant case would, in any event, provide only
oblique guidance.
Certiorari Would Also Be Inappropriate
Because The Matter Below Was Correctly
Decided, And Judicial Economy Would Not Be
Served
Petitioner additionally suggests that the panel
opinion fundamentally misunderstands the Court’s
decisions in Millet-El and Snyder v. Louisiana, 552
U.S. 472 (2008) ("Snyde?’), and "runs counter to wellarguments can be forfeited in habeas cases in light of Miller-El.
In both Hightower y. Terry, 459 F.3d 1067 (11th Cir. 2006), and
Atwater y. Crosby, 451 F.3d 799 (llth Cir. 2006), the Eleventh
Circuit reviewed state court decisions and did not engage in
comparative juror analysis, citing to the highly limited and
deferential review required by 28 U.S.C. § 2254. Hightower,
459 F.3d at 1071-72 (declining to consider comparative juror
analysis arguments because they were not raised to the state
courts and because petitioner had failed to adequately plead
that failure to raise those arguments constituted ineffective
assistance of counsel); Atwater, 451 F.3d at 807 (deferring to
state courts’ reasonable application of l~atson, and declining to
consider comparative juror arguments). Atwater is further
distinguishable from the case at bar because there was no
evidence in the record regarding the jurors which the Eleventh
Circuit could have analyzed. 451 F.3d at 807.
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established principles of fact-finding, forfeiture, and
appellate procedure." Pet. 22. These extravagant
claims are simply unsupported. Moreover, even
assuming arguendo Petitioner’s concerns were to be
credited, certiorari would be judicially inefficient in
that the decision below is supported by independent
grounds not raised here, and further because
Petitioner cannot demonstrate that the resolution of
those concerns would inure to the benefit of more
than a de minimis number of cases in the lower
courts.
A. The Panel Properly Read and Applied
MlIler-El and S~ yder.
The panel below simply did as this Court did
in Mi]]er-E?. it conducted a comparative analysis for
the first time on review and, in so doing, looked to
unexamined evidence that was available to the trial
court during the jury selection process. Indeed, the
command that a reviewing court must consider all
evidence bearing upon pretext is plainly set forth in
MHler-E], which held that comparing relevant jurors
was a "powerful" means of overcoming the "practical
difficulty of ferreting out discrimination," and then
proceeded to conduct just such an analysis in the
first instance on appeal. 545 U.S. at 238, 241.
Petitioner’s attempt to dismiss Mi]]er’E1s extensive
comparative analysis, which forms the backbone of
its reasoning, as nothing more than "illustrative"
dicta, Pet. at 24 - particularly where it occupied over
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20 pages of the Court’s opinion, id. at 241-63 - is
thus far-fetched.10
Indeed, the dissent in Miller-El criticized the
majority for the very same reasons that Petitioner
criticizes the panel decision here. It contended that
"arguments about" specific juror comparisons "were
not properly before" the Court because they were not
"put before the Texas courts." 545 U.S. at 241 n.2
(citing 545 U.S. at 279 (Thomas, J., dissenting)). But
the majority specifically rejected this reasoning,
explaining that "the dissent conflates the difference
between evidence that must be presented to the state
courts to be considered by federal courts in habeas
proceedings and theories about that evidence." Id.
(emphasis added). The Court held that once the
evidence was properly in the record, the defendant
was free to make comparative arguments about that
evidence to support his Batson challenge on appeal
even if he did not specifically advance these theories
about that evidence below. Id. Petitioner goes
further to contend that Millet-El must be read as
rejecting the panel’s consideration of the prospective
jurors’ questionnaires themselves. But as Petitioner
itself notes, Miller’E1 expressly declined "to reach
10 Petitioner faults the panel for citing to Kesser for its
statement that Miller-Elrequires comparative juror analysis to
be conducted on appeal, even where it was neither sought nor
utilized below. Pet. 23 (citing Kesser, 465 F.3d at 361). Yet, as
noted above, the salient inquiry here is not whether the Ninth
Circuit was "required" to conduct a comparative juror analysis,
but rather whether it was permitted to do so here. Nothing in
this case calls upon the Court to establish a categorical rule
that such an analysis is mandatory in all factual situations.
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any question about waiver under [28 U.S.C.]
§2254(d)(2)", id. at 257 n.15, rejecting the dissent’s
view that such consideration was improper. Id. at
241 n.2.
Petitioner’s creative - if opaque - argument as
to how Miller-El could not possibly have endorsed
the first-time use of comparative analysis on appeal
(despite having done so itself), because the Court
would have exceeded its own limits of habeas review
by doing so, is wholly without merit.11 It rests on the
unfounded assumption that utilizing comparative
juror analysis for the first time on review is somehow
questionable under "clearly established Federal law."
But the far simpler explanation is that the Court
believed it was acting consistently with clearly
established law when it undertook a comparative
analysis for the first time on appeal. Petitioner’s
assertion that courts have cited "widely" to
E/’s "augmented record" as "confirmation" that
comparative juror analysis cannot be conducted on
appeal in other factual

11 Petitioner asserts that "[h]ad the [Miller-E~ Court
believed that it was establishing a new procedural rule, it could
not have applied that rule to Miller-E1 .... Instead, Miller E1 I[
made clear that it was ’simply following clearly established law
as AEDPA requires’; it was not ’alter[ing] Batson claims’ or
’craft[ing] a new legal standard."’ Pet. 24. (citing Golphin v.
Branker, 519 F.3d 168, 186 (4th Cir. 2008)). In Golphin,
however, the Fourth Circuit simply observed that Millet-El did
not change the established three’step process for analyzing
Batsan claims; the panel was not directed to alleged issues of
"waiver" or "forfeiture." Id.
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circumstances, Pet. 23, rests on just two citations,
neither of which supports that proposition.12
Similarly, the claim that Snyder, also supports
Petitioner’s attack upon the panel’s use of
comparative analysis in the first instance is likewise
wanting. Snyder clearly holds that "all of the
circumstances that bear upon the issue of racial
animosity must be consulted." 552 U.S. at 478
(emphasis added). Moreover, Snyde~s detailed
12 Judge Rymer’s dissent in Kesser nowhere discusses
forfeiture. Instead, she appeared most concerned by the
absence of a "record for comparing challenged jurors to
unchallenged jurors." 465 F.3d 351,386 (9th Cir. 2006) (Rymer,
J., dissenting). In the case at bar, of course, such a record
exists. See supra pp. 2-3. In addition, Hi~htower rests its
holding on a quirk of Georgia "state procedural law" that is
inapplicable in this direct civil appeal. Seo 459 F.3d at 1070-71.
There, the criminal defendant raised a Batson challenge
(without specifically requesting comparative juror analysis) as
part of his direct criminal appeal in state courts that he
ultimately lost. [d. He then filed a habeas petition in state
court raising the same Batson challenge on state collateral
review. The state courts rejected that argument as a matter of
Georgia state procedural law, under which "issues raised in a
defendant’s direct appeal of his conviction cannot be relitigated
on collateral attack in a habeas corpus proceeding." Id. The
petitioner then filed his federal habeas petition raising the
same Batson challenge, and for the first time argued that the
court should have conducted a comparative juror analysis. Id.
It was this final habeas petition before the Eleventh Circuit in
Hightower, and the court held that the state procedural law
"precluded him from relitigating" his overall Batson challenge
and barred him from making new arguments that he did not
present in his direct appeal. Id. at 1071. Here, in contrast, no
analogous state procedural law or related collateral review
applies.

21
comparison of the prosecution’s disparate treatment
of African-American and Caucasian prospective
jurors, see 552 U.S. at 479-81, 483-85, clearly
demonstrates that such strong language is not mere
"illustrative" dicta, as Petitioner would have it. See
Pet. 24. Indeed, Snj~der in fact relied in part upon
evidence that was never mentioned in the trial court.
_[d. at 489 (Thomas, J., dissenting). Petitioner’s effort
to characterize Snyder as disfavoring comparative
analysis "based on a cold appellate record," Pet. 24, is
seriously undercut by Snyde~s own use of just such a
record to reverse the Louisiana trial and supreme
courts. Snyde~s admonition that appellate courts
must be "mindful" of potential concerns regarding
evidence not fully explored at trial, 552 U.S. at 483,
to which Petitioner alludes, must therefore be
understood in light of Snyde~s notable lack of
hesitation to act upon the results of comparative
analysis where its import was clear.
In sum, the panel correctly interpreted MillerE] and Snyder. Petitioner’s claim to the contrary
finds no support in either of those decisions.
B. Petitioner’s Appeal To Deference Itself Is
At Odds With This Court’s Precedents.
Substantial deference is indisputably owed a
district court’s findings concerning pretext. But
Respondents dispute Petitioner’s apparent
assumption-even in the face of plain evidence of
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pretext indicative of clear error - that such deference
is essentially unbounded.13 Such a reading of Batson
would effectively render it a dead letter; accordingly,
even under the heightened standard applicable in
the habeas context, the deference due the trial court
is "demanding but not insatiable," Miller-El, 545
U.S. at 240; see also Millet-El v. Cockrell, 537 U.S.
322, 340 (2003) ("Even in the context of federal
habeas, deference does not imply abandonment of
judicial review.").
The panel’s analysis of the proceedings
regarding Latino prospective juror TG, upon whose
strike the panel based its reversal, demonstrates
that its inferences of pretext were squarely
supported by this Court’s precedents, and not
insufficiently deferential to the district court. See
Pet. App. 4-5. The panel first noted that Nibco’s
counsel misrepresented TG’s statements during voir
dire, stating that TG had expressed fondness for a
previous employer because its workforce was
multilingual, and that her sister had experienced
workplace discrimination. Pet. App. 4-5. Neither of
those representations - adopted by the district court,
13 Petitioner’s talismanic invocation of a trial judge’s
ability to judge credibility and demeanor as virtually trumping
meaningful review finds no support in its own reliance upon
Tt~aler v. Haynes, 130 S. Ct. 1171 (2010). There, the Court
explicitly rejected the notion that only a trial court judge who
"personally observed and recalls" relevant demeanor evidence
can reach the merits of Batson’s third step. Id at 1174-75. In
so doing, Tha]er repudiated the Fifth Circuit’s statement that
"no court, including ours, can now engage in a proper
adjudication of the defendant’s demeanor-based Batson
challenge as to prospective juror Owens because we will be
relying solely on a paper record .... " Id. at 1173.
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Pet. App. 55, without comment by Nibco’s counsel was supported by the voir dire transcript. The
panel’s inference of pretext frown misrepresentations
such as these is entirely consistent with this Court’s
skepticism of proffered reasons for strikes that have
no support. See Purkett v. Elem, 514 U.S. 765, 768
(1995) ("implausible and fantastic justifications may
(and probably will) be found to be pretexts for
purposeful discrimination.").
The panel then observed that Nibco’s counsel
questioned TG about a prior workers’ compensation
claim, presumably to probe for evidence of antiemployer sentiment, but that he chose not to
question several Caucasian prospective jurors who
had also filed such claims. Similarly, it noted that
although Nibco’s counsel pointed to TG’s prior
service on a hung jury as a reason for striking her,
he failed entirely to question several other Caucasian
jurors with jury experience, including one who had
trouble "judging others." In finding indicia or pretext
in these instances, the panel again adhered to this
Court’s suspicion of proffered concerns as to which
Caucasian prospective jurors were not questioned.
~eo Mi]]er-E1, 545 U.S. at 246 ("[T]he State’s failure
to engage in any meaningful voir dire examination
on a subject the State alleges it is concerned about is
evidence suggesting that the explanation is a sham
and a pretext for discrimination").
On all of those points, particularly given the
stark nature of the facts pointing to discrimination,
the panel acted well within this Court’s precedents in
finding Nibco’s counsel’s stated reasons for striking
TG as pretext. In not deferring to the district court’s
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opposite conclusion, the panel did precisely what this
Court did in Miller-El and Snj~der- it rejected a trial
court’s finding of no pretext where the evidence to
the contrary was plain and overwhelming.
C. Alternative And Independent Grounds
Exist For The Decision Below.
Certiorari would additionally be inappropriate
here inasmuch as the panel did not rest its decision
on its application of comparative analysis alone.
Instead, it focused equally if not more on factual
misrepresentations made by Nibco’s counsel about
Latina prospective juror TG. See Pet. App. 4-5
("First, Nibco’s assertion that TG’s sister had
experienced discrimination
was completely
unfounded and has no support in the record. Second,
TG never said she loved working in a multilingual
environment. Nibco conflated two unrelated
statements in asserting otherwise .... And it is
implausible that TG would have been biased by her
sister’s dismissal: the record shows that TG believed
that it was her sister’s own fault, because she missed
too much work."). The panel likewise pointed to
similar misrepresentations of fact concerning L14 and
14 See Pet. App. 6 ("Nibco’s only proffered reason for
striking Juror L was that he lived with his father who had been
recently laid off due to a lack of work. Nibco’s counsel stated
that Juror L ’indicated that . . . the experience of his father
getting laid off was something that bothered him and he was
concerned about that.’ Counsel repeated three times that Juror
L lived with his father and twice stressed that the lay-off was
recent .... However, neither the court nor the parties asked
him about the lay-off during voir dire (in fact, neither party
asked him any questions at all), and there is no evidence in
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RG15 as further undermining Nibco’s counsel’s
credibility with respect to his strike of TG. The
panel found the district court’s acceptance of these
misstatements of fact, and its failure to perceive in
them strong evidence of pretext, to constitute clear
error. Pet. App. 4-7; aeeordPurkett, 514 U.S. at 768.
These indicia of racial purpose - objective
misstatements of fact - are in no way dependent
upon comparative analysis. The panel pointed to
them as a separate and independent ground for
discerning pretext in Nibco’s strike of TG. Petitioner
does not challenge the decision below on this basis.
Because this separate ground exists for affirming the
panel’s decision, it would not be in the interests of
judicial economy for the Court to grant the requested
writ.
D. Even If Credited, Petitioner’s Concerns Are
Not ’~[mportant And Recurring" In Nature.
For the reasons discussed above, this case was
correctly decided and lies well within this Court’s
precedents. Additionally, it is not a case where
either the voir dire transcript or the juror questionnaires
regarding how Juror L felt about it. Nor is there any evidence
that the lay-off was recent, or that Juror L lived with his father.
Nibco’s lack of foundation for its assertions is troubling.").
15 See Pet. App 7 n.4 ("Nibco’s proffered reason for
striking [RG] was similarly problematic. Nibco asserted that
RG’s mother had been involved in a discrimination suit against
her former employer. However, the record reveals that RG’s
mother had experienced discrimination at work and then ’just
moved on."’).
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Petitioner can point to "a considerable number of
suits [that] are pending in the lower courts which
will turn on resolution of these issues."
Massachusetts Trustees of Eastern Gas ~z Fuel
Assocs. v. United States, 377 U.S. 235, 237 (1964).
As already noted, see supra note 4 and
accompanying text, the instant case is scarcely
typical of most Batson litigation in that it arises from
the civil context, in which the legal standards
applying to criminal habeas as a result of AEDPA do
not apply. As such, any contention that the precise
issues that Petitioner discerns here will recur with
comparative frequency would be implausible.
Coupled with the absence of a genuine and fully
developed circuit conflict on those issues, this is most
certainly not a case where such issues "can be
effectively resolved only by the prompt action of the
Supreme Court alone." Justice Harlan, Some
Aspects of the Judicial Process in the Supreme Court
of the United States, 33 Austl. L.J. 108 (1959).
HI.

The Panel Did Not Abuse its Discretion by
Remanding for a New Trial.

After concluding that the district court had
committed clear error by denying Respondents’
Batson challenge, the panel did not abuse its
discretion in ordering a new trial, instead of
remanding for further consideration. Courts of
appeals have wide authority to fashion appropriate
remedies for a clear error committed by the district
court. See 28 U.S.C.A. § 2106 (West 2010) ("any ...
court of appellate jurisdiction may affirm, modify,
vacate, set aside or reverse any judgment, decree, or
order of a court lawfully brought before it for review,

27
and may remand the cause and direct the entry of
such appropriate judgment, decree, or order, or
require such further proceedings to be had ")
....
This Court reviews for abuse of discretion the
appropriateness of the appellate court’s remedy. Cf.
Weisgram v. Marley Co., 528 U.S. 440, 456 (2000)
(upholding under abuse-of-discretion review an
appellate court decision to reverse a jury verdict and
grant judgment as a matter of law, pursuant to
Federal Rule of Civil Procedure 50, to the party that
lost at trial rather than remanding for a new trial).
"[D]eference
is the hallmark of abuse-ofdiscretion review." General Elec. Co. v. Joiner, 522
U.S. 136, 143 (1997).
Petitioner argues repeatedly that the district
court should have been given the opportunity to
"consider" "new arguments and evidence" that the
trial court failed to address the first time. Pet. 3133. Although Petitioner nowhere actually specifies
what precisely is to occur on remand, its wording
suggests that it seeks either to allow the district
court to: (1) make additional factual findings
regarding disputed or unknown underlying facts;
and/or (2) simply re-weigh the underlying facts that
it ignored in the first instance, and decide whether
those facts demonstrate purposeful discrimination.
The panel did not abuse its discretion when it
determined that neither remedy was necessary here.
It is not reversible error for an appellate court
to decline to remand for an evidentiary hearing
where all of the relevant underlying facts are known
and undisputed. See, e.g., Jenkens & Gilchrist v.
Groia & Co., 542 F.3d 114, 118 (5th Cir. 2008) ("[A]
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remand for specific findings is unnecessary ’if a
complete understanding of the issues may be had
without the aid of separate findings."’) (internal
citation omitted); accord United States v. Sawyer,
441 F.3d 890, 894 n.1 (10th Cir. 2006); Mobil
Shipping and Transp. Co. v. Wonsild Liquid Carriers
Ltd., 190 F.3d 64, 69 (2d Cir. 1999); United States v.
Fontanez, 878 F.2d 33, 36 (2d Cir. 1989) (refusing to
remand for an evidentiary hearing where "the facts
are clear and undisputed.").
Here, a remand for further factual findings
would have been pointless because all of the relevant
facts are known and undisputed. There is no dispute
about the racial composition of the prospective
jurors, the contents of their juror questionnaires, or
what they said during voir dire. There is likewise no
dispute about Nibco’s counsel’s proffered reasons for
striking the Latino prospective jurors. While
Petitioner is correct that in some cases a factual
finding by trial courts regarding counsel’s demeanor
may be probative, no such fact-finding was required
here, where the Batson violation was apparent even
in the absence of such evidence. Nor did the panel
need to look to evidence regarding the demeanor of
prospective jurors to conclude that Nibco’s strike of
TG was racially motivated, especially since Nibco’s
strike of TG was not based on her demeanor. Pet.
App. 6. Thus, all of the underlying facts relevant to
the Batson inquiry here were known and undisputed.
The panel did not abuse its discretion by declining to
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remand for an evidentiary hearing that was not
necessary.
Likewise, the panel was not required to
remand the case for the district court merely to reweigh the undisputed underlying evidence that it
ignored in the first instance. Appellate courts
routinely refuse to remand matters to the trial court
simply to consider the import of undisputed facts.
See, e.g., Sabinsa Corp. v. Creative Compounds,
LLC, 609 F.3d 175, 183 (3d Cir. 2010) (refusing to
remand for "a re-weighing of the applicable factors"
regarding the ultimate factual question of "likelihood
of confusion" under the Lanham Act because to do so
"would be a waste of judicial resources" "[w]here the
facts are largely undisputed" and "application of the
correct standard could support only one conclusion.").
Indeed, in Miller-E1 itself, the Court considered juror
questionnaires and juror information cards, even
though it was "not clear to what extent the lodged
material expand[ed] upon what the state judge
knew." 545 U.S. at 257 n.15. In addition to
examining evidence not weighed by the trial court,
the Court considered arguments about the evidence
on the record that, similarly, had not been presented
to the state courts. Id. at 241 n.2. Yet the Court did
not remand the matter to the state courts to weigh
these new pieces of evidence and theories about that
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evidence. Id. at 266. Instead, it weighed the
relevant evidence itself, found an equal protection
violation, and entered judgment for the petitioner.16
Other appellate courts have likewise reached the
ultimate issue of the Batson question themselves in
the first instance, instead of remanding to the trial
court for a re-weighing of undisputed facts.17 And
contrary to Petitioner’s suggestion, not all of these
cases involve habeas petitioners,is The panel
certainly did not abuse its discretion when it took the
same approach here, particularly where the relevant
facts were not open to dispute.

~ This entry of judgment on the habeas petition was
equivalent to granting a new trial. Indeed, on remand the Fifth
Circuit set aside the petitioner’s conviction and ordered him
released unless he promptly received a new trial. MH]er’EI v.
Dretke, 142 F. App’x 802 (5th Cir. 2005).
~v ~¢ee Hayes v. Thaler, 361 Fed.App’x 563, 575 (5th Cir.
2010) (considering a juror rating form and juror cards that were
not available to the trial court, and then setting aside the
conviction rather than remanding to the state court to re-weigh
the new evidence); Reed, 555 F.3d at 374, 382 (conducting a
comparative juror analysis for the first time on collateral review
and setting aside a criminal conviction, rather than remanding
to the state court to weigh the evidence in the first instance);
Stephens, 514 F.3d at 713 (declining to remand for
reconsideration of the Batson issue because it "would be a
redundant exercise" to do so where "the record now in its
entirety presents only one plausible conclusion").
~s See Stephens, 514 F.3d at 713 (involving a direct appeal
of a criminal conviction in federal court).
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CONCLUSION
The petition should be denied.
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