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QUESTIONS PRESENTED

1. Whether a county violates the "equal terms"
provision of the Religious Land Use and
Institutionalized Persons Act of 2000 ("RLUIPA"), 42
U.S.C. § 2000cc(b)(1) (2006), when it treats a
religious organization less favorably than a similarly
situated secular organization.

2. Whether a county violates the "unreasonable
limitations" provision of RLUIPA, 42 U.S.C. §
2000cc(b)(3)(B), when it severely limits the amount
of space available for church construction in the
jurisdiction and subjects a religious organization to
arbitrary procedures that render compliance
exceedingly difficult.



ii

RULE 29.6 DISCLOSURE STATEMENT

Respondent Rocky Mountain Christian Church is
a non-profit corporation organized under the laws of
the State of Colorado. It is not a subsidiary or
affiliate of a publicly held company. No publicly
owned company owns any part of it.
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STATEMENT

A jury sitting in the United States District Court
for the District of Colorado found that Petitioner--
the Board of Commissioners of Boulder County ("the
County")--had violated two provisions of the
Religious Land Use and Institutionalized Persons

Act of 2000 ("RLUIPA"), 42 U.S.C. §§ 2000cc-2000cc-
5 (2006). First, it found that the County had violated
RLUIPA’s "equal terms" provision, which prohibits a
government    entity    from    "impos[ing]    or
implement[ing] a land use regulation in a manner
that treats a religious assembly or institution on less
than equal terms with a nonreligious assembly or
institution." § 2000cc(b)(1). And second, the jury
found that the County had violated RLUIPA’s
"unreasonable limitations" provision, which prohibits
a government entity from "impos[ing] or
implement[ing] a land use regulation that
unreasonably    limits    religious    assemblies,
institutions, or structures within a jurisdiction."
§ 2000cc(b)(3)(B).

In an opinion decided on the narrowest possible
grounds, the United States Court of Appeals for the
Tenth Circuit held that there was sufficient evidence
in the record to support both jury findings as a
matter of law. 1 The Court had no reason to delve
into the weighty constitutional questions the County

1 The jury also found that the County had violated RLUIPA’s
"substantial burden" provision, § 2000cc(a), but the Court of
Appeals did not find it necessary to review that finding given its
affirmance of the judgment based on the equal terms and
unreasonable limitations verdicts.



showcases in its Petition for Certiorari, because it
found that "[t]he County waived its constitutional
challenges to the equal terms and unreasonable
limitations provisions" by not preserving them in its
opening brief on appeal. Petition Appendix ("App.")
at 18 (emphasis added). Nor did the Court have
occasion to take sides on any Circuit split: the splits
alleged in the Petition are either illusory or
irrelevant to this case as it has been presented.
What remains for this Court to review, therefore, is
little more than a fact-bound, sufficiency-of-the
evidence challenge that touches upon aspects of
RLUIPA that have not generated any serious
divisions of authority. The Petition thus raises no
issues of national importance and should be denied.

1. Rocky Mountain Christian Church ("the
Church" or "RMCC") is a nondenominational
Christian church located in Niwot, Colorado, an
unincorporated section of Boulder County. The
Church is located in a rural, but nonetheless
developed, portion of the County. It is situated next
to a large housing development, a high school, and a
water treatment facility. App. 5. The County has
designated certain parcels of land near the Church
as "receiving areas" for "transferable development
rights." See Court of Appeals Appellant’s Appendix
("A.") at 4031:10-18. This means that developers
who own land designated as a "sending area" may,
under certain circumstances, transfer development
rights to a receiving area. In other words, Petitioner
discourages development in certain parts of Boulder
County by encouraging higher-density development
on certain parcels located near the Church.



The Church acquired its 55-acre Niwot tract in a
series of three transactions from 1985 through 1994.
A. 3406:7-11. With the County’s approval, the
Church ultimately built a 106,000 square foot
facility, which includes worship space, classrooms, a
gymnasium, and a 380-student kindergarten-
through-eighth-grade school, the Rocky Mountain
Christian Academy. A. 3411:3-10. The County’s
Land Use Director testified at trial that the existing
facility is "compatible with the harmony of this rural
neighborhood." A. 3934:12-16.

2. In 2002, the Church requested permission
from the County to expand the student body at the
Christian Academy by 120 students and to place
temporary modular units on the Niwot campus. The
County approved use of the modular units for three
years and advised the Church that its application to
replace the modular units with a permanent
structure must include a master plan outlining all of
the Church’s future development goals for the site.

The Church complied with the County’s request
by hiring outside consultants to assess its future
growth needs. The consultants determined that the
Church ultimately would grow to include over 8,000
members and would require a minimum of 300,000
square feet of space to accommodate the
congregation’s needs. A. 3692:16-3693:19. When it
came time to submit the master plan to the County,
however, the Church asked for approval of a much
smaller expansion of its existing facilities--a 28,000
square-foot gymnasium, a 6,500 square-foot chapel,
57,500 square-feet of additional space for the school
building, gallery space connecting the new and
existing buildings, and a modest 150-seat expansion
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of the main worship building’s seating capacity (but
not its size). App. 7. In its Petition, the County
asserts that the Church’s proposed 240,800 square
foot facility would be "Boulder County’s largest
building." Pet. 6. However, as the Tenth Circuit
noted, an industrial park neighboring the Church,
the Boulder Technology Center, contains 500,000
square feet of space. App. 5~

3. As the Tenth Circuit noted in its opinion,
"[t]he County’s land use staff found that the
application met the objective requirements [of
Boulder County’s Comprehensive Plan governing
land use], but conflicted with the subjective goals of
the Comprehensive Plan." App. 7. Specifically, the
staff found that the Church’s proposal would result
in an "over-intensive use of the land," a decision the
staff made only after it applied a special formula for
determining land-use intensity that it had not
applied when evaluating other applications.2 The
staff recommended that the application be rejected.
The County largely adopted the staffs
recommendation, denying all of the application
except for the 150-seat expansion of the Church’s
main worship space and a 10,000-foot permanent

2 App. 7-8 ("The staff report used an unusual method to find
that the expansion would be an over-intensive use: typically, a
proposed use is not over-intensive if less than 50% of the site’s
surface area would be covered by a structure or a parking lot,
and in this case the expansion would only result in 35%
coverage. Instead, the land use staff deemed the expansion an
over-intensive use because it doubled the church’s square
footage and significantly increased the parking area." (citations
omitted)).
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addition to replace the temporary modular units the
County had approved in 2002. App. 8.

As the Court of Appeals noted in its opinion, in
addition to being required to jump through newly
erected bureaucratic hoops, the Church was also
subjected to derogatory comments by one of the
County’s Planning Commissioners, who snidely
greeted the Church’s veteran land use consultant at
a key hearing by remarking, "’Rosi, you can bring in
your Christians now.’" Id.

4. The County denied the Church’s application to
expand its school and gymnasium facilities, even
though it had approved a nearly identical application
for an expansion project of similar scope that was
submitted by a secular institution, the Alexander
Dawson School. Dawson had received permission to
build a similar size gym, and its resulting buildings
were, as the County’s land use expert testified,
"similar[ ]" in terms of the "total amount of square
footage" to the Church’s proposed project. A. 4708:1-
2; App. 12. The Church and the Dawson School are
both located in "Agricultural Districts and
designated as agricultural lands of importance."
App. 12. The only material difference is that,
compared to the Church, the Dawson School is in "a
more rural area," A. 4212:19-20 (Testimony of R.
Koopman), a factor that would seem to make the
school’s location more environmentally sensitive than
the Church’s.

5. Shortly after the Church’s application was
denied, the County unsuccessfully sought a
declaratory judgment that it had acted consistently
with RLUIPA. See Bd. of County Comm’rs of
Boulder Cnty. v. Rocky Mountain Christian Church,



481 F. Supp. 2d 1181, 1190 (D. Colo. 2007)
(dismissing the County’s complaint). The Church
filed its own action, seeking an injunction to require
the County to approve its application. The matter
proceeded to trial, and after 12-days of proceedings
that included expert testimony offered by both sides,
the jury returned a verdict in favor of the Church,
finding that the County had violated RLUIPA’s equal
terms, unreasonable limitations, and substantial
burden provisions.3    The presiding judge, the
Honorable Robert E. Blackburn, denied the County’s
post-trial motion for judgment as a matter of law and
entered a permanent injunction requiring the
County to approve the Church’s application.

6. The County appealed, and the Tenth Circuit
affirmed the District Court’s ruling on the narrowest
possible grounds. It avoided any discussion of
constitutional issues or of the RLUIPA provision that
has stoked the most controversy among the Courts of
Appeals--the substantial burden provision.4

3 The substantial burden provision states: "No government

shall impose or implement a land use regulation in a manner
that imposes a substantial burden on the religious exercise of a
person, including a religious assembly or institution, unless the
government demonstrates that imposition of the burden on that
person, assembly, or institution--(A) is in furtherance of a
compelling governmental interest; and (B) is the least
restrictive means of furthering that compelling governmental
interest." 42 U.SoC. § 2000cc(a)(1).

4 Compare Civil Liberties for Urban Believers v. City of

Chicago, 342 F.3d 752, 761 (7th Cir. 2003) ("We therefore hold
that, in the context of RLUIPA’s broad definition of religious
exercise, a land-use regulation that imposes a substantial
burden on religious exercise is one that necessarily bears direct,
primary, and fundamental responsibility for rendering religious
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Instead, the Tenth Circuit affirmed on the basis of
two other RLUIPA provisions--the equal terms and
unreasonable limitations provisions.    App. 18
("Because we affirm the permanent injunction on the
basis of the equal terms and unreasonable
limitations verdicts, as discussed below, we need not
review the sufficiency of the evidence of the
substantial burden claim.").

The Court explicitly declined to address the
constitutional questions that the County raises in its
Petition.    It explained that the County had
"preserved only its challenge to the constitutionality
of RLUIPA’s substantial burden provision," which
the Court found it unnecessary to address because
the verdict could be upheld on the basis of the equal
terms and unreasonable limitations verdicts. App.
18. "The County waived its constitutional challenges
to the equal terms and unreasonable limitations
provisions," the Court concluded, "because its
mention of those arguments in its opening brief,
Aplt’s Br. at 38 n.7, is too cursory and undeveloped
for review." Id.

REASONS FOR DENYING THE PETITION

This case is not a suitable vehicle for reaching the
question presented in the Petition, because the
question was neither presented to nor decided by the

exercise--including the use of real property for the purpose
thereof within the regulated jurisdiction generally---effectively
impracticable."), with Midrash Sephardi, Inc. v. Town of

Surfside, 366 F.3d 1214, 1227 (llth Cir. 2004) ("[W]e decline to
adopt the Seventh Circuit’s definition--which would render
[RLUIPA] § b(3)’s total exclusion prohibition meaningless
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Court of Appeals. The County raises a seemingly
august question of constitutional law--whether the
equal terms and unreasonable limitations provisions
of RLUIPA are constitutional. But, as the County
concedes in a footnote, "[t]he Tenth Circuit avoided a
discussion of whether its interpretation of RLUIPA
was unconstitutional as applied by claiming that
Boulder County did not adequately preserve its
constitutionality argument." Pet. 29 n.4.

The County’s waiver problem extends to its
statutory interpretation arguments as well. Until its
Petition for Rehearing in the Court of Appeals, the
County had not disagreed with how the District
Court articulated the elements of an RLUIPA equal
terms claim. Indeed, the County’s own proposed jury
instruction is virtually indistinguishable from the
standard subsequently applied by the Tenth Circuit.
Compare A. 2702-03 (County’s proposed jury
instruction), with App. 11.

Waiver issues aside, this case does not present an
occasion to resolve any Circuit split over the
appropriate standard to be applied in an equal terms
case: there is no split over the standard governing
as-applied challenges like the Church’s in this case,
and the Tenth Circuit’s decision is, in any event,
fully consistent with any standard that the County
might belatedly espouse. There is, likewise, no
Circuit split regarding application of RLUIPA’s
unreasonable limitations provision.

Finally, the Court of Appeals’ carefully crafted,
narrow opinion was correct on the merits and, as a
practical matter, will have very little effect on local
government planning efforts in the Tenth Circuit--
as long as counties and municipalities apply their



9

land use codes in the evenhanded manner Congress
intended when it enacted RLUIPA.

A. The County Has Waived the Question
Presented in its Petition.

The Petition purports to present a single
question:     "Whether the Equal Terms and
Unreasonable Limitations provisions of [RLUIPA]
expand the scope of legal protection granted to
religious exercise beyond that established by the
First Amendment and thus violate the
Establishment Clause and Section 5 of the
Fourteenth Amendment." Pet. i. As the County
recognizes, however, Pet. 29 n.4, the Court of
Appeals held unequivocally that "It]he County
waived its constitutional challenges to the equal
terms and unreasonable limitations provisions . . . ,
because its mention of those arguments in its
opening brief... [was] too cursory and undeveloped
for review."    App. 18, citing Am. Airlines v.
Christensen, 967 F.2d 410, 415 n.8 (10th Cir. 1992).5

The County suggests that the Court may overlook
this glaring defect by addressing the constitutional
issues presented in its petition via the canon of
constitutional avoidance.    Pet. 29 n.4 (citing

5 In the single footnote in its opening brief addressing these
issues, the County said that its constitutional challenge to the
substantial burden provision "may not be applicable to the
equal terms and unreasonable limitations provisions," but that
the same arguments would apply "if this Court were to conclude
that the equal terms or unreasonable limitations provision
expands constitutional guarantees." Aplt’s Br. 38 n.7.
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Chapman v. United States, 500 U.S. 453, 464 (1991)).
It is, of course, true that the Court will construe
ambiguous statutes in ways that avoid constitutional
difficulties. But that is no reason for this Court to
entertain a petition that purports to present a
constitutional issue that has not been preserved.

B. The Decision Does Not Conflict with that
of any other Circuit.

The County argues that the Court should grant
the petition to resolve several purported splits
among the Courts of Appeals on how the pertinent
RLUIPA provisions should be interpreted. But the
Tenth Circuit did not take sides on any Circuit split,
and its decision does not conflict with that of any
other Circuit.

1. The Asserted Split over the "Similarly
Situated" Requirement.

The Courts of Appeals have adopted different
approaches to assessing facial challenges to land use
regulations under RLUIPA’s equal terms provision.

In Midrash Sephardi, Inc. v. Town of Surfside,
366 F.3d 1214 (11th Cir. 2004), the Court of Appeals
for the Eleventh Circuit held that a zoning ordinance
excluding churches and synagogues from locations
where private clubs and lodges were permitted
violated the equal terms provision on its face. The
Court reasoned that churches and synagogues, like
private clubs and lodges, were "assemblies or
institutions" within the meaning of RLUIPA, and
that there was no compelling governmental interest
to justify the differential treatment Id. at 1230-35.
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In Lighthouse Institute for Evangelism, Inc. v.
City of Long Branch, 510 F.ad 253 (ad Cir. 2007),
another case involving a facial equal terms
challenge, the Third Circuit held that "a regulation
will violate the Equal Terms provision only if it
treats religious assemblies or institutions less well
than secular assemblies or institutions that are
similarly situated as to the regulatory purpose." Id.
at 264. And in River of Life Kingdom Ministries v.
Village of Hazel Crest, 611 F.ad 367 (7th Cir. 2010)
(en banc), the Seventh Circuit essentially agreed
with the Third Circuit’s approach, refining it "by a
shift of focus from regulatory purpose to accepted
zoning criteria." Id. at 371 (emphasis in original).

These different approaches to facial equal terms
challenges do not affect this case for at least three
reasons:

First, there is no split among the Circuits over
how to apply the equal terms provision to claims like
the one in this case--that a facially neutral provision
has been applied in an unequal manner. Indeed, the
Eleventh Circuit, whose approach to the facial
challenge in Midrash is criticized by the County,
explicitly distinguished between the standards to be
applied in the as-applied and facial contexts. See
Primera Iglesia Bautista Hispana v. Broward
County, 450 F.3d 1295, 1311 n.ll (11th Cir. 2006)
("Although Primera relies on our decision in Midrash
for the proposition that, for Equal Terms purposes,
non-religious comparators need not be similarly
situated to the religious plaintiff, its reliance is
misplaced. Midrash involved a facial Equal Terms
challenge .... "). The court went on to adopt an as-
applied standard that is indistinguishable from the
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one the Tenth Circuit adopted in this case. Compare
Primera Iglesia, 450 F.3d at 1311 ("A plaintiff
bringing an as-applied Equal Terms challenge must
present evidence that a similarly situated
nonreligious comparator received differential
treatment under the challenged regulation."), with
App. 11 ("[T]he district court properly instructed the
jury that RMCC must establish ’that [the County]
treated [RMCC] less favorably in processing,
determining, and deciding the 2004 special use
application of the [RMCC] than [the County] treated
a similarly situated nonreligious assembly or
institution.’").

Facial challenges are different from as-applied
challenges. They require the court to consider in
broad terms whether churches are sufficiently
similar to other types of assemblies to require that
they be included generally within the same category
of uses. By contrast, a claim that a facially neutral
regulation was applied in an unequal fashion
requires the religious institution to point to a specific
secular comparator, as the Church did here. The
court (and jury) then must make a detailed
comparison of the particular features of those specific
institutions and how they were treated. In these
kinds of cases, there is no split or tension among the
decisions of the Circuits.

Second, the County waived any argument that
the courts below should have applied a different
standard.    It requested and received a jury
instruction that was, in all relevant respects,
identical to the Tenth Circuit standard that it now
criticizes as inadequate. This standard enabled the
County to offer any reason that might explain why it
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treated the Dawson School more favorably than the
Church. The Country’s proposed instruction read as
follows:

To prove that the County violated the "Equal
Terms" provision of RLUIPA, RMCC must
establish each of the following elements by a
preponderance of the evidence:

That the County implemented a land
use regulation
in a manner that treated a religious
assembly or institution
on less than equal terms
with a nonreligious assembly or
institution
that was similarly situated to
RMCC.

(1)

(2)

(3)
(4)

(5)

A. 2702-03.6 The County did not request an
instruction that the nonreligious institution be
similarly situated to RMCC with respect to the
regulatory purpose or criteria, and the District Court,
therefore, did not give such an instruction.7 Once a

6 The full jury instruction given by the District Court read
as follows:

"Less than equal terms" means that the Board of
County Commissioners treated Rocky Mountain
Church less favorably in processing, determining,
and deciding the 2004 special use application of the
Rocky Mountain Christian Church than the Board of
County Commissioners treated a similarly situated
nonreligious assembly or institution.

A. 3O84.

7 The County’s proposed instruction defined the phrase
"similarly situated" as follows:
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party proposes a jury instruction that incorporates a
certain understanding of the law, it cannot reverse
field and argue for a different interpretation on
appeal (much less in a petition for certiorari). See
City of Monterey v. Del Monte Dunes at Monterey,
Ltd., 526 U.S. 687, 704 (1999) ("As the city itself
proposed the essence of the instructions given to the
jury, it cannot now contend that the instructions did
not provide an accurate statement of the law.")

Understandably, the County did not argue on
appeal that the jury instruction it had requested was
inadequate,s Nor did it call the Court of Appeals’
attention to any Circuit split on the applicable
standard.9 In short, the County did not preserve any
argument that any different standard should have
been applied.

A nonreligious assembly or institution was "similarly
situated" to RMCC if that nonreligious assembly or
institution sought approval of a structure or
structures comparable to that sought by RMCC in its
2004 Special Use application and that was to be
located on land that is subject to the same zoning
and other land use regulations as and is otherwise
comparable to RMCC’s Niwot property in 2004.

A. 2703.
s As the Court of Appeals noted, the County "acknowledged

at oral argument that it has not challenged the [jury]
instructions on appeal." App. 11.

9 The County’s main brief quoted with approval the Eleventh
Circuit’s statement in Primera Iglesia that "[a] plaintiff
bringing an as-applied Equal Terms challenge must present
evidence that a similarly situated nonreligious comparator
received differential treatment under thechallenged
regulation." 450 F.3d at 1311; see Aplt’s Br. at 31.
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Third, the evidence was sufficient to support a
verdict under any standard that one might
articulate. The Court of Appeals held that there was
"ample evidence" to support the jury’s conclusion
that RMCC was "similarly situated" to a nonreligious
school, the Dawson School, whose application for a
similar expansion was granted. App. 12. Among the
"many substantial similarities" between the two
applications were that both involved expansion of
school facilities, "the total resulting square footage of
the two projects was similar," "both would have built
gymnasiums of roughly the same size, . . . and both
properties were located in Agricultural Districts and
designated as agricultural lands of importance." Id.

Those observations were more than sufficient to
meet the standards that the County now espouses:
the two projects were similarly situated with respect
to the regulatory purpose or criteria, because they
involved the construction of similarly sized projects
for the same uses (a school and gymnasium) on land
designated for the same purposes. In fact, if
anything, the RMCC project was more consistent
with the regulatory purpose and criteria than the
Dawson School project. The Dawson School is in "a
more rural area," and the County has encouraged
higher density development in the area surrounding
the Church by designating parts of that area as
receiving zones for "transferable development
rights." A. 4212:19-20; A. 4031:10-18.

In sum, the Tenth Circuit’s decision is not
inconsistent with the approach taken by any other
Court of Appeals in an as-applied case. The District
Court and the Court of Appeals applied a standard
that was essentially the same standard that the
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County itself had advocated. And their decisions are
fully consistent with the approach other Circuits
have taken even in facial challenges. The petition,
therefore, does not present any conflict among the
Circuits.

2. The Asserted Split over the
Availability of an Affirmative Defense

The County also asserts a conflict among the
Circuits on whether the equal terms provision of
RLUIPA implicitly includes an affirmative defense.
But there is no case that supports the affirmative
defense that the County asserts--a defense that
would excuse unequal treatment if the government
can show a rational basis. And the Court of Appeals
did not take sides on the conflict that does exist--
whether a strict-scrutiny defense should be applied.

At the outset, it bears emphasis that, unlike
RLUIPA’s substantial burden provision, 42 U.S.C. §
2000cc(a), the equal terms provision, § 2000cc(b),
contains no affirmative defense.     The most
straightforward reading of the statute is that this
omission was intentional, and that Congress
intended equal terms violations to carry strict
liability consequences. See Russello v. United States,
464 U.S. 16, 23 (1983) ("’[W]here Congress includes
particular language in one section of a statute but
omits it in another section of the same Act, it is
generally presumed that Congress acts intentionally
and purposely in the disparate inclusion or
exclusion.’" (alteration in original) (quoting United
States v. Wong Kim Bo, 472 F.2d 720, 722 (5th Cir.
1972) (per curiam))).
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Nonetheless, the Eleventh Circuit in Midrash
held that the equal terms provision contains an
implicit strict scrutiny affirmative defense--that the
government could justify unequal treatment if its
decision "’advance[s] interests of the highest order’
and is narrowly tailored in pursuit of those
interests." 366 F.3d at 1235 (alterations in original)
(citations omitted). Other courts disagree. See
Lighthouse, 510 F.3d at 269 ("[W]e decline to follow
the Eleventh Circuit’s reasoning. We hold instead
that, if a land-use regulation treats religious
assemblies or institutions on less than equal terms
with nonreligious assemblies or institutions that are
no less harmful to the governmental objectives in
enacting the regulation, that regulation--without
more--fails under RLUIPA."); River of Life Kingdom
Ministries, 611 F.3d at 370-31.

The Tenth Circuit in this case did not take sides
in this dispute. As the Court noted, "the County has
not argued that it should enjoy a strict scrutiny
defense to the equal terms provision, and thus the
argument is waived." App. 15.

The County argued instead for a rational-basis
defense, which the Court of Appeals properly
rejected. "If the equal terms provision includes an
affirmative defense based on Free Exercise Clause
jurisprudence," the Court explained, "a rational basis
defense is warranted only for neutral, generally
applicable laws," not for what occurred here--
"singl[ing] out the Church for adverse treatment" in
a "non-neutral[ ]" fashion. App. 14 (emphasis
added).

The County masts a single district court opinion
in support of its theory that the equal terms
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provision contains an implicit rational basis
defense--Centro Familiar Cristiano Buenas Nuevas
v. City of Yuma, 615 F. Supp. 2d 980 (D. Ariz. 2009).
There the court held that "rational basis review must
be applied where the government shows that the
unequal treatment identified by a religious
organization actually stems from a neutral and
generally applicable principle." Id. at 1000. That
statement is entirely consistent with the Tenth
Circuit’s statement in this case--that "a rational
basis defense is warranted only for neutral, generally
applicable laws," App. 14, not for non-neutral
decisions singling out religious organizations.
Indeed, citing to Midrash, the Centro Familiar court
noted that "strict scrutiny applies to laws that
violate the equal terms provision." 615 F. Supp. 2d
at 1000. lo

3. The Asserted Split over the
Unreasonable Limitations Provision

Finally, the County posits a split regarding
RLUIPA’s unreasonable limitations provision
between the Tenth Circuit’s decision in this case and
the Seventh Circuit’s decision in Vision Church v.
Village of Long Grove, 468 F.3d 975 (7th Cir. 2006).
There is, however, no split.

In Vision Church, the RLUIPA plaintiff
challenged a special use application process on the
ground that the zoning board’s "unbridled" discretion

10 As the County notes, Pet. 18, Centro Familiar is currently

pending before the Ninth Circuit. As of the filing of this
Opposition, the Ninth Circuit has yet to issue an opinion in the
case.
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rendered the special use process per se unreasonable
under RLUIPA. 468 F.3d at 990. The Court of
Appeals rejected the plaintiffs premise. Id. at 990-
91.     ("The Board’s discretion is narrowly
circumscribed by the Village’s Zoning Regulations,
which set forth various factors to be considered by
the Board in addressing an application for a special
use permit."). It went on to suggest, in dictum, that
"[e]ven if the Zoning Regulations were to grant the
Board undue discretion, this does not demonstrate
[a] violation of RLUIPA § 2(b)(3)(B).    The
requirement that churches obtain a special use
permit is neutral on its face and is justified by
legitimate, non-discriminatory municipal planning
goals." Id. at 991.

The Church has no quarrel with this dictum, and
the Tenth Circuit’s opinion in this case contains
nothing that contradicts it. The Church’s position on
appeal was not that the requirement of a special use
permit is per se unreasonable. On the contrary, and
as the Tenth Circuit clearly noted in its opinion, the
Church’s unreasonable limitations claim was based
on (1) evidence that the County’s Comprehensive
Plan has, as a practical matter, left very few sites for
church development; and (2) the unique burdens the
County placed on the Church during the application
process. App. 16 (noting testimony that the Plan
"has effectively left few sites for church
construction"); id. (noting County commissioner’s
statement that "’there will never be another mega
church . . . in Boulder County.’"); App. 17 (noting
that "It]he jury also learned of disparate treatment
by the County land use staff between the Planning
Commission and County Commission hearings").
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C. The Tenth Circuit’s Decision Was Correct
and Will Not Open the Floodgates.

The standard for issuing judgment as a matter of
law is among the most demanding in the federal
courts. "Under Rule 50, a court should render
judgment as a matter of law when ’a party has been
fully heard on an issue and there is no legally
sufficient evidentiary basis for a reasonable jury to
find for that party on that issue.’" Reeves v.
Sanderson Plumbing Prods, Inc., 530 U.S. 133, 149
(2000) (citation omitted). "[T]he court must draw all
reasonable inferences in favor of the nonmoving
party, and it may not make credibility
determinations or weigh the evidence." Id. at 150.

As the Court of Appeals noted, the record in this
case contained voluminous evidence establishing not
only that the County had treated the Church less
favorably than a similarly situated secular
institution, but also that the County had singled out
the Church for various forms of "adverse treatment,"
App. 14, by, inter alia, applying a never-before-used
protocol for determining land use intensity, App. 7,
and assessing the environmental impact of the
Church’s application as if it were a proposal for an
entirely new structure, rather than an expansion of
an existing structure, App. 14. This provided more
than sufficient evidence for a reasonable jury to
conclude that the County had used its land use code
unfairly and consistently with the objective
articulated by a former County Commissioner--that
"’there will never be another mega church .in
Boulder County.’" App. 16.
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As it did at trial, the County paints a far more
benign picture of its handling of the Church’s
application, arguing that all it did was to "correctly
appl[y] its special use regulations."    Pet. 16.
However, Congress enacted RLUIPA precisely
because it worried that local governments often
invoke "vague and universally applicable reasons,"
such as that a proposal is "not consistent with the
city’s land use plan," as a justification to deny equal
treatment to religious organizations. 146 Cong. Rec.
$7774-75 (daily ed. July 27, 2000) (quotation marks
omitted). The record in this case illustrates the
wisdom of the remedy Congress chose for this
problem when it enacted RLUIPA.

Finally, contrary to the County’s contention, the
decision in this case does not mean that a local
government must "ignore its regulations." Pet. 14,
16.    The decision requires simply that local
governments apply their regulations on an equal
basis to religious and nonreligious organizations
alike. If they apply their standards equally, they
need not fear litigation. Indeed, if the reported
caselaw provides an accurate indication, as-applied
equal terms challenges are quite rare. This likely
owes to the fact that finding a similarly situated but
more favorably treated secular comparator is no easy
task for a would-be RLUIPA plaintiff. This case
represents a rare circumstance in which a church
was able to locate a secular institution located in the
same jurisdiction that had obtained approval from
the same zoning authority to build a structure of
substantially the same size for the same uses on land
designated for the same purposes (in fact, on land
that was more rural and environmentally sensitive).
Even then, it took 12 days of trial proceedings for the
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Church to prove that the Dawson School was a
"similarly situated" comparator. Thus, to the extent
that the County’s Petition is meant to imply that the
Tenth Circuit’s opinion will open up some new
floodgate of RLUIPA litigation and undermine the
ability of municipalities in the Rocky Mountains and
elsewhere to control urban sprawl, the suggestion
greatly exaggerates the impact of the decision.

CONCLUSION

The petition for a writ of certiorari should be
denied.

Respectfully submitted.
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