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QUESTION PRESENTED
Whether the Equal Terms and Unreasonable Limitations provisions of the Religious Land Use and
Institutionalized Persons Act of 2000, 42 U.S.C.
§§ 2000cc(b)(1) and (b)(3)(B), expand the scope of
legal protection granted to religious exercise beyond
that established by the First Amendment and thus
violate the Establishment Clause and Section 5 of the
Fourteenth Amendment.
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1
OPINIONS BELOW
The Tenth Circuit Court of Appeals’ opinion on
rehearing is reported at 613 F.3d 1229 and is included
in the attached Appendix at App. 1-20. The opinions
of the district court (App. 22-40) are reported at 612
F. Supp. 2d 1157 and 612 F. Supp. 2d 1163.

JURISDICTION
The court of appeals’ judgment was entered on
July 19, 2010. The jurisdiction of this Court is invoked under 28 U.S.C. § 1254.

CONSTITUTIONAL AND STATUTORY
PROVISIONS INVOLVED
Constitutional Provisions Involved
U.S. CONST.

amend. 1

The First Amendment to the Constitution provides in
relevant part: "Congress shall make no law respecting an establishment of religion, or prohibiting the
free exercise thereof; .... "
Statutory Provisions Involved
42 U.S.C. § 2000cc(b)(1)
The Equal Terms provision of the Religious Land Use
and Institutionalized Persons Act of 2000, 42 U.S.C.
§ 2000cc(b)(1) states: "No government shall impose or
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implement a land use regulation in a manner that
treats a religious assembly or institution on less than
equal terms with a nonreligious assembly or institution."
42 U.S.C. § 2000cc(b)(3)(B)
The Unreasonable Limitations provision of the Religious Land Use and Institutionalized Persons Act of
2000, 42 U.S.C. § 2000cc(b)(3)(B) states: "No government shall impose or implement a land use regulation that - ... (B) unreasonably limits religious
assemblies, institutions, or structures within a jurisdiction."

STATEMENT
Before Congress enacted the Religious Land Use
and Institutionalized Persons Act of 2000, 42 U.S.C.
§ 2000cc ("RLUIPA"), courts resolved church/state
land use disputes using long-standing, commonly
understood legal criteria that deferred to local government decision-making in the absence of discrimination. Public officials, exercising guided discretion in
reaching a decision on a zoning application, were
generally subject to constitutional challenge only if
they had no rational basis for the decision. Under
RLUIPA, local governments may be required to
approve applications from religious institutions that
do not meet local government standards, even when
the standards are constitutional.
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In this case, a jury determined that Boulder
County’s partial denial of a special use application by
Rocky Mountain Christian Church (the "Church")
was not unconstitutional or motivated by religious
discrimination. Nonetheless, the jury determined that
Boulder County violated three provisions of RLUIPA.
As it did with RLUIPA’s predecessor, this Court
should restore the balance between appropriate
accommodation of religious interests and traditional
deference to local self-determination by either (1)
construing the Equal Terms and Unreasonable Limitations provisions of RLUIPA as merely codifying
established Free Exercise jurisprudence, or (2) declaring those provisions unconstitutional because they
exceed Congress’ enforcement power or violate the
Establishment Clause.
A.

RLUIPA’s place in Congress’ efforts to
overturn Smith

RLUIPA reflects an ongoing tension between
Congress and the Supreme Court over the scrutiny
courts give to laws that affect religious conduct. In
Employment Div., Dept. of Human Resources of Or. v.
Smith, 494 U.S. 872, 878-82 (1990), this Courtrefusing to apply strict scrutiny - held that the Free
Exercise Clause did not bar Oregon from applying its
blanket ban on peyote possession to sacramental
peyote use. Congress responded by enacting the
Religious Freedom Restoration Act of 1993 ("RFRA’),
42 U.S.C. § 2000bb et seq., which mandated strict
scrutiny of neutral, generally applicable laws that
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burden religious conduct. RFRA prohibited the government from substantially burdening a person’s
exercise of religion unless the government could
demonstrate that the burden was the least restrictive
means of furthering a compelling governmental
interest. This Court invalidated RFRA as applied to
states and their subdivisions, holding that RFRA
exceeded Congress’ remedial powers under Section 5
of the Fourteenth Amendment and violated the
separation of powers. City of Boerne v. Flores, 521
U.S. 507,532-36 (1997).
Congress enacted RLUIPA in 2000. RLUIPA
replicated the strict scrutiny in RFRA but limited it
to state and local laws governing land use and institutionalized persons. In addition, it included the
Equal Terms and Unreasonable Limitations provisions, which were intended to reflect settled constitutional principles. See 146 Cong. Rec. E1563 (daily ed.
Sept. 22, 2000) (statement of Rep. Canady). This
Court has examined RLUIPA only once, in the context
of institutionalized persons. See Cutter v. Wilkinson,
544 U.S. 709 (2005) (holding that a provision of
RLUIPA that limits the government’s imposition of
substantial religious burdens on persons confined to
an institution does not, on its face, violate the Establishment Clause). In addition, this Court has scheduled argument on whether an individual may sue a
state for damages under RLUIPA. Sossamon v. Texas,
130 S. Ct. 3319 (2010). The Supreme Court has not
addressed the interpretation or constitutionality of
RLUIPA’s land use provisions.
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The circuit courts have split regarding the appropriate interpretation of the Equal Terms provision
of RLUIPA. The Eleventh Circuit requires governments to treat churches as well as they treat secular
assemblies unless the difference in treatment passes
strict scrutiny. Midrash Sephardi, Inc. v. Town of
Surfside, 366 F.3d 1214, 1230-32 (llth Cir. 2004). The
Third Circuit determined that local governments may
not treat religious assemblies less well than secular
assemblies that are similarly situated as to the
regulatory purpose. See Lighthouse Institute for
Evangelism, Inc. v. City of Long Branch, 510 F.3d
253, 266-68 (3d Cir. 2007). The Seventh Circuit
adopted a slightly different version of the Third
Circuit’s test. See River of Life Kingdom Ministries v.
Village of Hazel Crest, 611 F.3d 367, 370 (7th Cir.
2010) (en banc). And, in this case, the Tenth Circuit
found a RLUIPA violation occurs where a religious
use is treated less well than a similarly situated
secular use. Appendix ("App.") at 11-15. The circuits
also disagree regarding what constitutes an "unreasonable limitation" under RLUIPA. Compare App. 1517 to Vision Church v. Village of Long Grove, 468 F.3d
975,990-91 (7th Cir. 2006).
These circuit splits have resulted in uncertainty
among local governments about how RLUIPA should
be interpreted and applied, divergent outcomes
among the circuits, and lingering questions about the
constitutionality of the Equal Terms and Unreasonable Limitations provisions.
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B. The Church’s Expansion Application
Beginning in 1978, Boulder County adopted
zoning policies and regulations intended to preserve
its scenic rural character. Court of Appeals Appellant’s Appendix (’%.") at 4579-81; 4893-95. Boulder
County encouraged agriculture and open space while
requiring intensive, urban-type development to locate
in or near cities. Id. As result, the county avoided
urban sprawl, A. 4638:3-21; 4570-77; 4893-94, and
many consider Boulder County’s land use planning a
national model. A. 4571:2-5.
Among Boulder County’s regulatory provisions is
special use review, a planning process commonly used
nationwide. It requires local elected officials - in this
case three county commissioners - to apply legislatively-adopted criteria to certain land use proposals
through a public hearing process. Between Boulder
County’s implementation of special use review in
1994 and 2006, it conditionally approved all forty-five
special use applications from religious institutions, A.
4099:8-23, including five special use applications from
the Church. A. 6461-62. In contrast, Boulder County
denied applications for a variety of other projects,
ranging from golf courses to ATV rental stores. A.
4095:1-16. In 2004, the Church filed an application to
nearly double the size of its 113,200 square foot
worship and education complex, A. 3411:7-15, 4694:511, 6459-60, and to increase the number of parking
spaces from 780 to 1375. A. 4077:8-11, 4694:5-11. If
approved, the church complex would be Boulder
County’s largest building. A. 4076:11-20, 3788.
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Boulder County completed its review, applied its
regulations, concluded that a substantial portion of
the expansion did not comply with its regulations,
and denied the majority of the application. A. 5706-15,
5105:17-20.
After Boulder County’s decision, the Church
continued to hold worship services for more than
2300 members. A. 3428:1-3. It continued to operate a
kindergarten through eighth grade Christian school.
A. 3436:9-24. And it launched a second multi-million
dollar church facility only twelve miles away. A.
3477:15-19, 3641:7-11. Even so, the Church filed suit
against Boulder County.
C. The District Court Litigation
The Church alleged that the special use decision
violated RLUIPA and the First Amendment. For its
Equal Terms claim, the Church’s primary contention
was that it had been treated less favorably than
Dawson School, a private non-religious school that
received a special use permit to expand ten years
earlier. App. 11-12. For its Unreasonable Limitations
claim, the Church relied primarily on its expert
witness, who testified that it had become difficult for
churches and other large uses to locate in Boulder
County. See App. 16; A. 3205.
The district court found that Boulder County’s
special use regulations were, on their face, neutral
and generally applicable, A. 2530, but permitted a
jury to decide the Church’s as-applied claims. The

jury found that Boulder County did not discriminate
against the Church based on religion, viewpoint, or
association but nonetheless found that the County
violated RLUIPA’s Substantial Burden, Equal Terms,
and Unreasonable Limitations provisions. A. 31073111. Based on these verdicts, the district court
issued an injunction requiring the county commissioners to approve the special use application and
ordered that Boulder County pay more than $1.2
million in attorneys’ fees. A. 3336-38.
D. The Tenth Circuit Decision
Boulder County argued that the district court
erred by not granting Boulder County’s Fed. R. Civ. P.
50(b) motion for judgment as a matter of law. Specifically, Boulder County argued that if the district court
had correctly construed RLUIPA’s Substantial Burden, Equal Terms, and Unreasonable Limitations
provisions, then it would have concluded that the
evidence at trial was insufficient as a matter of law to
demonstrate violations of those provisions. Boulder
County further contended that courts should interpret RLUIPA as merely codifying free exercise principles, and if courts construe RLUIPA as expanding the
scope of protection of religious exercise beyond First
Amendment protections, then it is unconstitutional
as applied because it violates the Establishment
Clause and exceeds Congress’ authority under Section
5 of the Fourteenth Amendment.

The Tenth Circuit ruled in favor of the Church,
deciding that the district court’s jury instructions
properly formulated RLUIPA’s Equal Terms and
Unreasonable Limitations provisions. App. 11, 15.
The district court instructed the jury that to
prove an Equal Terms claim, the Church must establish "that [Boulder County] treated [the Church] less
favorably in processing, determining, and deciding
the 2004 special use application of the [Church] than
[Boulder County] treated a similarly situated nonreligious assembly or institution." A. 3084. Based on
this definition, the Tenth Circuit concluded that the
Church presented sufficient evidence that Dawson
School was similarly situated to the Church and
Boulder County treated Dawson School more favorably than it treated the Church. App. 12-14. The
circuit court recognized that there were differences
between the two applications, e.g, the school’s application was half the size of the Church’s application,
the school proposed multiple small buildings while
the Church proposed larger structures, and the school
generated a smaller amount of traffic. Id. Even so,
the Tenth Circuit found that similarities between the
two applications, including the total square footage
(the school at 196,000 v. the Church at 240,800), the
size of proposed gymnasiums, and similarly-sized
land buffers, were sufficient to support the Equal
Terms verdict. Id.
The Tenth Circuit refused to apply a rational
basis test to Boulder County’s decision. It recognized
that other circuits "disagree" about whether Congress
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intended to codify Free Exercise Clause jurisprudence
in enacting RLUIPA. However, it found that the
rational basis test would not apply in any event
because Boulder County’s facially neutral land use
regulations were "non-neutral" as applied. App. 13-14.
The Tenth Circuit took a similar approach to the
Church’s Unreasonable Limitations claim, once again
concluding that the district court’s jury instructions
correctly construed the provision. App. 15. The instruction required the Church to prove that Boulder
County’s "regulation, as applied or implemented, has
the effect of depriving both [the Church] and other
religious institutions or assemblies of reasonable
opportunities to practice their religion, including the
use and construction of structures, within Boulder
County." A. 3090. The Tenth Circuit acknowledged
that Boulder County approved all prior special use
applications by churches. App. 16. Nonetheless, it
pointed to expert opinion testimony that Boulder
County’s land use regulations effectively left few sites
for church construction and concluded that the evidence at trial was sufficient to find that Boulder
County violated the Unreasonable Limitations provision. Id.
The Tenth Circuit did not address the Substantial Burden provision, finding that the Equal Terms and
Unreasonable Limitations verdicts were sufficient to
uphold the district court’s injunction. App. 18. The
circuit court concluded that Boulder County had not
adequately briefed the constitutionality of the Equal
Terms and Unreasonable Limitations provisions.
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App. 18-19. For this reason, the Tenth Circuit adopted interpretations of RLUIPA that expand established
free exercise principles without delving into the
question of whether such an expansion is constitutionally permissible.

REASONS FOR GRANTING THE PETITION
Without guidance from this Court, lower courts
and local governments have struggled to discern how
RLUIPA applies to zoning regulations and decisions
that affect religious uses. In cases where free exercise
protections and RLUIPA overlap, any difference
between RLUIPA and established free exercise standards is academic. In this case, however, the jury
concluded that Boulder County’s special use decision
violated RLUIPA even though it did not violate the
First Amendment. As a result, this case presents an
important opportunity to (1) restore needed clarity
regarding federal statutory and constitutional issues
critical to the basic functioning of local government,
and (2) resolve splits in the circuits regarding the
meaning of the Equal Terms and the Unreasonable
Limitations provisions.
This case presents federal statutory and
constitutional issues critical to local governments.
The issues raised by this case go far beyond a
dispute between a single church and a small
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government entity. They are national issues of pressing importance, as demonstrated by the twenty-seven
governmental and religious parties that signed amicus briefs below, including prominent national organizations such as the National League of Cities, the
International Municipal Lawyers Association, the
American Planning Association, the American Jewish
Congress, and the National Council of Churches. This
widespread interest results from RLUIPA’s impact on
land use planning, a core function of local government. Every day, local elected officials must make
land use decisions ranging from legislative determinations about what uses may be permitted in a
particular zone to quasi-judicial evaluations of the
appropriateness of a use within a neighborhood.
Thus, it is important for all local governments to have
a clear understanding of how RLUIPA will be applied
throughout the country.
Unfortunately, understanding and applying
RLUIPA is not simple. The statute lacks specific
definitions for its key terms,1 and, as discussed supra,
circuit court judges cannot agree on RLUIPA’s meaning.
The objections to a religious use are the same as
those that arise from any kind of development,
religious or secular: traffic generation, avoiding
urban sprawl, and compatibility with the surrounding area. If local governments do not apply their
1 Specifically, RLUIPA does not define "substantial burden,"
"treats," "equal terms," or "unreasonably limits." See 42 U.S.C.
§ 2000cc.
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regulations to religious landowners because of
RLUIPA, they may face lawsuits from the religious
landowners’ neighbors, who count on zoning laws to
preserve the character of their communities. This
possible outcome was demonstrated by League of
Residential Neighborhood Advocates v. City of Los
Angeles, 498 F.3d 1052, 1058 (9th Cir. 2007), in which
the Ninth Circuit held that a city cannot "disregard
its local ordinances in the name of RLUIPA." Although a local government may override its zoning law
to rectify a violation of federal law, the Ninth Circuit
held that a "potential violation" of federal law is not
enough to override local law. Further, if local governments change their regulations to exempt religious
uses from the same regulations with which secular
landowners must conform, local governments may
need to defend an Establishment Clause challenge.
See Texas Monthly, Inc. v. Bullock, 489 U.S. 1 (1989).
Finally, given this Court’s decision to overturn
RFRA, RLUIPA’s predecessor, local governments must
consider whether RLUIPA is a constitutional use of
congressional power. See Boerne, 521 U.S. at 532-36;
see also infra Section III(C). Although RLUIPA has a
narrower application than RFRA, Congress’ decision
to focus on land use decisions is questionable. Congress enacted RLUIPA against a legal backdrop in
which land use regulation is "a function traditionally
performed by local governments," Hess v. Port Auth.
Trans-Hudson Corp., 513 U.S. 30, 44 (1994). This
Court’s jurisprudence "has recognized that the needs
of society have varied between different parts of the
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Nation, just as they have evolved over time in response to changed circumstances." Kelo v. City of New
London, 545 U.S. 469, 482 (2005). As a result, Supreme Court cases establish "a strong theme of
federalism, emphasizing the ’great respect’ that [the
Court] owe[s] to state legislatures and state courts in
discerning local public needs." Id. RLUIPA defies this
long-standing deference to local self-determination of
land use priorities by removing discretion from local
land use officials when a religious institution seeks
an exception to a zoning law. See, e.g., Solid Waste
Agency of N. Cook County v. U.S. Army Corps of
Eng’rs, 531 U.S. 159, 174 (2001).
This case demonstrates the dilemma presented
to local officials that arises from the disagreement
and confusion over RLUIPA’s meaning and constitutionality. For the Church’s expansion proposal, Boulder County heard testimony in support of the
application from Church members and in opposition
from the community. A. 4090:2-17. One survey
showed that three out of four local residents opposed
the expansion. A. 6810. Approximately 450 people
signed a petition in opposition. A. 4784:1-6. The
Planning Commission unanimously recommended
denial. A. 5467. The evidence presented to the commissioners showed that the majority of the Church’s
application did not meet Boulder County’s special
use regulations because the Church’s high-impact
development would constitute an urban use in an
agricultural buffer and would be incompatible with
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the surrounding low-density community. A. 4092:1-12,
5101-03, 5578-84.
During the public hearings, Boulder County was
mindful of RLUIPA’s requirements. See A. 5034-35.
The county commissioners solicited information from
the Church about how its proposed expansion related
to its ability to practice its religion. A. 5021:10-14,
5071-77, 5093. The county commissioners concluded
that denying in part the Church’s expansion request
would not violate RLUIPA because (1) the Church
was developing an additional church site within the
Church’s catchment area; (2) the Church was serving
the needs of its congregation; and (3) the Church had
enough opportunity within its existing building to
address space concerns by taking steps such as reconfiguring its space, adding worship services, or seeking
additional locations for its activities. A. 5097-98.
According to the jury, Boulder County’s good
faith, non-discriminatory application of its neutral
and generally applicable regulations was enough to
avoid liability under 42 U.S.C. § 1983 but not
RLUIPA. The district court dismissed several of the
Church’s claims based on its finding that Boulder
County’s land use regulations were neutral and
generally applicable. A. 2529-30; see also A. 5234,
5239. The jury specifically found that Boulder County
did not discriminate against the Church or otherwise
violate the state or federal constitutions. A. 31083111. Nonetheless, the Tenth Circuit affirmed the
jury’s holding that Boulder County violated at least
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two provisions of RLUIPA, with minimal discussion of
Free Exercise standards. App. 13-15.
Neither the district court nor the Tenth Circuit
ruled on whether Boulder County had correctly
applied its special use regulations or whether Boulder
County had a rational basis for its decision. If the
correct application of local regulations is irrelevant,
then the question presented to Boulder County is
whether it should ignore local law when a religious
landowner applies for a land use-related permit.
Boulder County chose not to ignore its regulations,
which resulted in RLUIPA liability. If Boulder County
had chosen to ignore its regulations, it may well have
faced liability from another source.
Through prior Free Exercise decisions, this Court
provided guidance to local governments about the
proper application of land use regulations to religious
landowners. No such guidance exists for RLUIPA.
Instead, local governments face a quagmire of undefined terms, judicial disagreement, and complex
constitutional analysis every time a religious landowner applies for a building permit. This case presents the Court with the opportunity to clarify issues
essential to local government.
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II.

The circuits are divided over the Equal
Terms and Unreasonable Limitations provisions of RLUIPA.
A.

The multi-circuit split over the meaning
of the Equal Terms provision

Circuit courts have struggled with balancing the
broad, undefined language of the Equal Terms provision against Congress’ assertion that the provision
merely codifies free exercise principles. See Anthony
Minervini, Comment, Freedom from Religion:
RLUIPA, Religious Freedom, and Representative
Democracy on Trial, 158 U. Pa. L. Rev. 571, 584 (Jan.
2010); Matthias Kleinsasser, RLUIPA’s Equal Terms
Provision and the Split Between the Eleventh and
Third Circuits, 29 Rev. Litig. 163, 164 (2009); Misha
C. Jacob-Warren, A Circuit Split: An Interpretation of
the Equal Terms Provision of the Religious Land Use
and Institutionalized Persons Act, 34 Seton Hall
Legis. J. 57, 66 (2009). The struggle resulted in a
circuit split that has caused uncertainty among local
governments, widely varying applications of the
provision, and concerns about whether the provision
can be applied consistently with the First Amendment.
The Eleventh Circuit applies strict scrutiny but
eschews any "similarly situated" requirement. Midrash Sephardi, Inc., 366 F.3d at 1230-31; but see
Primera Iglesia Bautista Hispana of Boca Raton, Inc.
v. Broward County, 450 F.3d 1295, 1301 (11th Cir.
2006) (applying a "similarly situated" requirement to
as-applied Equal Terms claims). The Third Circuit
decided that local governments violate the Equal
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Terms provision if they treat religious assemblies or
institutions "less well than secular assemblies or
institutions that are similarly situated as to the
regulatory purpose." See Lighthouse Institute for
Evangelism, Inc., 510 F.3d at 266-68. According to the
Third Circuit, the phrase "as to the regulatory purpose" was necessary to avoid rendering the Equal
Terms provision unconstitutional. Id. at n. 14.
The Seventh Circuit, recognizing the circuit split,
stated it was "troubled" by the Eleventh Circuit’s
approach in part because "it may be too friendly to
religious land uses, unduly limiting municipal regulation and maybe even violating the First Amendment’s
prohibition against establishment of religion .... "
River of Life Kingdom Ministries, 611 F.3d at 370
(emphasis in original). The Seventh Circuit also
determined that the Third Circuit’s test was "imperfectly realized." Id. at 371. As a result, it found that a
local government violates the Equal Terms provision
only if it treats religious assemblies or institutions
less well than secular assemblies or institutions that
are similarly situated as to the regulatory criteria. Id.
Yet another Equal Terms test - and, from Boulder County’s perspective, the test most consistent
with Free Exercise principles - is about to be examined by the Ninth Circuit. The test involves applying
the rational basis test when disparate treatment
stems from the application of a neutral and generally
applicable law. See Centro Familiar Christiano
Buenas Nuevas v. City of Yuma, 615 F. Supp. 2d 980
(D. Ariz. 2009). The district court rejected an
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interpretation of the Equal Terms provision similar to
that used by the Tenth Circuit, stating that such an
interpretation would, in essence, "exempt [religious
organizations], on the basis of their religious motivation, from land use restrictions faced by all secular
organizations .... "Id. at n.3.
The Tenth Circuit’s test differs from those of
other circuits because it imposes a "similarly situated" requirement but does not define that element or
impose a particular standard of review. App. 11. As
discussed infra, this approach greatly expands the
protection granted to religious landowners and is
therefore subject to constitutional challenge.
B.

The split between the Tenth Circuit and
the Seventh Circuit regarding the Unreasonable Limitations provision

According to the Tenth Circuit, a land use regulation violates the Unreasonable Limitations provision
if it has the effect of depriving religious institutions of
reasonable opportunities to practice their religions
within a particular jurisdiction. App. 15-16. The
Tenth Circuit’s transformation of the Unreasonable
Limitations test into a fact-intensive general reasonableness test contrasts with the approach taken by
the Seventh Circuit, the only other circuit court to
examine the Unreasonable Limitations provision.
In Vision Church v. Village of Long Grove, 468
F.3d at 990-91, the village concluded that its special
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use regulations required that the village limit the size
of a proposed church. Vision Church claimed that the
village’s requirement that all new churches obtain a
special use permit violated the Unreasonable Limitations provision. The Seventh Circuit, however, found
that "[t]he requirement that churches obtain a special
use permit is neutral on its face and is justified by
legitimate, non-discriminatory municipal planning
goals." Id. at 991. The Seventh Circuit further concluded that "religious assemblies have a reasonable
opportunity to build within the Village, provided that
the requirements for a special use permit have been
fulfilled." Id. The Seventh Circuit based its analysis
on its determination that a special use permit requirement is an instrument of municipal planning
that is justified by legitimate, non-discriminatory
land use goals. Id.
III. The Decision Below is Incorrect.
A.

The Tenth Circuit erred by adopting an
interpretation of the Equal Terms provision that provides special rights for
religious uses.

The Equal Terms provision prohibits a government from imposing or implementing a land use
regulation that "treats a... religious assembly.., on
less than equal terms with a nonreligious assembly...." 42 U.S.C. § 2000cc(b)(1). RLUIPA does not
define "treats" or "equal terms." However, the
Church, the United States, and every other circuit
court that has examined the Equal Terms provision
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agree that it must be construed to codify free exercise
principles, and specifically the principles in Church of
the Lukumi Babalu Aye, Inc. v. City of Hialeah, 508
U.S. 520 (1993). See Lighthouse Institute for Evangelism, 510 F.3d at 264; Midrash Sephardi, 366 F.3d at
1232.
Under the Free Exercise Clause, the government
may not treat similarly situated entities differently
unless the government has at least a rational reason
for the difference in treatment. Engquist v. Oregon
Dept. of Ag., 553 U.S. 591, 602 (2008). The Free
Exercise Clause requires much more than a rational
basis - i.e. strict scrutiny - when (1) the law at issue
is not neutral and generally applicable on its face; (2)
the law arose out of a motivation to discriminate
against religion; or (3) the law is selectively applied
only against conduct motivated by religious belief.
See Lukumi Babalu, 508 U.S. at 543. Whether a law
or policy is "neutral" is determined by the object of
the law. "[I]f the object of a law is to infringe upon or
restrict practices because of their religious motivation, the law is not neutral." Id. at 533. Underlying
the general applicability requirement is "[t]he principle
that government, in pursuit of legitimate interests,
cannot in a selective manner impose burdens only on
conduct motivated by religious belief." Id. at 543.
The Tenth Circuit decided that the test for an
Equal Terms claims violation is whether a local
government treats a religious assembly or institution
less favorably in processing, determining and deciding a land use application than a similarly situated

22
nonreligious assembly or institution. App. 11. Under
this formulation, the fact finder never considers a
core Free Exercise test: whether the government had
a rational, secular basis for its decision. The court
attempted to justify its decision not to incorporate
rational basis analysis (or its equivalent) into the
Equal Terms provision by stating: "[t]he evidence at
trial was sufficient to demonstrate the County applied the zoning ordinance non-neutrally"2 because
"the Church was treated less favorably than Dawson
School, a similarly situated comparator." App. 14. The
flaw in this reasoning is that it equates different
treatment with non-neutrality.
Lukumi Babalu dictates that courts impose strict
scrutiny when a government selectively enforces a
law only against religiously motivated conduct. See
also Snowden v. Hughes, 321 U.S. 1, 8 (1944) ("The
unlawful administration by state officers of a state
statute fair on its face, resulting in its unequal application to those who are entitled to be treated alike, is
not a denial of equal protection unless there is... an
element of intentional or purposeful discrimination .... But a discriminatory purpose is not presumed ... there must be a showing of clear and
intentional discrimination.") (citations and quotations
omitted). The Tenth Circuit made no finding that
Boulder County enforced its special use regulations
~ The Tenth Circuit apparently conflated the concepts of
neutrality and general applicability. See Lukumi Babalu, 508
U.S. at 533, 543.
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only against religious institutions. In fact, even
though Boulder County had been administering its
special use regulations for more than twenty years,
the Church was able to point to only one secular use
that allegedly had been treated better than the
Church. App. 14. Nor did the Tenth Circuit find that
Boulder County enforced its regulations because of
the Church’s religiously motivated conduct. The
appeals court could not have made such a finding
without contradicting the jury’s finding that Boulder
County had not discriminated against the Church.
Thus, the Tenth Circuit should have interpreted the
Equal Terms provision to incorporate the rational
basis test - or its equivalent - so that the provision is
consistent with Free Exercise principles and does not
create special rights for religious uses.
Had the Tenth Circuit construed the Equal
Terms provision to incorporate the rational basis test,
the Tenth Circuit would have had no choice but to
overturn the Equal Terms verdict.3 Boulder County’s
decision easily passes the rational basis test because
~ The Tenth Circuit stated that Boulder County "may have
waived" its rational basis argument by omitting it from its
renewed motion for judgment as a matter of law ("JMOL’). App.
13. However, Boulder County preserved the issue in its JMOL
and other contexts. See motion for JMOL, A. 2995-2996; motion
for summary judgment, A. 1126-27; reply to intervenor’s resp. to
JMOL, A. 3279; and response to motion for injunction, A. 313536. In its ruling on Boulder County’s renewed JMOL, the district
court acknowledged that Boulder County raised the rational
basis argument and ruled on it. App. 44.
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it had legitimate secular reasons for concluding that
conditional approval of the Dawson School application would advance its land use preservation goals
and that approval of the Church’s entire application
would conflict with those goals. Both decisions resulted from an unbiased and thorough application of the
special use criteria, which were enacted to further the
goals of the County’s Comprehensive Plan. A. 6831
§ 1-300, 4601:20-24. The Commissioners decided to
partially deny the Church’s application because the
application did not comply with three of the special
use criteria. See A. 5710-13. Two Commissioners
testified about why they believed a 240,000 square
foot facility in a semi-rural area would be contrary to
the goal of preserving a buffer of agricultural and
open space uses around the community. A. 5066:185067:23, 5094:7-5095:6, 5101:7-5105:20, 5022; 5039.
In contrast, ten years earlier, three different
Commissioners concluded in a very different factual
context that the Dawson School application advanced
Boulder County’s preservation goals. Immediately
prior to Boulder County’s decision on that application,
Dawson School considered annexing its 700 acres into
a nearby city. A. 4913:24-4915:20. To avoid an annexation war that would have resulted in intense urban
development in an agricultural area, Boulder County
facilitated a three-way intergovernmental agreement
("IGA"). A. 4913:24-4914:17, 5841-5855. The agreement preserved the rural setting because Dawson
School remained in an unincorporated area with a
650-acre open space buffer around the site.
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A. 4914:18-4917:6. The IGA avoided the ten-fold
increase in density that would have occurred if a
bordering city annexed the site. A. 1147. The critical
issue in determining whether Boulder County violated
the Equal Terms provision is whether Boulder County
lacked any rational basis for denying in part the
Church’s application in 2006 after conditionally
approving the Dawson School in 1995, which would
violate the principles of neutrality and general applicability.
B.

The Tenth Circuit erred by determining
an Unreasonable Limitations violation
is essentially a fact intensive, general
reasonableness review of land use actions that affect religious landowners
in a jurisdiction.

RLUIPA prohibits a land use regulation that
"unreasonably limits religious assemblies, institutions, or structures within a jurisdiction." 42 U.S.C.
§ 2000cc(b)(3)(B). Unlike the Equal Terms provision,
which can be traced to the Free Exercise protections
set forth in Lukumi Babalu, the Unreasonable Limitations provision does not arise from Free Exercise
jurisprudence. Instead, Congress intended the provision to mirror free speech protections developed in
the context of nude dancing cases. See H.R. Rep. 106219 at 29 (1999) (citing Schad v. Borough of Mr.
Ephraim, 452 U.S. 61 (1981)). The term "unreasonably limits" appears to derive from City of Renton v.
Playtime Theatres, Inc., 475 U.S. 41, 47 (1986), which
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stated that content-neutral time, place, and manner
regulations "are acceptable so long as they are designed to serve a substantial governmental interest
and do not unreasonably limit alternative avenues of
communication."
It is difficult to reconcile the Unreasonable
Limitations provision with cases such as Schad and
Renton. Those cases deal with regulations that limit
expressive activity; whereas the Unreasonable Limitations provision applies to all land use regulations,
even those that do not impact expressive activity.
Moreover, the phrase "unreasonably limits" applies to
alternative forms of communication not mentioned in
RLUIPA.
On the other hand, an important commonality
between these free speech cases and the Unreasonable Limitations provision is that they both address
the facial validity of a regulation. The Unreasonable
Limitations provision requires that courts focus on
the land use regulation being imposed or implemented and not the manner in which the land use regulation is imposed or implemented. Contrast 42 U.S.C.
§2000cc(b)(3) ("No government shall impose or
implement a land use regulation that.., unreasonably
limits religious assemblies, institutions, or structures
within a jurisdiction") with 42 U.S.C. § 2000cc(a)(1)
("No government shall impose or implement a land
use regulation in a manner that imposes a substantial burden .... ") (emphasis added).
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As it did with the Equal Terms provision, the
Tenth Circuit read the Unreasonable Limitations
provision (which Congress intended to reflect existing
constitutional requirements) as a novel, more expansive right for religious landowners. Specifically, the
appeals court found that an Unreasonable Limitations violation occurred if a regulation, as applied or
implemented, had the effect of depriving religious
institutions or assemblies of reasonable opportunities
to practice their religion within a jurisdiction. App. 15.
Under this formulation, a fact finder is charged with
performing a general reasonableness review of all
decisions within a jurisdiction that may have affected
religious uses. To respond to such a broad reading of
the provision, a local government must defend every
zoning decision or action it has ever made that potentially affected a religious use against an undefined
reasonableness evaluation.
The Tenth Circuit took this test one step further
by not limiting as-applied Unreasonable Limitations
claims to those based on final government decisions.
Instead, contrary to the rule established for other
civil rights cases in Monell v. Dept. of Social Servs.,
436 U.S. 658, 691-95 (1978), the Tenth Circuit found
that Boulder County could be liable under what
amounts to respondeat superior liability. App. 16-17.
For example, the Tenth Circuit pointed to errors in a
staff report, the timing of the release of a staff report,
and a hearsay statement by a former county commissioner eight years prior to the Church’s application,
as evidence that Boulder County violated the
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Unreasonable Limitations provision. Id.; A. 4542-44.
Thus, under the Tenth Circuit’s formulation, any
action by a government employee - not just policies or
final decisions - may be the basis of an Unreasonable
Limitations claim.
Properly interpreted, the Unreasonable Limitations provision prohibits local governments from
crafting land use regulations that, on their face, come
close to excluding all religious uses within a jurisdiction. See, e.g., Schad, 452 U.S. 61. If the Tenth Circuit
had correctly applied the provision to Boulder County’s land use regulations it could not have found a
violation. Boulder County’s regulations allow churches in all but one of Boulder County’s zoning districts,
and the regulations exempt small churches from
special review. A. 3996, 6916. "The requirement that
churches obtain a special use permit is neutral on its
face and is justified by legitimate, non-discriminatory
planning goals." Vision Church, 468 F.3d at 991.
Thus, the Tenth Circuit erred in finding that the
Church presented sufficient evidence of an Unreasonable Limitations violation.
C.

If the Tenth Circuit’s interpretation of
the Equal Terms and Unreasonable
Limitations provisions is correct, then
those provisions of RLUIPA are unconstitutional as applied.

The Tenth Circuit’s interpretation of the Equal
Terms and Unreasonable Limitations provisions
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results in a significant expansion of rights granted to
religious landowners.4 Local governments may be
liable under the Equal Terms provision even when
they rationally apply a neutral, generally applicable
regulation. Similarly, the Tenth Circuit’s application
of the Unreasonable Limitations provision subjects
local governments to potential liability for any action
a government or government employee takes that
affects religious exercise. The only test is what is
"reasonable"- without any statutory or judicial
guidance about what "reasonable" means. Local
governments will have little choice but to approve
every request from religious landowners. RLUIPA
will trump local zoning laws when it comes to religious uses. Because such formulations of RLUIPA’s
provisions are so broad, their application violates
Section 5 of the Fourteenth Amendment and the
Establishment Clause.

’ The Tenth Circuit avoided a discussion of whether its
interpretation of RLUIPA was unconstitutional as applied by
claiming that Boulder County did not adequately preserve its
constitutionality argument. App. 18. Regardless of whether
Boulder County preserved this argument, the circuit court was
obligated to interpret RLUIPA in a manner that avoids an
unconstitutional construction. See Chapman v. U.S., 500 U.S.
453, 464 (1991).
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1. The Tenth Circuit’s interpretations
violate Section 5 of the Fourteenth
Amendment.
Under Section 5 of the Fourteenth Amendment,
Congress may only impose on the states restrictions
that are more onerous than the Constitution’s requirements when two criteria are met. First, there
must be proof of widespread and persisting unconstitutional conduct by the states. See Tennessee v. Lane,
541 U.S. 509, 526-29 (2004).5 Second, the federal
legislation must be "congruen[t] and proportional" to
the constitutional evils identified. Id. at 531.
Even assuming Congress established a sufficient
record of unconstitutional conduct by the States, the
extensive judicial review imposed by the Tenth Circuit is not congruent or proportional to the problems
RLUIPA purports to remedy. Although this Court has
recognized that regulation of land use is a core function
of local governments, the Tenth Circuit’s interpretation mandates a "hands-off" approach when it comes
to religious uses. Without a rational basis review of
the government action, courts make no attempt to
consider the governmental interests. Moreover,

~ The legislative record of RLUIPA does not establish
widespread and persistent constitutional violations against
religious institutions in local and state land use regulations. See
Marci A. Hamilton, Federalism and the Public Good: The True
Story behind the Religious Land Use and Institutionalized
Persons Act, 78 Ind. L.J. 311,335 (2003).
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RLUIPA violations may occur even if the underlying
religious exercise is not substantially burdened.
An approach that, as a practical matter, exempts
religious uses from land use regulations, makes
RLUIPA "a piece of legislation [that] attempts substantively to redefine a constitutional guarantee."
Lane, 541 U.S. at 531 n.18. For this reason, RLUIPA,
as applied, exceeds Congress’ power.
2.

As applied, the Equal Terms and
Unreasonable Limitations provisions are an improper accommodation of religion in violation of the
Establishment Clause.

The Equal Terms and Unreasonable Limitations
provisions are an attempt by Congress to codify First
Amendment protections previously recognized by this
Court. But, as the Tenth Circuit has interpreted and
applied these provisions, local governmental decisions
are subject to such searching judicial scrutiny that it
is nearly impossible to limit a religious use without
violating RLUIPA. As a practical matter, religious
landowners will be exempt from local land use codes.
This is a "constitutional anomaly," a private right to
ignore generally applicable laws. See Smith, 494 U.S.
at 886. As a result, it is an "accommodation" that
crosses the boundary from permissible to impermissible. See, e.g., Texas Monthly, Inc., 489 U.S. 1. When
huge religious structures are permitted in otherwise
rural and residential areas while similar structures
are prohibited, the appearance of religious favoritism
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and endorsement will be unavoidable. See Lynch v.
Donnelly, 465 U.S. 668, 714 (1984) (Brennan, J.,
dissenting) ("[G]overnment is to remain scrupulously
neutral in matters of religious conscience ... [and]
must avoid those overly broad acknowledgments of
religious practices that may imply governmental
favoritism .... "). The Tenth Circuit’s interpretation of
the Equal Terms and Unreasonable Limitations
provisions violates the Establishment Clause.

CONCLUSION
For the foregoing reasons, this Courtshould
grant the petition for a writ of certiorari.
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