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QUESTIONS PRESENTED
This Petition should be granted to address two
urgent questions arising from the Court of Appeals of
New York’s dismissal of Petitioners’ challenge to the
legitimacy of the governmental takings at issue in this
case:
1. Whether it was error for the Court of Appeals of
New York to disregard the principles enunciated in Kelo
v. City of New London, 545 U.S. 469 (2005) in
sanctioning the use of eminent domain for the benefit
of a private developer, when the circumstances
presented by the instant case exemplify the very bad
faith, pretext, and favoritism that this Court warned
could result if Kelo’s safeguards were ignored?
2. Whether the Due Process Clause of the
Fourteenth Amendment to the Constitution of the
United States imposes any minimum procedural
standards, in accordance with the requirement of
fundamental fairness, to preserve a property owner’s
meaningful opportunity to be heard within the context
of an eminent domain taking?

ii
PARTIES TO THE PROCEEDINGS
Petitioners Tuck-It-Away, Inc., et al. consist of TuckIt-Away, Inc., Tuck-It-Away Bridgeport, Tuck-It-Away
at 133rd Street, Inc. and Tuck-It-Away Associates, L.P.
(collectively, "Tuck-It-Away") and Parminder Kaur,
Amanjit Kaur and P.G. Singh Enterprises, LLC
(collectively, the "Kaurs").
Respondent is the New York State Urban
Development Corporation d/b/a the Empire State
Development Corporation ("ESDC").
The petitions of Tuck-It-Away and the Kaurs were
never consolidated, but were heard and disposed of
together in a single decision and order at both the court
of original instance, the New York State Supreme Court,
Appellate Division, and at the Court of Appeals of New
York.

iii
CORPORATE DISCLOSURE STATEMENT
PURSUANT TO SUPREME COURT RULE 29.6
Tuck-It-Away, Inc., Tuck-It-Away Bridgeport, and
Tuck-It-Away at 133r(t Street are affiliated by common
ownership with:
Tuck-It-Away at 135th Street, Inc.,
Tuck-It-Away Newark, Inc., and
Big Orange and Black, LLC,
but otherwise have no corporate parents or subsidiaries.
No publicly-held corporation owns 10 percent or more
of each company’s stock.
Tuck-It-Away Associates, L.P. is affiliated by
common ownership with:
Tuck-It-Away Associates, Ltd.,
Tuck-It-Away Deegan, LLC,
Tuck-It-Away Mott Haven, LLC,
Tuck-It-Away Jerome, LLC,
Tuck-It-Away Dumbo, LLC,
Rising Development Yonkers, LLC,
Rising Development BPS, LLC,
Rising Development 135th Street, LLC,
Rising Media Group, LLC,
Rising Development Company, LLC, and
Rising Management, LLC,
otherwise has no corporate parents or subsidiaries. No
publicly-held corporation owns 10 percent or more of
its stock.
P.G. Singh Enterprises, LLC does not have any
corporate parents, subsidiaries, or affiliates. No publiclyheld corporation owns 10 percent or more of its stock.
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OPINIONS BELOW
The opinion of the Court of Appeals of New York is
not reported but is available at In the Matter of
Parminder Kaur, et al. v. New York State Urban Dev.
Corp., & c., and In the Matter of Tuck-It-Away, et al. v.
New York State Urban Dev. Corp., & c., 2010 NY Slip
Op. 5601, 2010 N.Y. LEXIS 1181 (N.Y. Jun. 24, 2010).
The Court of Appeals of New York reversed the
December 3, 2009 decision of the New York Supreme
Court, Appellate Division, First Department, reported
at 892 N.Y.S.2d 8 (1st Dept 2009). See Appendices A-B.
STATEMENT OF JURISDICTION
This Court’s jurisdiction is invoked under 28 U.S.C.
§ 1257(a). The Court of Appeals of New York’s decision
was rendered and entered on June 24, 2010, and is a
final order and judgment dismissing Petitioners’ actions
challenging the legitimacy of Respondent’s takings by
eminent domain.
CONSTITUTIONAL PROVISIONS INVOLVED
USCA Const Amend. V - Takings.
* * * nor shall private property be taken for
public use, without just compensation.
USCA Const Amend. XIV, § 1 - Due Process.
* * * nor shall any State deprive any person
of life, liberty, or property, without due process
of law; * * *
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PRELIMINARY STATEMENT
Five years ago, in a seminal decision upholding the
use of eminent domain, this Court reaffirmed that a
governmental entity may not "take property under the
mere pretext of a public purpose, when its actual
purpose was to bestow a private benefit." See Kelo v.
City of New London, Connecticut, 545 U.S. 469, 478 (2005).
In so holding, the Court warned that a "one-to-one
transfer of property, executed outside the confines of
an integrated development plan," would "raise a
suspicion that a private purpose was afoot." Id. at 487.
In his tie-breaking concurrence, Justice Kennedy noted,
"[t]here may be private transfers in which the risk of
undetected impermissible favoritism of private parties
is so acute that a presumption . . . of invalidity is
warranted under the Public Use Clause." Id. at 493.
The instant case presents just such a situation.
Respondent New York State Urban Development
Corporation d/b/a Empire State Development
Corporation ("ESDC"),1 the condemning agency, has
effectively exercised its power of eminent domain on
behalf of and in collusion with Columbia University
("Columbia"), an influential private beneficiary which
seeks to expand its campus into New York City’s West
Harlem neighborhood. The takings at issue - involving
private property owned by two local business owners was orchestrated as part of a longstanding arrangement
between ESDC and Columbia, the details of which raise
a sharp suspicion that "a private purpose was afoot."
1. ESDC is an unelected quasi-governmental corporation.
See N.Y. UNCONSOL. LAW § 6254(1).

3
In sharp contrast to the situation in Kelo, in which
a municipal agency adopted a "carefully considered"
development plan which had no preselected private
beneficiary, ESDC worked backwards, pre-ordaining
Columbia as the beneficiary of its eminent domain power.
Having settled on this, ESDC endorsed a plan,
developed behind closed doors by Columbia itself, to
transfer private property to Columbia in furtherance of
the university’s expansion dreams. ESDC then
collaborated with Columbia to devise after-the-fact
traditional public purposes to justify the takings, and
even allowed Columbia to create the very blight-like
conditions that ESDC then proposed to remediate.
The use of eminent domain here was thus a fait
accompli meant to circumvent any obstacles to the
realization of Columbia’s private agenda. A two-judge
plurality of New York’s appellate court recognized that
the takings were unconstitutional under Kelo, and a
third judge joined the plurality to hold that the
condemnation was invalid because ESDC had violated
Petitioners’ due process rights. New York’s highest
court, the Court of Appeals of New York ("Court of
Appeals") nonetheless reversed, upholding ESDC’s actions
in a 34-page decision that never once mentioned Kelo.
The Court of Appeals’ conscious disregard of Kelo
should warrant certiorari in its own right, but, in any
event, has ramifications far beyond the particulars of
this case. The Kelo majority made clear that its decision
was predicated on the existence of certain minimum
safeguards that demonstrated the absence of favoritism
or pretext on the part of a condemning authority. Since
Kelo, however, courts have struggled to interpret

concepts like "mere pretext," "favoritism," and "a
comprehensive development plan," leading to
inconsistent results around the country. The Court of
Appeals’ outright refusal to address Kelo brings this
confusion to a new level. If such significant evidence of
bad faith, pretext, and impermissible favoritism in the
context of eminent domain is insufficient to trigger the
protections discussed in Kelo, then Kelo itself, and its
safeguards, have been rendered meaningless.
Moreover, Respondent’s arbitrary and premature
closing of the administrative record prior to the
resolution of Petitioners’ Freedom of Information Law
("FOIE’) litigation violated Petitioners’ due process
rights under the Fourteenth Amendment to the U.S.
Constitution and constitutes a discrete ground for
invalidating the proposed taking. Because New York law
does not provide for trial-level review of administrative
decisions regarding eminent domain, the administrative
record comprises the sole record reviewable by an
appellate court in any eminent domain challenge. By
preventing relevant and responsive documents from
ever appearing in the record, Respondent sought to
ensure that the "careful and extensive inquiry" that this
Court required as a "safeguard" protection in Kelo
would never come to pass.
Accordingly, this petition should be granted. Unless
this Court reverses, or vacates and remands, the
decision of the Court of Appeals will become precedent
for the proposition that state governments have carte
blanche to evade the safeguards against pretext and
favoritism envisaged in Kelo by the mere invocation of
traditional public purposes. This Court should take this
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opportunity to reaffirm the limitations on governmental
overreaching that were contemplated in Kelo, and, in
so doing, give courts sufficient guidance to effectively
review takings by eminent domain.
STATEMENT OF THE CASE
Since the 1990’s, New York’s Manhattanville,
West Harlem neighborhood has attracted the interest
of both private businesses and developers. Indeed, in
August of 2002, the New York City Economic
Development Corporation ("EDC") published a "West
Harlem Master Plan," the culmination of an inclusive
planning process which incorporated local community
feedback and which concluded that Manhattanville’s
unique economic development potential could be fully
realized by simply rezoning the area. Several years later,
in June of 2005, the West Harlem Community Board
issued its own Master Plan which similarly concluded
that rezoning would generate new jobs and business
opportunities for the area. Neither E DC’s West Harlem
Master Plan nor the West Harlem Community Board
Plan concluded that Manhattanville was blighted or that
eminent domain was necessary or desirable to develop
the neighborhood.2

2. Indeed, the West Harlem Community Board voted 29-0
to oppose the use of eminent domain in Columbia’s expansion
Plan. See September 24, 2004 letter of Jordi Reyes-Montblanc,
in Tuck-It-Away’s Submission for the Record - Volume II (A1771). All page references with the prefix "A-" refer to the
Appendix in the Court of Appeals.

Columbia’s Campaign To
Manhattanville

Expand Into

Columbia, situated in neighboring Morningside
Heights, had also set its sights on Manhattanville as
the location for its proposed university expansion plan
(the "Project"). As part of this endeavor, Columbia
began, in 2000, purchasing property in the current
Project area.
In late 2001, EDC began meeting privately with
Columbia officials regarding Columbia’s plan to expand
into Manhattanville. ~ In fact, after publishing the West
Harlem Master Plan in August of 2002, EDC abruptly
ceased all contact with community representatives and
businesses, and met exclusively with Columbia and its
consultants. By September of 2002, EDC and Columbia
were discussing development plans premised on
Columbia’s total control over the entire Manhattanville
industrial zone4, and EDC gave Columbia "lead
responsibility" in developing a proposed rezoning plan.
Columbia defined the proposed Project site occupying seventeen acres of Manhattanville from
approximately 125th Street to 133rd Street and Twelfth
Avenue to Broadway - and scope exclusively for its own
3. See October 29, 2001 letter of Michael Carey (RA-1057);
West Harlem Pier/Manhattanville Development, Work Plan,
June 11, 2002 (RA-427). All page references with the prefix
"RA-" refer to Respondent’s Appendix in the Court of Appeals.
4. See Skidmore, Owings and Merrill, September 20, 2002
Conceptual Integrated EDC/Columbia University Plan (RA458-461).
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needs, and no other alternative development proposals
were ever solicited or seriously considered.5 Columbia
also increased its control over the area through property
acquisitions, increasing its share of lot ownership from
11 per cent in December of 2002 to 51 per cent by
October of 2003.
New York City’s Referral Of The Project To ESDC
In September 2003, EDC effectively ceded control
of the plan to ESDC for purposes of eminent domain.
EDC also commissioned Urbitran Associates
("Urbitran") to perform a blight study. However,
Urbitran never produced anything beyond a draft
report, containing a mere 12 pages of text, which
misapplied the relevant criteria and arrived at
unsubstantiated conclusions.6
ESDC never seriously considered any developer or
plan other than that proposed by Columbia. In fact, on
July 30, 2004, ESDC and Columbia signed a "cost
agreement," pursuant to which Columbia would
reimburse ESDC for all costs related to the Project.
Moreover, while an ESDC official questioned Columbia’s
attorneys about the sufficiency of the Urbitran study,
5. See, e.g., West Harlem Pier/Manhattanville
Development, n. 3, supra; Agenda of March 15, 2004 meeting of
ESDC, NYC EDC, NYC DCP and NYC Deputy Mayor’s Office
(RA-484). Four of ESDC’s meeting agendas dating from March
2004 to August 2004 reference only Columbia’s plan and needs.
(RA-1255-1258).
6. The record indicates that Urbitran’s blight study was
never finalized, and remains a draft to this day. See A-3303.
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ESDC delayed commencing its own blight study while
Columbia continued to purchase buildings within the
Project area.
Indeed, by e-mail dated May 12, 2006, ESDC’s
Senior Counsel, Joseph Petillo ("Petillo"), questioned a
draft Request for Proposal ("RFP") for the
Manhattanville blight study, stating, "Why do this? ...
I’m uncomfortable with us shining a spotlight on the
process used to manufacture support for
condemnation.’’7 Petillo then added: "In this post-Kelo
period, maybe we want to craft the support for our blight
findings in a less public way - such as more discretely
wrapping this up with work being performed by the EIS
consultant."
ESDC never did issue an RFP but instead, in
September of 2006, commissioned Columbia’s own
consultant, Allee King Rosen and Fleming, Inc.
(’~_KRF"), to conduct a blight study. In light of ESDC’s
efforts to "manufacture support" for blight, the hiring
of AKRF hardly appears accidental. AKRF had been
advising Columbia on the process of obtaining
regulatory applications since the spring of 2004 and
drafted, among other things, an Environmental Impact
Statement ("EIS") and a City Map Override Proposals
that enabled public land to be transferred to Columbia
without further public review.
In November of 2007, AKRF issued its
Manhattanville Neighborhood Conditions Study, which
7. See Appendix C at 94a.
8. See RA-501-516.
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concluded that the area in question was blighted. In
order to arrive at this conclusion, AKRF departed from
the methodologies it had employed in its prior work for
ESDC, and even considered types of data that it had
previously repudiated.9 For example, the study did not
compare Manhattanville’s property values and rental
rates with nearby areas over time, even though the
original scope of work had specified such an analysis.1°
By skewing its methodology, AKRF labeled a
thriving gas station in otherwise good condition
categorically blighted on the sole basis that it was a
single-story structure. Ironically, moreover, almost all
of the properties deemed blighted were owned or
controlled by Columbia, which, at the point that AKRF
was retained by ESDC, owned or controlled 64 per cent
of the properties in the Project area. Indeed, all of the
buildings cited for hazardous accumulation of garbage
or debris, evidence of vermin, or mold posing health
risks, were Columbia-owned or controlled, and sixteen
of the seventeen buildings that were determined to be

9. For example, AKRF did not explain why it designated as
vacant those buildings in Manhattanville with only 25 per cent of
floor area unoccupied, when, in a July 2006 study of the Atlantic
Yards project in Brooklyn, AKRF had used a 50 per cent vacancy
threshold. AKRF’s Manhattanville study also emphasized open
building code violations as evidence of blight, whereas the
Atlantic Yards study had explicitly rejected such evidence as
unreliable. Cf. AKRF Manhattanville Neighborhood Conditions
Study (A-3354); AKRF Atlantic Yards Blight Study, C-5 n.2 (RAI
1115).
10. See AKRF Proposed Scope of Work, Task 4 (RA-1081).
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at least 50 per cent vacant were Columbia-owned or
controlled and had been emptied within two years of
Columbia’s acquisition or assumption of control.11
Meanwhile, Columbia’s attorneys were hard at work
drafting most of the Project documents, including the
General Project Plan ("GPP," or the "Plan"). In
September of 2006, they redesignated their Project as
a "Civic Project," a designation which had hitherto never
been invoked on behalf of a private educational
institution. Indeed, Columbia had originally promoted
the project to EDC and ESDC solely on economic
development grounds, and blight remediation was only
added later to trigger ESDC’s condemnation authority.
Over succeeding drafts of the GPP, Columbia’s
attorneys added language emphasizing Columbia’s
contributions to education, the intellectual life of New
York City, and the local community in an effort to bolster
the "CNic Project" designation. Columbia also "added"
a package of funding programs, scholarships, and other
amenities, but many of these either represented preexisting commitments of Columbia’s, were unrelated to
the facilities to be built, or principally benefited
Columbia. Nonetheless, ESDC accepted Columbia’s
alterations without question.
Petitioners’ FOIL Litigation
Petitioner Tuck-It-Away Associates, L.P. and the
West Harlem Business Group, of which Tuck-It-Away
and the Kaurs were members, sought government
11. See No Blight Study, Table I & Table J (RA-1364-1369,
1372-1374).

1i
records regarding the Plan and its approval process
under New York’s FOIL Law, but ESDC refused to
provide Petitioners with all of the relevant documents.
In the face of ESDC’s resistance, Petitioners were
forced to initiate four separate lawsuits to obtain public
documents prior to E SD C’s closing of the administrative
record.
In July 2008, the Appellate Division affirmed in part
two court orders directing ESDC to disclose documents,
holding that AKRF’s relationship with ESDC and
Columbia was "tangled" and that AKRF had served an
"advocacy function for Columbia," and had an "inherent
conflict in serving two masters.’’12 Rather than disclosing
all of the documents, ESDC moved for leave to reargue
or appeal these decisions, a tactic that enabled it to take
advantage of the automatic stay provision in New York’s
procedural law. On September 9, 2008, a month prior to
the deadline ESDC had set to close the administrative
record, Tuck-It-Away asked ESDC to keep the
administrative record open pending the outcome of the
FOIL litigation, but ESDC refused2’~
On December 15, 2009, the Court of Appeals
directed ESDC to release the remaining documents at
issue, and, nearly fourteen months after the closing of
12. Tuck-It-Away v. ESDC, 861 N.Y.S.2d 51 (1st Dep’t 2008).
In February 2008, ESDC, attempted to deflect concerns
regarding AKRF’s independence by hiring Earthtech, Inc. to
"replicate" a blight study using the AKRF’s same biased
methodology. See Appendix B at 61a. Unsurprisingly, Earthtech
arrived at the same findings and conclusions as AKRE
13. See September 9, 2008 Letter of Norman Siegel (A-1901).
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the administrative record, ESDC did so.14 Among the
documents released to Petitioners in December of 2009
was the Petillo e-mail counseling against transparency in
ESDC’s commission of the blight study. See Appendix C.
On December 18, 2008, ESDC adopted a final GPP
that only slightly modified the GPP drafted by Columbia.
On December 22, 2008, ESDC published its
determination and findings approving the condemnation
of Petitioners’ property, claiming the Project would
create thousands of jobs, hundreds of millions of dollars
in tax revenue, and "generate billions of dollars in
personal income for New Yorkers.’’1~
Procedural History
On January 20, 2009, Petitioners challenged ESDC’s
use of eminent domain pursuant to Section 207 of New
York’s Eminent Domain Procedure Law ("EDPE’). The
Petitions, which were brought in the court of first
instance, the New York State Supreme Court Appellate
Division, First Department ("Appellate Division"),
alleged violations of both state and federal law, including
eight distinct federal claims. Four claims pled violations
of the Public Use requirement of the Fifth Amendment
to the U.S. Constitution, as incorporated against the
states by the Fourteenth Amendment: (1) the takings
had been executed in bad faith (A-82, A-140-144); (2)
the civic purpose designation for a private university
14. See Matter of West Harlem Business Group v. Empire
State Dev. Corp., 13 N.Y.3d 882,884 (2009), related to the instant
case.
15. ESDC Determination and Findings (A-6).
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was unconstitutional (A-82, A-145-150); (3) the approval
process for the plan was unconstitutional under Kelo
(A-82, A-150-154); and (4) the scope of the condemnations
had been excessive (A-82, A-144-145). Three claims were
pled under the Due Process Clause of the Fourteenth
Amendment: (1) the use of the term "blight" was void
for vagueness (A-82, A-144-145); (2) Respondent’s
premature closing of the administrative record violated
due process (A-83, A-158); and (3) the absence of triallevel review violated due process (A-85, A-159-160). The
final federal claim was pled under the Establishment
Clause of the First Amendment and the Equal
Protection Clause of the Fourteenth Amendment (A-83,
A-167).
On December 3, 2009, the Appellate Division
granted the petitions. See Appendix B. A three-judge
majority voted to annul ESDC’s determinations and
findings regarding the Plan because ESDC had violated
Petitioners’ federal and state constitutional due process
rights and New York’s statutory right to be heard by
closing the administrative record while withholding
documents that two courts had ordered released under
FOIL. Id. at 72a-74a, 77a-86a. In a concurring opinion,
Justice Richter called attention in her due process
analysis to the seriousness of Petitioners’ allegations of
bad faith and pretext, but noted that she need not reach
these issues in order to rule for Petitioners. Id. at 86a.
The two-judge plurality also held that the proposed
taking was "nothing more than economic redevelopment
wearing a different face." Id. at 48a. Thus, the taking
was unconstitutional under Kelo, for rather than
establish the public purpose before selecting the private
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beneficiary, Respondent had disregarded all alternative
possibilities, and had handed the entire planning process
over to Columbia in "a sovereign sponsored campaign
of Columbia’s expansion." Id. at 55a. Columbia had
devised the ostensible public purposes of blight removal
and civic purposes only after its demands had been fully
met, compelling the conclusion that "the ultimate private
beneficiary of the scheme for the private annexation of
Manhattanville was the progenitor of its own benefit."
Id. at 56a. Additionally, the plurality found bad faith,
bias, and pretext in ESDC’s determination of blight and
held that the term "blight" itself was unconstitutionally
vague as applied under the Fourteenth Amendment. Id.
at 68a-72a. ESDC’s subsequent attempt to invoke the
alternative justification of a "civic project" was also
legally insufficient under New York law, the plurality
held, and was simply pretext for ESDC’s pre-determined
plan to choose Columbia as the sole developer of the
area. Id. at 65a, 47a-48a.
On ESDC’s appeal, Petitioners preserved four of
their federal claims: the claim that the takings were
unconstitutional under Kelo and the three Due Process
claims.TM However, on June 24, 2010, the Court of
Appeals reversed. See Appendix A. In its decision, the
Court of Appeals referenced ESDC’s assertion that the
project would create thousands of jobs, "estimating that
’tax revenue derived from construction expenditures
and total personal income during this period’ at $122
million for the State and $87 million for New York City."
16. These claims can be found in Petitioners’ Court of
Appeals Brief at pages 129-139 and 115-129, 118 n.292, and 139150, respectively.
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Id. at 14a, 26a-27a. The court found that, under state
law, ESDC’s finding of blight and its designation of the
Project as a "land use improvement project" were
"rationally based and entitled to deference," and that
its "alternative finding of ’civic purpose,’ likewise, had
a rational basis.’’17 Id. at 2a. Moreover, ESDC’s use of
the term "substandard or insanitary area" was not
unconstitutionally vague on its face,TM and Petitioners’
due process had not been violated "when ESDC both
failed to turn over certain documents during the
administrative process pursuant to [Petitioners’] FOIL
request and closed the record prior to completion of the
FOIL litigation.’’1~ Id. at 22a, 27a. Not once in the thirty17. This Court has jurisdiction to consider the federal
questions raised by this case. Petitioners challenged the
legitimacy of the takings on both state and federal grounds
and briefed the unconstitutionality of the takings under Kelo
in both the Appellate Division and the Court of Appeals.
Because Kelo controls the "federal baseline" in this context,
the state grounds here do not adequately or independently
support the judgment, and this Court’s resolution of the
question of whether the takings pass muster under Kelo is
material for the outcome of this case.
18. The Court of Appeals failed to address the Appellate
Division plurality holding that the UDCA to be unconstitutional
as applied.
19. While the Court of Appeals did not specify whether its
due process finding relied upon state or federal constitutional
grounds, this Court has jurisdiction to examine whether there
has been a due process violation under the Fourteenth
Amendment. Because states must abide by the minimum level
of protection guaranteed under the federal constitution, the
state constitution does not adequately or independently support
the judgment here. Cf. supra n. 17.
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four page decision was Kelo ever mentioned, even
though it was discussed during oral argument and relied
upon extensively both by the Appellate Division plurality
and in Petitioners’ Brief.2°

20. At oral argument, Chief Judge Lippmann discussed
the applicability of Kelo with ESDC’s counsel and asked whether
this case was distinguishable because Kelo had concerned
economic development. See June 1, 2010 oral argument in No.
125 Matter of Kaur v. New York State Urban Development
Corporation / Matter of Tuck-It-Away, Inc. v New York State
Urban Development Corporation, 8:35-8:55, available at: http:/
/www.nycourts.gov/ctapps/arguments/2010/Junl O/O60110No125.asx. Chief Judge Lippmaan then asked, "Oace you
denominate [the project] land use, that’s when you differentiate
it from economic development in the sense of Kelo?" Id. at
11:00-11:10. ESDC’s counsel responded that, because Kelo
primarily concerned economic development and not blight, it
was inapplicable here because of ESDC had found blight. Id.
at 11:11-11:36. Thus, it appears that, by refusing to address
Kelo in upholding ESDC’s takings, the Court of Appeals decided
sub silentio that Kelo was inapplicable once blight remediation
had been asserted as a public purpose.
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REASONS FOR GRANTING THE PETITION
This Court should grant the instant petition, not just
to rectify the errors committed by the Court of
Appeals,21 but to clarify the circumstances under which
the principles of Kelo should inform judicial review of
eminent domain takings. Five years on, uncertainty
continues to plague courts around the country
regarding when Kelo’s framework for analyzing pretext
should apply, the precise meaning of "mere pretext"
within the context of eminent domain, and what
procedural safeguards are mandated under Kelo to
ensure that eminent domain does not simply become a
tool for use by private developers and entities.
Moreover, states have enacted a patchwork of
procedural standards regarding a property owner’s due
process rights in the face of an eminent domain taking,
further unsettling this area of law. Accordingly, this
petition presents this Court with a prime opportunity,
supported by substantial record evidence, to address
these issues and cut through the confusion surrounding
Kelo.

21. For example, the Court of Appeals truncated
Petitioners’ claims by characterizing them as sounding
predominantly under the public use requirement of article I,
§7(a) of the New York State Constitution. See Appendix A at
15a. This characterization disregards Petitioners’ claims that
the instant exercise of eminent domain is also unconstitutional
under both the Fifth and Fourteenth Amendments to the U.S.
Constitution and under Kelo.
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POINT I
THIS CASE RAISES THE IMPORTANT FEDERAL
CONSTITUTIONAL QUESTION OF WHETHER
KELO CONTROLS WHENEVER COURTS ARE
CONFRONTED WITH EVIDENCE OF
IMPERMISSIBLE GOVERNMENTAL
FAVORITISM AND PRETEXT IN AN EMINENT
DOMAIN TAKING
In upholding a municipality’s exercise of eminent
domain in Kelo, this Court placed particular emphasis
on the fact that the development plan at issue "was not
adopted to ’benefit a particular class of identifiable
individuals,’" 545 U.S. at 478, and noted that the ruling
might have been different had there been evidence
which "raise[d] a suspicion that a private purpose was
afoot," 545 U.S. at 487. Notably, Justice Kennedy
conditioned his tie-breaking concurrence on a lengthy
list of procedural safeguards built into New London’s
planning process, but warned that, "there may be
categories of cases in which the transfers are so
suspicious, or the procedures employed so prone to
abuse, or the purported benefits are so trivial or
implausible, that courts should presume an impermissible
private purpose .... "Kelo, 545 U.S. at 492.
As discussed supra and as the Appellate Division
clearly recognized, the instant case presents such a clear
example of the sort of bad faith, pretext, and favoritism
toward a pre-determined beneficiary that one could only
conclude, as the Kelo majority darkly warned, that "a
private purpose was afoot." Id. at 487. As such, this case
presents the Court with an opportunity to clarify the
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contours of what is, and, importantly, is not,
constitutional under Kelo. At a minimum, this Petition
permits the Court to issue guidance on what constitutes
"an impermissible private purpose," and what amounts
to "mere pretext" and favoritism in the context of
eminent domain. Such guidance would be welcomed by
the lower courts which have, in the five years since Kelo’s
issuance, either struggled to apply its holdings or, in
the case of the Court of Appeals, simply ignored it.
A. Kelo Requires That Safeguards Be Implemented
So As To Protect Against Pretext and Favoritism
As noted supra, in Kelo, this Court upheld a taking
of private property, by the city of New London,
Connecticut, for purposes of economic development. In
support of this holding, the Kelo majority emphasized
that the existence of a "carefully considered development
plan," intended to ameliorate a "serious city-wide
depression," insulated New London from implications
that the taking was for an "illegitimate purpose." Id. at
478. "Therefore," this Court concluded, the city’s
development plan "was not adopted to ’benefit a
particular class of identifiable individuals,’" and was thus
constitutional. Id.
Notably, Justice Kennedy emphasized that, where
substantiated allegations of pretext and favoritism exist,
courts have an obligation to treat such allegations
seriously and conduct a searching review of the facts.
Id. at 491 ("[a] court confronted with a plausible
accusation of impermissible favoritism to private parties
should treat the objection as a serious one and review
the record to see if it has merit, though with the
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presumption that the government’s actions were
reasonable and intended to serve a public purpose").
In holding such, the Court endorsed 99 Cents Only
Stores, 237 F. Supp. 2d 1123 (CD Cal. 2001), a case
invalidating the use of eminent domain where the
condemnation was the pretextual outgrowth of prior
negotiations between a private beneficiary, Costco, and
the condemning authority, because such a condemnation
would "achieve the naked transfer of property from one
private party to another" to "satisfy the private
expansion demands of Costco." 237 E Supp. 2d at 1129.
According to the Kelo majority, 99 Cents constitutes an
example of how courts should cast a "skeptical eye" on
such suspicious one-to-one transfers of property. Kelo,
545 U.S. at 487 n.17.
Justice Kennedy explicitly conditioned his
concurrence on specific features undertaken during New
London’s planning process which convinced him to vote
with the majority. Specifically, Justice Kennedy placed
great emphasis on the fact that "[t]he identity of most
of the private beneficiaries were unknown at the time
the city formulated its plans," and that, rather than
"picking out a particular transferee beforehand," a
variety of different developers and plans were evaluated
before one was chosen. Id. at 492-493. Given these facts,
it was beyond peradventure "that [New London’s]
development plan was intended to revitalize the local
economy, [and not] to serve the interests of Pfizer,
Corcoran Jennison, or any other private party." Id. at
492. Thus, Justice Kennedy concluded, "while there may
be categories of cases in which the transfers are so
suspicious, or the procedures employed so prone to
abuse, or the purported benefits are so trivial or
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implausible, that courts should presume an
impermissible private purpose, no such circumstances
are present in this case." Id.
In so stating, Justice Kennedy clearly articulated
his view that, under circumstances involving a predetermined beneficiary, an absence of competing
development plans, or other factors indicating a
suspicious transfer or an abuse of process, a taking could
well be unconstitutional. Indeed, the majority itself
presciently anticipated the instant case when, in support
of its decision, it noted that:
Such a one-to-one transfer of property,
executed outside the confines of an integrated
development plan, is not presented in this
case. While such an unusual exercise of
government power would certainly raise a
suspicion that a private purpose was afoot, the
hypothetical cases posited by petitioners can
be confronted if and when they arise.
Id. at 487. As discussed in more detail infra, the
very "one-to-one" transfer of property, executed outside
the confines of an integrated development plan," which
so gravely concerned the Kelo Court, is no longer a
"hypothetical," but rather, is presented by the instant
case. Accordingly, the Court should grant this Petition
and "confront[]" what so clearly is an example of bad
faith, pretext, and favoritism in the exercise of eminent
domain.
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Kelo’s Safeguards Were Not Observed In The
Instant Case And The Planning Process Was
Dominated By Pretext And Favoritism
The Appellate Division correctly recognized that this
case clearly fit within the framework set forth in Kelo
and that, when analyzed in this manner, ESDC’s
planning process fell far short of the constitutional
requirements demanded by Kelo. As that court put it,
"[t]he contrast between ESDC’s scheme for the
redevelopment of Manhattanville and New London’s
plan for Fort Trumble could not be more dramatic." See
Appendix B at 54a. Indeed, unlike the situation
presented in Kelo, the extensive record assembled in
this case chronicles, in detail, a history of collusion, bad
faith, pretext and impermissible governmental
favoritism towards Columbia, a discrete and influential
private beneficiary, which "raise[s] a suspicion that a
private purpose was afoot." See Kelo, 545 U.S. at 487.
For example:
1. Columbia’s Project was Never Designed
To Achieve a Pre-Designated Public Purpose
In contrast to the development plan in Kelo, which
was specifically designed to ameliorate a "serious citywide depression," Columbia’s plan was never designed
or intended to accomplish a pre-designated public
purpose. Indeed, "as a matter of record," neither
Manhattanville nor West Harlem were economically
depressed when EDC and ESDC embarked on their
Columbia-prepared-and-financed quest to approve the
Project. See Kaur v. UDC at 19. The area had never
been designated as blighted, nor had any need been
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identified for additional private educational facilities in
the area.
2. The Identity of the Private Beneficiary Was
Known Beforehand
The Kelo majority, and Justice Kennedy in particular,
placed great importance on the fact that the private
beneficiaries of New London’s comprehensive plan were
unknown at the time of the plan’s development. In sharp
contrast, from the outset, Columbia was the
predetermined beneficiary of the Project, and indeed,
proposed the Project and tailored it to meet its demands
and specifications.
3. The Instant Project was Driven by its
Beneficiary
In Kelo, the plan at issue was conceived of and
formulated by the city of New London rather than the
private beneficiaries. In the instant case, Columbia
conceived of, developed, and directed the Project plan.
Indeed, even the blight study upon with ESDC relied
to justify the taking was prepared by Columbia’s
consultant, AKRF, whom two separate state courts
deemed incapable of being fair or independent. See
Appendix B at 42a.
4. No Competitive Process Was Initiated To
Select the Project’s Developer
In his concurrence in Kelo, Justice Kennedy noted
that New London had considered a number of different
developers before settling on one. In the instant case,
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neither EDC nor ESDC ever issued any requests for
proposals or solicited any alternative developers, but
rather, simply ceded the exclusive privilege to rezone
Manhattanville to Columbia and then authorized
eminent domain on Columbia’s behalf.22
o

Because Columbia Paid The Costs of its Own
Expansion Campaign, The Project Was Not
Pre-Vetted By The Appropriation of Public
Funds

Unlike the situation in Kelo, where the planning
process was undertaken and funded by the public fisc,
Columbia underwrote all of ESDC’s costs in what
became, in the words of the Appellate Division, "a
sovereign sponsored campaign of [its own] expansion."
Id. at 55a. Put another way, Columbia was "the
progenitor of its own benefit." Id. at 57a.
In sum, as the Appellate Division concluded, these
factors lead to the undeniable conclusion that the entire
Project planning process was riddled by bad faith,
pretext, and favoritism. As the plurality of the Appellate
Division noted:
[T]he blight designation in the instant case is
mere sophistry. It was utilized by ESDC years
22. On October 12, 2007, the New York City Planning
Commission rejected the local West Harlem Community
Board’s 197(a) plan, which had been in the making since 1991,
on the ground that it did not meet Columbia’s needs as defined
by Columbia. A 197(a) plan, however, is merely a guide to
accommodate development, and does not constitute a concrete
proposal by a developer.
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after the scheme was hatched to justify the
employment of eminent domain but this
project has always primarily concerned a
massive capital project for Columbia. Indeed,
it is nothing more than economic
redevelopment wearing a different face.
Id. at 48a.
C. New York’s Highest Court Ignored This Court’s
Warning in Kelo
Given these facts, the Appellate Division had no
difficulty recognizing that, because the entire Project
planning process was not only riddled with, but defined
by, the very bad faith, favoritism, and procedural abuse
that concerned this Court in Kelo, the taking was
unconstitutional. In reversing this decision, the Court
of Appeals ignored both the substantial record evidence
of bad faith, pretext, and favoritism, and this Court’s
directive in Kelo to cast a "skeptical eye" on "one-toone tranfer[s] of property, executed outside the confines
of an integrated development plan," which, as the Kelo
Court noted, "would certainly raise a suspicion that a
private purpose was afoot." Id. at 487. Specifically, the
court ignored the clear evidence that, from the outset,
both ESDC and EDC accepted Columbia as the predetermined beneficiary of the Project and, accordingly,
allowed Columbia to plan the entire Project around its
own specific needs rather than in furtherance of any predesignated public purpose.
Moreover, the Court of Appeals similarly ignored
the evidence that, in the effort to accomplish this pre-
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determined outcome, both the "civic project" and the
blight designations (the latter of which was the result
of Columbia’s own actions) were pretextual. Finally, the
court paid no heed to the bad faith and obstructionism
employed by ESDC in response to Petitioners’ legitimate
attempts to ascertain information about the Project.
IfKelo is to have any lasting impact on safeguarding
fundamental constitutional rights, the basic protections
set forth in the decision must be adhered to, both by
governmental agencies and by the lower courts. Where,
as here, the highest court in the State of New York has
failed to do this, this Court should intervene so as to
remind courts of their obligation to follow Kelo’s
precedent.
Do

Permitting New York’s Conscious Disregard of Kelo
To Stand Will Only Perpetuate The Confusion In
This Area of Law

Five years after Kelo’s issuance, no consensus yet
exists among the lower courts regarding whether Kelo’s
pretext analysis should apply to all eminent domain
takings or only to those asserting economic development
as a public purpose. In Kelo, this Court held that there
is "... no principled way of distinguishing economic
development from the other public purposes that we
have recognized," and it would be similarly incongruous
to restrict the parameters established in Kelo to
scrutinizing only those takings premised solely upon
economic development. Accordingly, Kelo’s analytical
framework should apply in all eminent domain cases.
545 U.S. at 484.
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However, the lower courts have not uniformly
followed this direction. For example, the U.S. Court of
the Appeals for the Second Circuit recently suggested
that the pretext analysis in Kelo is applicable only in
those cases involving takings predicated solely on
economic development. In Goldstein v. Pataki, the
Second Circuit upheld a taking where the property
owners alleged that the asserted public purposes for
the taking - the remediation of blight and the creation
of affordable housing and recreational facilities at the
Atlantic Yards facility in Brooklyn - were pretextual.
516 F.3d 50, 62 (2d Cir. 2008).
Noting that "private economic development [was]
neither the sole, nor the primary asserted justification
for the Atlantic Yards Project," id. at 64, the Second
Circuit declined to apply the more searching, "skeptical"
review contemplated by this Court in Kelo. Rather, the
court held that Kelo did not mandate "a closer objective
scrutiny" if the redevelopment plan at issue was
"justified in reference to several classic public uses.’’23
Id. at 64. Referencing Justice Kennedy’s warning that
a searching review was required where transfers were
so suspicious or procedures so prone to abuse that an
impermissible private purpose could be presumed, the
Second Circuit suggested that Justice Kennedy "may
well have intended this caveat to apply exclusively to
23. Indeed, the Second Circuit made much of the fact that
the Goldstein appellants acknowledged the Atlantic Yards
project’s "rational relationship to numerous well-established
public uses," and held that the appellants had not pled that the
purported public purposes were either false or irrational, only
that "they [were] not the real reason for the Project’s approval."
See Goldstein, 516 E3d 50, 59.
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cases where the sole ground asserted for the taking was
economic development.’’24 Id. at 64 n. 10 (emphasis in
original).
In contrast, other courts have relied on Kelo to
either invalidate or remand takings where economic
development was not the sole rationale, but was asserted
in conjunction with other classic public purposes. In
Franco v. Nat’l Capital Revitalization Corp., 930 A.2d
160, 171-72 (D.C. App. 2008), for example, the District
of Columbia Court of Appeals remanded, for
consideration of pretext, a matter in which the asserted
public purpose for the taking included both economic
revitalization and crime reduction. In so holding, the
Franco Court noted that Kelo "makes clear there is
room for a landowner to claim that the legislature’s
declaration of a public purpose is pretext designed to
mask a taking for private purposes." As well, the Rhode
Island Supreme Court invalidated a condemnation
where the relevant state agency had cited, as public
purposes for the condemnation, both economic
development and the creation of airport parking space.
See Rhode Island Economic Dev. Corp. v. The Parking
Company, 892 A.2d 87, 106 (R.I. 2006). In so holding,
the court noted that, under Kelo, condemning
24. Although Petitioners argue that Kelo controls in both
situations involving classic public purposes and economic
development, Petitioners argued below, and renew their
argument here, that the public purposes of blight remediation
and civic project, asserted by ESDC, are meritless and
pretextual, and that the sole rationale for Columbia’s expansion
plan is indeed economic development. Given this, even if
Goldstein’s rationale were correct, Kelo’s pretext analysis would
still control here.
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authorities had the "responsibility of good faith and due
diligence" prior to any taking, and concluded that the
condemning authority’s "hasty maneuvering" bore little
resemblance to the comprehensive development plan
that was upheld in Kelo. Indeed, two other State
Supreme Courts have applied Kelo where economic
development was not asserted at all, but rather, where
the sole ground for the taking was a classic public
purpose such as the creation of recreational space or
the construction of a road. In Middletown Twp v. Lands
of Stone, 939 A.2d 331, 338 (Penn. 2007), for example,
the Pennsylvania Supreme Court invalidated a taking
which asserted as its sole public purpose the creation of
recreational space. In so doing, the Middletown Court
cited Kelo for the proposition that, "evidence of a welldeveloped plan of proper scope is significant proof that
an authorized purpose truly motivates a taking." Id.
As well, the Supreme Court of Hawai’i relied
extensively on Kelo in remanding a case with express
instructions that the trial court consider whether the
sole asserted public purpose of constructing a public
bypass road - a classic public purpose - had been
pretextual. See County of Hawai’i v. C&J Coupe Family
Ltd. P’ship, 198 P.3d 615,646-47 (Haw. 2008). Specifically,
County of Hawai’i involved the construction of a bypass
road which had previously been deemed necessary, but
which the condemnee alleged "provided ’a
predominantly private benefit.., to [the developer],’"
because the private developer had contracted with the
condemning authority for the right to designate the
road and areas subject to condemnation, and had
exercised that right to benefit one of its subdivisions.
Id. at 644.
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In remanding, the Hawai’i Supreme Court
unequivocally stated that "[p]lainly it was not the
intention.., of the Supreme Court in Kelo to foreclose
the possibility of pretext arguments merely because the
stated purpose is a ’classic’ one." Ido at 647. Rather and in direct contrast to the Second Circuit’s holding in
Goldstein - the County of Hawai’i Court remanded to
permit "a closer objective scrutiny of the justification
being offered." Id. at 665.
Also in contrast to Goldstein, which limited pretext
claims to allegedly false or irrational public purposes,
the Supreme Court of Hawai’i concluded that such claims
could be considered where the taking had a
predominantly private benefit, holding that, "the
ultimate question for the court is whether the ’actual
purpose was to bestow a private benefit.’" Id. at 652
(quoting Kelo, 545 U.S. at 478). As the court explained,
a taking was invalid under Kelo whenever "the private
character of a taking predominates." Id. at 648 n. 36;
accord Franco v. Nat’l Capital Revitalization Corp., 930
A.2d 160, 173-74 (2008) ("a reviewing court must focus
primarily on benefits the public hopes to realize... [i]f
the property is being transferred to another private
party, and the benefits to the public are only ’incidental’
or ’pretextual,’ a ’pretext’ defense may well succeed");
Middletown Twp, 939 A.2d at 337 ("Stated otherwise,
the true purpose [of the taking] must primarily benefit
the public").
Ultimately, the Hawai’i Supreme Court held that,
"[w]hat is fundamental to judicial review is full
consideration of the arguments and evidence presented
by the defending landowner in its attempt to make the
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requisite clear and palpable showing of pretext." 198
P.3d at 652. In defining "full consideration," the court
stressed that it was not enough for the trial court to
simply consider and then reject appellant’s pretext
argument, because appellant had "raised circumstances
beyond the mere face of the [asserted public purpose]."
Id. at 649. Rather, citing Kelo, the Hawai’i Supreme
Court observed that the government’s asserted public
purpose "need not be taken at face value where there
is evidence that the stated purpose might be
pretextual." Id. at 644 (citing Kelo, 469 U.S. at 478).
Thus, on remand, the trial court "was obligated to
consider any and all evidence that Appellant argued
indicating that the private benefit to [the beneficiary]
predominated." 198 P.3d at 650.
The Hawai’i decision stands in sharp contrast to the
instant case, in which New York’s highest court
undertook no substantive analysis of Petitioners’
pretext claims. Indeed, the word "pretext" appears only
twice in the Court of Appeals’ majority holding, and any
possibility of pretext is summarily dismissed as being
"unsubstantiated by the record." See Appendix A at 20a.
Moreover, as these cases demonstrate, there is
considerable confusion among the nation’s lower courts
on the issue of whether Kelo’s searching review even
applies where the sole proffered rationale for a taking
involves a classic public purpose, rather than economic
development.
For these reasons, it is vital that this Court grant
this Petition and clarify the meaning of "mere pretext"
in the context of an aberrant private-to-private transfer
of property. If both Kelo and the Fifth Amendment’s

32
Public Use requirement (as applied to the States by the
Fourteenth Amendment) are to retain any meaning at
all, this Court must define the standard that lower courts
must apply when casting a "skeptical eye" in their review
of cases involving aberrant private-to-private transfers
of property by use of eminent domain.
POINT II
THIS CASE PRESENTS AN OPPORTUNITY TO
RULE ON WHAT MINIMAL PROCEDURAL
SAFEGUARDS ARE REQUIRED UNDER THE
DUE PROCESS CLAUSE TO PRESERVE
FUNDAMENTAL FAIRNESS IN EMINENT
DOMAIN PROCEEDINGS
Respondent’s arbitrary and premature closing of
the administrative record violated Petitioners’ due
process rights under the Fourteenth Amendment to the
U.S. Constitution, and constitutes a discrete ground for
invalidating the proposed takings.
The Due Process Clause of the Fourteenth
Amendment, like the Takings Clause of the Fifth
Amendment, imposes fundamental limitations on
government’s ability to take property. This Court,
however, has never clarified what minimum standards
must be observed under the Due Process Clause in the
context of an eminent domain taking. In the absence of
such guidance, the various States have enacted a
patchwork of procedural standards; under New York’s
Eminent Domain Procedure Law ("EDPU’), a
petitioner’s procedural rights are uniquely
circumscribed.
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Against this backdrop of procedural constraints,
Respondent in this case was able to employ calculated
tactics to prevent Petitioners from developing a full and
fair record, thereby denying Petitioners their right to a
meaningful hearing. See Mathews v. Eldridge, 424 U.S.
319, 333 (1976) ("The fundamental requirement of due
process is the opportunity to be heard ’at a meaningful
time and in a meaningful manner’" (quoting Armstrong
v. Manzo, 380 U.S. 545, 552 (1965))).
The record here demonstrates Respondent’s
deliberate efforts to undermine Petitioners’
fundamental constitutional rights. For three years prior
to ESDC’s closure of the administrative record,
Petitioners fought to obtain records under the Freedom
of Information Law in the face of staunch resistance by
E SDC, ultimately forcing Petitioners to bring multiple
legal actions to force ESDC to turn over relevant
documents. When two separate state courts ordered
ESDC to disclose such documents, ESDC again
obstructed Petitioners’ efforts to obtain vital
information, including the Petillo e-mail, by moving for
re-argument or leave to appeal and, in the process,
availing itself of the automatic stay afforded to
governmental authorities pending disposition of such
motions. Then, while the motion was pending, ESDC
arbitrarily closed the record despite Petitioners request
to keep it open during the pendency of the appeal. See
Appendix B at 77a, 82a-85a.
Ultimately, the Court of Appeals directed ESDC to
release the documents in question and held that "this
litigation could have been avoided, or significantly
limited, had ESDC in the first instance complied with
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the dictates of FOIL... [and petitioners were] compelled
to bring suit to obtain either the documents or
explanation of ESDC’s denial, the very information it
should have received during the administrative appeals
process." West Harlem Business Group v. Empire State
Development Corporation, 13 N.Y.3d 882, 885 (2009).
By the time ESDC finally did release these documents,
the administrative record had been closed for nearly
fourteen months.
ESDC’s non-compliance with FOIL and its
subsequent gamesmanship might have been immaterial
in another state, but in New York, it proved fatal to
Petitioners’ due process rights. This is because New
York’s EDPL does not provide for trial level review of
administrative decisions authorizing the taking of
private property, thus precluding Petitioners from
obtaining discovery or examining witnesses. See N.Y.
E.D.P.L. §§ 207, 208; Cf. Kelo, 545 U.S. at 491-92 (noting
the "careful and extensive inquiry" conducted by the
trial court, which held a seven-day trial that included
witness testimony and "documentary evidence" of
communications between government and corporate
officials). As the Appellate Division noted:
The petitioners clearly had no ability under
the EDPL to call witnesses to supplement the
record, introduce further evidence, crossexamine the respondents’ witnesses who
submitted expert affidavits after the record
was closed or submit argument in opposition
to those untimely affidavits.
Appendix B at 73a.
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Because administrative proceedings constitute the
only record available for judicial review in New York,
public hearings before administrative agencies become
the sole opportunity for those objecting to the legitimacy
of a taking to introduce evidence and develop their case.
In this way, ESDC’s refusal to comply with its FOIL
obligations and provide Petitioners with responsive
documents, and its closing of the record prior to the full
provision of said documents, not only severely impaired
Petitioners’ meaningful opportunity to be heard, but also
raises serious questions regarding the true justification
for the Project.
The circumstances surrounding ESDC’s production
of the May 12, 2006 e-mail from ESDC Senior Counsel
Joseph Petillo serves as a case in point. Petitioners were
provided with this e-mail - in which Petillo notes his
discomfort with highlighting the process by which ESDC
"manufacture[d] support for condemnation" - nearly
fourteen months after the closing of the administrative
record. See Appendix C at 94a. Notably, subsequent to
Petillo’s e-mail, ESDC, which had been poised to release
a Request for Proposal to initiate a public and
competitive process for obtaining an independent
consultant, instead entrusted its blight study to
Columbia’s consultant, AKRF.
Petillo’s e-mail offers an inside perspective on the
behind-the-scenes process employed by Columbia and
ESDC in pushing through the Project and, as such, is
particularly probative on the issue of ESDC’s pretext
and improper motive. Given this, it is unsurprising that
ESDC repeatedly failed to produce this document until
long after the administrative record closed, thus ensuring
that this e-mail would be sheltered from judicial review.
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The Petillo e-mail is just one of thousands of pages
of documents that were released by ESDC and other
cooperating agencies either immediately prior to, or
after, the closing of the administrative record. Indeed,
to this day, ESDC continues to withhold documents that
remain the subject of FOIL litigation.25 In light of this,
the Court of Appeals’ reference to the approximately
8,000 pages of documents that Petitioners received from
ESDC is highly misplaced. In actuality, many of these
pages were duplicates, and many of the documents were
redacted without any basis. Given this, it is difficult to
overstate both the materiality of Petillo’s email itself
and the harm to Petitioners’ case as a result of ESDC’s
willful obstruction of the FOIL and administrative
processes. See Appendix B at 84a (Richter, J.,
concurring) ("In light of the withholding of critical
documents which were ordered disclosed by this Court,
the opportunity provided to Tuck-It-Away here was not
meaningful within the spirit of due process").
The facts here compel the conclusion that, but for
ESDC’s bad-faith conduct, Petitioners would have been
able to develop a full record for judicial review in
25. Pursuant to court orders, ESDC released 64 records,
constituting 2,074 pages, either after the closing of the record,
or so close to that date, that Petitioners were left with no time
to examine them. As of this writing, ESDC continues to withhold
669 records, and the fate of another 500 records remains
pending before a New York court. See Tuck It Away v. ESDC,
Index No. 114035/07 (Sup. Ct. N.Y. County, Oct. 23, 2008). In
addition, the New York City Department of City Planning, after
moving for reargument and filing an appeal from this court
order, never perfected the appeal but instead released at least
796 records (consisting of over 6,000 pages) after ESDC had
closed the record.
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accordance with basic standards of due process. In this
way, the instant case highlights both the importance, to
petitioners, of securing a meaningful opportunity to be
heard within the context of eminent domain
proceedings, and the consequences of the denial of such
an opportunity. As a Second Circuit panel, which
included then-Circuit Judge Sonia Sotomayor,
unanimously held, the EDPEs weighty restrictions upon
a petitioner’s procedural rights place a greater burden
on respondent to preserve a quantum of due process.
See Brody v. Vill. of Port Chester, 434 F.3d 121,132 (2d
Cir. 2005) (holding that under the flexible standard of
due process, more explicit notice was required because
of the constitutional significance of the public use
requirement and the unique limitations imposed by the
EDPL). Weighed against the constitutional dimension
of the public use inquiry and Petitioners’ limited ability
to obtain documents in this case, ESDC’s arbitrary and
intentional closing of the record cannot be justified,
given the relatively insignificant "burden" of keeping
the record open until ESDC had turned over to
Petitioners all documents ordered to be produced.
Thus, the due process violation suffered by
Petitioners ultimately highlights both the fragility of the
procedural protections related to eminent domain in
New York and their vulnerability to abuse. While New
York is unique among the states in precluding trial level
review of the legitimacy of a taking, other states have
developed a patchwork of statutory protections
governing almost every aspect of procedural due
process within the context of the power of eminent
domain. As a result, due process protections in the
eminent domain context vary widely based solely on the
situs of the taking.
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This case exemplifies the urgent need for minimal,
consistent procedural standards to preserve the
constitutional requirement of due process and the value
of fundamental fairness, particularly where property
owners are constrained in their ability to demonstrate
pretext or impermissible favoritism. Accordingly, this
Court should grant the instant Petition and address not
only the due process violation here but also the issue of
what due process means in the eminent domain arena.
CONCLUSION
For all the foregoing reasons, Petitioners
respectfully request that the Supreme Court grant
review of this matter.
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