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QUESTION PRESENTED
Most courts of appeals to have addressed
the issue have concluded that a chapter 11
debtor is obligated to pay in full the necessary
expenses of administering its chapter 11 case,
including the full cost of the insurance that it
purchases to cover tort claims arising from its
operations in bankruptcy. See, e.g., Potter v.
CNA Ins. Cos. (In re MEI Diversified, Inc.), 106
F.3d 829, 832 (8th Cir. 1997). This Court has
likewise concluded that "the cost of insurance
against tort claims arising during [bankruptcy]
is an administrative expense payable in full."
Reading Co. v. Brown, 391 U.S. 471, 483 (1968).
The court below, however, reached a contrary
conclusion, and the question presented is:
Whether a chapter 11 debtor is obligated to
pay in full as an administrative expense the cost
of necessary insurance that it purchases during
the course of its chapter 11 case?
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CORPORATE DISCLOSURE STATEMENT
Pursuant to Supreme Court Rules 14(b)
and 29.6, Petitioner National Union Fire Insurance Co. of Pittsburgh, Pa. ("National Union")
makes the following disclosures:
1. National Union is a wholly-owned subsidiary of Chartis U.S., Inc. Chartis U.S., Inc. is
a wholly-owned subsidiary of Chartis Inc.
Chartis Inc. is a wholly-owned subsidiary of
AIUH LLC. AIUH LLC is a wholly-owned subsidiary of American International Group, Inc.,
which is a publicly-owned corporation.
2. With the exception of the AIG Credit
Facility Trust, a trust established for the sole
benefit of the United States Treasury, no parent
entity or publicly-held entity owns 10% or more
of the stock of American International Group,
Inc.
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PRELIMINARY STATEMENT
This matter arises out of the chapter 11
bankruptcy case of the LTV Corporation ("LTV")
and certain of its subsidiaries and affiliates, including VP Buildings, Inc. ("VP Buildings") and
four other VP entities (collectively, the "VP Debtors").~ Under the Bankruptcy Code, a chapter 11
debtor is generally authorized to operate its
business after commencing its bankruptcy case.
11 U.S.C. §§ 1101(1), 1107, 1108 (authorizing operation of business). An operating debtor will
necessarily incur certain expenses, and in relevant part, the Code provides that the "actual,
necessary costs" of operating the debtor’s business in bankruptcy qualify as "administrative
expenses" payable in full on a priority basis. Id.
§§ 503(b), 507(a)(2); Hartford Underwriters Ins.
Co. v. Union Planters Bank, N.A., 530 U.S. 1, 4-5
(2000). This priority gives third parties an incentive to supply the debtor with necessary
goods and services (including insurance) while
the debtor seeks to reorganize. Indeed, as this
Court has explained, administrative priority for
the cost of insurance is necessary, "else insurance could not be obtained." Reading Co. v.
Brown, 391 U.S. 471, 483 (1968).

The VP Debtors are VP Buildings; United Panel, Inc.;
Varco Prudent International, Inc.; VP-Graham, Inc.; and
LTV Walbridge, Inc. Pet. App. 20a.
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LTV and the VP Debtors commenced their
chapter 11 cases in 2000. Thereafter, petitioner
National Union Fire Insurance Company of
Pittsburgh, PA ("National Union") supplied the
VP Debtors with workers’ compensation and
other insurance~ for tort claims that arose in
2001 during the course of their chapter 11 proceedings. At issue is whether the full cost of the
workers’ compensation portion of this insurance
is properly payable as an administrative expense.
A business cannot operate in chapter 11
without complying with applicable workers’
compensation regulations, which generally require an operating debtor to maintain adequate
workers’ compensation insurance coverage. See
28 U.S.C. § 959. Accordingly, the VP Debtors
purchased workers’ compensation insurance
from National Union and agreed to pay National
Union the full amount of the cost of this insurance.
Debtors in bankruptcy are often short on
cash and therefore typically prefer to pay for
their insurance over time. In this case, rather
than pay a single, large, fixed, up-front premium
of over $6 million for its insurance, LTV and its

~ For ease of reference, this Petition will refer to all such
insurance as "workers’ compensation insurance."

affiliates agreed to pay a much smaller, variable
up-front premium of approximately $967,131,
and agreed to pay the balance of the cost of their
insurance (approximately $4,952,583) under the
terms of a "deductible reimbursement" arrangement.3 Under this common type of payment
structure, the debtors’ obligation to make payments extended into the future beyond the particular year (2001) for which they obtained coverage.
In 2003, after National Union had supplied
its insurance coverage, but while the VP Debtors
were still making their payments to National
Union for this insurance, the VP Debtors confirmed their chapter 11 plan (the "Plan"). Under
the Bankruptcy Code, a bankruptcy court cannot
confirm a chapter 11 plan unless the plan provides for the payment in full of all administrative expenses. 11 U.S.C. § 1129(a)(9). Complying with this provision, the debtors’ Plan provides that all administrative expenses will be
paid in full, and appropriate reserves have been
established for the full payment of administrative claims liquidated after confirmation. United
States District Court Appendix ("USDC App.")

3 The term "deductible reimbursement" refers to LTV’s
and the VP Debtors’ share of the cost of National Union’s
payment of workers’ compensation benefits to injured
employees.

4
II-A110, 118.~ After the bankruptcy court confirmed their Plan, however, the VP Debtors objected to making further payment to National
Union for their workers’ compensation insurance, asserting that payments due postconfirmation (i.e., after confirmation of their
Plan) were not entitled to be treated as expenses
of administration.
The bankruptcy court agreed, concluding
that, after confirmation, it was no longer necessary for them to continue paying for the insurance they purchased as an expense of administration. Following a prior decision of the Sixth
Circuit addressing the same question, Zurich
American Insurance Co. v. Lexington Coal Co.,
LLC (In re HNRC Dissolution Co.), 536 F.3d 683
(6th Cir. 2008), the district court agreed with the
bankruptcy court, as did a panel of the Sixth
Circuit, concluding that it was also bound by
HNRC. As two of the concurring circuit judges
below observed, however, the decision in HNRC
conflicts with authoritative decisions of other
courts of appeals, is contrary to this Court’s deci-

4 The term "USDC App." refers to the United States District Court Appendix that was filed by National Union in
the United States District Court for the Northern District
of Ohio (Eastern Division) in the proceedings below putsuant to that court’s local rules. The USDC App. was
filed on March 10, 2008 as an attachment to National Union’s Opening Brief under District Court docket entry 16.
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sion in Reading, and will have the disastrous effect of making workers’ compensation insurance
unavailable on extended payment terms in
bankruptcy cases within the Sixth Circuit. Pet.
App. 15a-18a. Specifically, no insurer will be
willing to permit a chapter 11 debtor to pay for
its insurance over time if, by simply confirming
its chapter 11 plan, the debtor may eliminate its
obligation to make its scheduled payments. Pet.
App. 18a. Because the decision below following
HNRC conflicts with the decisions of other courts
of appeals, is contrary to this Court’s decision in
Reading, and addresses a vitally important question of bankruptcy law, certiorari is warranted.
OPINIONS BELOW
The opinion of the United States Court of
Appeals for the Sixth Circuit, Pet. App. la, is reported at 606 F.3d 835. The opinion of the
United States District Court for the Northern
District of Ohio, Pet. App. 19a, is unpublished
but is available at 2008 WL 4445075. The opinion of the United States Bankruptcy Court for
the Northern District of Ohio, Pet. App. 30a, is
unpublished.
JURISDICTION
The bankruptcy court possessed jurisdiction over the bankruptcy proceedings. 28 U.S.C.
§§ 1334, 157. On December 21, 2007, the bank-

ruptcy court issued its order denying administrative expense status to that portion of National
Union’s claim representing the unpaid cost of
National Union’s insurance at the time the VP
Debtors confirmed their chapter 11 Plan, Pet.
App. 30a, and entered judgment on the same
date. USDC App. I-A13. National Union timely
appealed on December 31, 2007. USDC App. IA14. The district court possessed jurisdiction
over the appeal pursuant to 28 U.S.C. § 158. On
September 29, 2008, the district court affirmed
the Bankruptcy Court’s judgment. Pet. App.
19a. On October 24, 2008, National Union
timely appealed. Pet. App. 6a. The Sixth Circuit
possessed jurisdiction pursuant to 28 U.S.C. §§
1291, 158(d). On June 4, 2010, the Sixth Circuit
affirmed and entered judgment on the same
date. Pet. App. la. LTV’s petition for rehearing
en banc was denied on August 31, 2010. Pet.
App. 48a. This Court has jurisdiction pursuant
to 28 U.S.C. § 1254(1).
RELEVANT STATUTORY PROVISIONS
Pursuant to Supreme Court Rule 14(f), the
relevant provisions of 11 U.S.C. §§ 503 and
507(a)(2) are reprinted at Pet. App. 50a.
STATEMENT
For many years, National Union provided
LTV and its subsidiaries (including the VP Debtors) with workers’ compensation, automobile li-
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ability, and general commercial liability insurance coverage. USDC App. I-A39. On December
29, 2000, LTV and the VP Debtors filed their respective bankruptcy petitions. USDC App. IA55. During 2001, following the commencement
of the bankruptcy proceedings, National Union
continued to provide worker’s compensation insurance to the VP Debtors. USDC App. I-A39,
44-48. Only the VP Debtors’ obligations under
the post-petition 2001 National Union policies
(i.e., those in place after the filing of their bankruptcy cases) are at issue.
National Union’s workers’ compensation
policies were "loss-sensitive," meaning that "the
cost of most losses were to be reimbursed by
LTV" and the VP Debtors, respectively. USDC
App. I-A39. The way workers’ compensation
policies of this kind typically work, the insurer
(here National Union) fronts the monthly payments that must be paid to employees injured on
the job during the coverage period (here 2001),
which payments often extend well into the future
for the duration of the employees’ disabilities.
The insurer then bills the employer (here the VP
Debtors) for the employer’s share of these losses.
Pursuant to the terms of the policies in this
case,5 the VP Debtors owed National Union for
,~ The relevant payment terms are contained in three
documents that work together as an integrated whole: (1)
the Payment Agreement; (2) the Schedule of Policies and
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amounts due both before and after they confirmed their Plan as reimbursement for the cost
of National Union’s payment of benefits to workers injured in 2001. Accordingly, National Union
filed administrative expense claims against the
VP Debtors for these obligations (and likewise
for similar obligations owed by LTV and certain
of its other affiliates). USDC App. II-A185, 18991; USDC App. III-A255-318; USDC App. IVA319-340, 411-12.
LTV and the VP Debtors responded by
commencing an adversary proceeding challenging the administrative expense claims. Pet. App.
32a. The parties agreed to arbitrate the dispute,
and in June 2004, the bankruptcy court entered
an agreed order compelling arbitration. USDC
App. IV-A413-17. The order provided that the
arbitrators’ award would establish the amount of
National Union’s post-petition claims as a fixed
sum, and that the bankruptcy court would then
decide whether National Union’s post-petition
claims would be afforded administrative expense
status. USDC App. IV-A415.
The arbitrators found, inter alia, that National Union had a total post-petition claim
against LTV and its affiliates for $2,494,498
Payment Obligations; and (3) the Large Risk Rating Plan
Endorsement. USDC App. I~A39, 45J48; USDC App. IIA171-81. 192-212; USDC App. [II-A213-217.

based solely on insurance issued for the postpetition policy year 2001. Pet. App. 33a; USDC
App. I-A40-42. Pursuant to the relevant agreements, this amount consisted of deductible reimbursement obligations - benefits National Union
paid to employees injured in 2001 for which LTV
and its affiliates had not yet reimbursed National Union, reserves for benefits that National
Union would pay to these injured employees in
the future, and allocated expenses in paying
benefits. USDC App. I-A40-42. National Union
asserts that the VP Debtors’ approximate share
of this amount is $993,769. USDC App. I-A41.
Following the liquidation by arbitration of the
VP Debtors’ obligation, National Union settled
with LTV and all other LTV entities except the
VP Debtors. USDC App. IV-A419.
After the arbitration liquidated the VP
Debtors’ post-petition obligation to National Union, the VP Debtors moved for summary judgment on the disputed portion of National Union’s
administrative expense claims (i.e., the cost of
National Union’s payment to employees injured
in 2001 for benefits liquidated and billed after
confirmation of the Plan). The bankruptcy court
granted the VP Debtors’ motion, citing two reasons. First, the court held that the VP Debtors’
bankruptcy estates ceased to exist upon confirmation of the Plan in 2003, concluding that any
amounts due "that arise post-confirmation necessarily cannot satisfy the requirement that they
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’preserve the estate’ and would not be entitled to
administrative expense status." Pet. App. 42a
(quoting 11 U.S.C. § 503(b)).
Second, the bankruptcy court held that
National Union sought payment for amounts
"that have not yet arisen pursuant to the terms
of its agreement with VP Debtors, because National Union itself has not paid the claims . . .
National Union instead seeks payment of estimated claims that it may, or may not, have to
pay at some future date." Pet. App. 42a. The
bankruptcy court concluded that expenses that
remained unliquidated at the time of plan confirmation were not "actual" and therefore not allowable. Pet. App. 42a, 47a. On appeal, the district court affirmed, following the intervening
decision of the Sixth Circuit addressing the same
general issue, Zurich American Insurance Co. v.
Lexington Coal Co., LLC (In re HNRC Dissolution Co.), 536 F.3d 683 (6th Cir. 2008). Pet. App.
18a.
On June 4, 2010, a panel of the Sixth Circult also affirmed, concluding that the cost of
National Union’s insurance was not "actual" because the unbilled, post-confirmation amounts
would not become fixed until National Union
made benefit payments to injured employees in
the future and sought reimbursement from the
VP Debtors. Pet. App. 10a-12a. In other words,
rather than focus on whether National Union
provided a benefit to the estate by supplying
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valuable insurance coverage in 2001 while the
VP Debtors were in bankruptcy, the Court below
focused on when the payments for this insurance
were supposed to be calculated and paid. Because the VP Debtors confirmed their Plan before they completed their payments, what otherwise would have been an "actual" expense without plan confirmation became one that was no
longer "actual," and the VP Debtors were thereby
excused from further payment.
In reaching its decision, the Court below
explained that it was "bound by" the Sixth Circuit’s prior decision in HNRC. Pet. App. 12a. In
HNRC, the Sixth Circuit adopted the decision of
a district court that held that insurance costs
that a debtor incurs during its bankruptcy case
are not properly administrative expenses to the
extent the amount of the costs were not yet fixed
at the time the debtor confirmed its chapter 11
plan. Pet. App. 8a-9a. In the instant case, Circult Judge Cook wrote a concurrence, which
Judge White joined, to "separately... question
HNRC’s holding and to urge en banc review of
the application of that rule to the present case."
Pet. App. 13a (Cook, J., concurring).
As Judge Cook noted, "no party disputes
that the debtor’s survival as an operating entity
required the insurance National Union provided." Pet. App. 14a (Cook, J., concurring).
Nevertheless, "under HNRC’s holding, by sched-
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uling prospective payments (some of which arise
after plan confirmation), the debtor receives a
windfall, avoiding the entire post-confirmation
portion of the obligation." Pet. App. 14a (Cook,
J., concurring). As Judge Cook explained, the
rationale behind HNRC was that "such postconfirmation payments (unlike the preconfirmation payments made on the same contract covering the same service) cannot qualify
as actual, necessary, or a benefit to the estate by
virtue of their post-confirmation nature." Pet.
App. 14a (Cook, J., concurring). But as Judge
Cook concluded, under applicable law as adopted
by other courts of appeals, "the timing of the
payments should not affect the analysis of
whether the cost of the service can satisfy the
criteria necessary to qualify for administrative
priority." Pet. App. 14a-15a (Cook, J., concurring).
As Judge Cook noted, the courts of appeals
have generally adopted one of two relevant
"frameworks" for considering whether an obligation is entitled to administrative priority: "1)
when the debtor obligates itself to pay or 2) when
the service is rendered." Pet. App. 15a (Cook, J.,
concurring). As Judge Cook observed, National
Union’s claim qualifies for administrative expense status under either of these tests because
National Union rendered its service (i.e., supplied the necessary insurance coverage) in 2001
during the pendency of the VP Debtors’ bank-
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ruptcy case, and the VP Debtors contracted for
this service during their case. Pet. App. 16a
(Cook, J., concurring) ("Under either framework,
National Union’s claimed administrative expense qualifies - VP Debtors signed the insurance contract post-petition, incurring liability
then, and acquired actual, not potential, insurance coverage."). Following HNRC, however, the
Court below felt obliged to chart a different
course, concluding that the time the "creditor
bills the debtor for its services" is the dispositive
test, and if this occurs after confirmation of the
debtor’s plan, the creditor is simply out of luck.
Pet. App. 15a (Cook, J., concurring).
As Judge Cook noted, the HNRC standard
turns on an evaluation of whether the cost of the
creditor’s goods and services was "necessary" because the cost provided a benefit to the bankruptcy estate at the time the cost is billed. Pet.
App. 13a (Cook, J., concurring). But as Judge
Cook explained, "a cost cannot be necessary to or
benefit anyone, let alone a bankrupt estate," and
"the better approach asks whether a creditor
provided a necessary service for the estate’s
benefit and preservation during the debtor’s
bankruptcy proceeding ....
" Pet. App. 16a
(Cook, J., concurring).
As Judge Cook explained further, "[t]he
Supreme Court held in Reading... that ’the cost
of insurance against tort claims arising during
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[bankruptcy] is an administrative expense payable in full .... "’ Pet. App. 16a (Cook, J., concurring). And as Judge Cook noted, "[t]he HNRC
decision fails to adequately account for this clear
and controlling statement of law." Pet. App. 17a
(Cook, J., concurring). Although the VP Debtors
argued that Reading applies only to "insurance
premium[s]
(and that this case implicates
only loss-sensitive deductible reimbursement
payments)," Judge Cook observed that this is "a
distinction without difference" because "[a]ll
agree that the post-confirmation insurance payments at issue represent part of the price of the
insurance." Pet. App. 17a (Cook, J., concurring).
Judge Cook further reasoned that, "[i]f instead of
insurance this case involved the purchase of raw
materials for steel that the debtor, a steel producer, needed to fulfill an order, and managed to
purchase on similar terms, no one would seriously contend that because the payments were
slated to occur post-confirmation the steel was
not necessary to preserve the estate." Pet. App.
17a (Cook, J., concurring).
In conclusion, Judge Cook observed: "The
HNRC decision will, as National Union warns,
likely spell an end to the availability of extended
payment terms for insurance in the bankruptcy
setting." Pet. App. 18a (Cook, J., concurring).
Accordingly, she urged that "[t]he full court
should use this case to take another look at
HNRC." Pet. App. 18a (Cook, J., concurring). In
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spite of Judge Cook’s appeal, however, the Court
below denied National Union’s subsequent petition for rehearing en banc, and this petition followed. Pet. App. 48a (Cook, J., concurring).
REASONS FOR GRANTING THE WRIT
Chapter 11 debtors frequently arrange to
purchase on credit the goods and services they
need to operate during the course of their bankruptcy cases, and correspondingly arrange to pay
for these goods and services over time. The
Bankruptcy Code specifically authorizes this, 11
U.S.C. § 363(c)(1), and the prospect of payment
on a priority "administrative expense" basis encourages creditors to agree to these kinds of
credit terms. To this end, section 503(b)(1)(A) of
the Bankruptcy Code provides that priority administrative expenses include "the actual, necessary costs and expenses of preserving the estate."
11 U.S.C. § 503(b)(1)(A).
In order to qualify as an "actual, necessary" cost of "preserving the estate," most courts
of appeals look to see if the particular expense is
one incurred in connection with a transaction by
the chapter 11 debtor on behalf of its bankruptcy
estate, and whether the particular goods and
services that the creditor supplied provided a
tangible benefit to the estate. If so, the associated cost is entitled to administrative expense
priority. In this case, there is no question that
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National Union supplied vital insurance coverage pursuant to a transaction with the VP Debtors on behalf of their bankruptcy estates during
the course of their bankruptcy cases and did so
for the benefit of their estates. Plainly, without
National Union’s insurance, the VP Debtors
would not have been able to operate. The only
question that the Court below addressed was
whether a portion of the cost of this insurance
consisting of amounts National Union would bill
after the VP Debtors confirmed their chapter 11
Plan qualifies as an "actual, necessary" expense.
Applying the standard analysis under section 503, most courts of appeals would conclude
that the full cost of National Union’s insurance
coverage would qualify as an administrative expense because (I) it involved a transaction with
the chapter II VP Debtors, and (2) the insurance
coverage provided a necessary benefit. See, e.g.,
Potter v. CNA Ins. Cos. (In re MEI Diversified,
Inc.), 106 F.3d 829, 832 (8th Cir. 1997). Following HNRC, however, the Court below concluded
that the portion of the cost of this insurance unbilled at the time of confirmation of the VP Debtors’ Plan did not qualify because this cost was
not yet "actual" at the time of confirmation and,
thus, did not supply a benefit. Pet. App. 10a12a. Of course, the price a debtor must pay for
something is never a benefit to the debtor or its
estate; it is the goods or services that the debtor
receives (e.g.. insurance) in exchange for the cost
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that supplies the benefit. Thus, by insisting that
the cost of the insurance provide a benefit rather
than the insurance itself, the Court below established a standard that can never be met. Nonetheless, as the concurrence pointed out, that is
what the Court below concluded.
This approach conflicts with the standard
other courts of appeals have adopted and applied. It likewise conflicts with the decision of
this Court in Reading Co. v. Brown, 391 U.S.
471, 483 (1968). As this Court stated in Reading, ’"actual and necessary costs’ should include
costs ordinarily incident to operation of a business," and added that the full cost of insurance
should also be included. Id.; see also Texas
Comptroller of Pub. Accounts v. Megafoods
Stores, Inc. (In re Megafoods Stores, Inc.), 163
F.3d 1063, 1071-72 (9th Cir. 1998); Texas v. Lowe
(In re H.L.S. Energy Co.), 151 F.3d 434, 437-38
(5th Cir. 1998); Cumberland Farms, Inc. v. Florida Dep’t of Envtl. Protection, 116 F.3d 16, 19-21
(1st Cir. 1997); Al Copeland Enters., Inc. v. Texas
(In re A1 Copeland Enters., Inc.), 991 F.2d 233,
239-40 (5th Cir. 1993); Alabama Surface Mining
Comm’n v. N.P. Mining Co. (In re N.P. Mining
Co.), 963 F.2d 1449, 1458 (11th Cir. 1992);
Cramer v. Mammoth Mart, Inc. (In re Mammoth
Mart, Inc.), 536 F.2d 950, 954 (1st Cir. 1976).
The decision below cannot be reconciled with this
approach.
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Moreover, as the concurrence in this case
also pointed out, the decision below is likely to
have gravely negative consequences for the administration of chapter 11 cases by rendering
unavailable insurance coverage on extended payment terms. Finally, this case presents an appropriate vehicle to resolve the question presented because the issue is raised squarely and
is outcome-determinative. For these reasons,
certiorari is warranted.
A.

The Decision Below Conflicts with the
Decisions of Other Courts of Appeals.

Section 503(b)(1)(A) of the Bankruptcy
Code provides that administrative expenses include "the actual, necessary costs and expenses
of preserving the estate" and sets forth a nonexclusive list of allowable expenses. 11 U.S.C. §
503(b); Einstein~Noah Bagel Corp. v. Smith (In
re BCE West, L.P.), 319 F.3d 1166, 1172 (9th Cir.
2003). Administrative expenses "are, as a rule,
entitled to priority over prepetition unsecured
claims." Hartford Underwriters Ins. Co. v. Union
Planters Bank, N.A., 530 U.S. 1, 4-5 (2000) (citing 11 U.S.C. §§ 507(a)(1), 726(a)(1),
1129(a)(9)(A)).
To be deemed an "actual, necessary" administrative expense, a debt must (1) arise from
a transaction with the bankruptcy estate, and (2)
directly and substantially benefit the estate.
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Pension Benefit Guar. Corp. v. Sunarhauserman,
Inc. (In re Sunarhauserman, Inc.), 126 F.3d 811,
816 (6th Cir. 1997); Cramer v. Mammoth Mart,
Inc. (In re Mammoth Mart, Inc.), 536 F.2d 950,
954 (1st Cir. 1976). This two-part test is "essentially an effort to determine whether the underlying statutory purpose will be furthered by
granting priority to the claim in question, and
[courts should] apply it in that spirit." In re Jartran, Inc., 732 F.2d 584, 587 (7th Cir. 1984). Indeed, "application of [administrative expense
priority] to Chapter [11] arrangements is primarily a means of implementing the statutory objective of facilitating the rehabilitation of insolvent
businesses." Mammoth Mart, 536 F.2d at 954;~
accord Boeing N. Am., Inc. v. Ybarra (In re
Ybarra), 424 F.3d 1018, 1026 (9th Cir. 2005)
("The purpose of administrative priority status is
to encourage third parties to contract with the
bankruptcy estate for the benefit of the estate as
a whole"); Mass. Div. of Employment & Training
v. Boston Reg’l Med. Ctr., Inc. (In re Boston Reg’l
Med. Ctr., Inc.), 291 F.3d 111, 124 (1st Cir. 2002)

~; In Mammoth Mart, the court discussed section 64(a)(1)
of the Bankruptcy Act, 11 U.S.C. § 104(a)(1). 536 F.3d at
952, 954. Section 64(a)(1) is the predecessor to section
503(b)(1)(A), and the same administrative expense priority analysis applies to both statutes because the relevant
statutory provision was left "essentially unchanged."
Texas v. Lowe (I~. re H.L.S. Energy Co.), 151 F.3d 434, 437
(5th Cir. 1998); see also Jartran, 732 F.2d at 586.
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("the administrative priority is necessary to induce potential contractors to do business with
the debtor-in-possession, which in turn is necessary to prevent the business from collapsing entirely with the filing"); Alabama Surface Mining
Comm’n v. N.P. Mining Co. (In re N.P. Mining
Co.), 963 F.2d 1449, 1453-54 (llth Cir. 1992)
("Obviously, without a guarantee of first-priority
payment, third parties would not deal with a
business in chapter 11 reorganization, and the
goal of rehabilitation could not be achieved.");
Jartran, 732 F.2d at 586 ("If a reorganization is
to succeed, creditors asked to extend credit after
the petition is filed must be given priority so
they will be moved to furnish the necessary
credit to enable the bankrupt to function.").
It is unquestioned that National Union’s
claim in this case arose from a transaction with
the bankruptcy estate. The VP Debtors have argued, however, that the relevant unpaid cost of
the insurance that they purchased in 2001 - the
deductible reimbursement portion consisting of
National Union’s payment of benefits to employees injured in 2001 and unbilled at the time of
confirmation of their Plan - is not an "actual"
expense because the amount was not fixed at the
time of confirmation, but would depend on the
actual amount of benefits paid. The Court below
agreed, concluding that it was bound by its prior
decision in Zurich Am. Ins. Co. v. Lexington Coal
Co. (In re HNRC Dissolution Co.), 536 F.3d 683
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(6th Cir. 2008). Pet. App. 12a. But the fact that
the VP Debtors were obligated to pay their deductible obligation over time, and that the precise amount of the payments were subject to
change, does not make the post-confirmation obligation any less "actual" - it simply makes it
"unliquidated." See Pet. App. 14a (Cook, J., concurring) ("the timing of the payments should not
affect the analysis of whether the cost of the service can satisfy the criteria necessary to qualify
for administrative priority.").
Section 503(b) does not require that, in order to be "actual," the administrative expense
claim must be "liquidated" at a particular point
in time. Indeed, section 101(5) of the Bankruptcy Code provides that a "claim" includes any
right to payment regardless of whether it is "liquidated" or "unliquidated." 11 U.S.C. § 101(5).
It is therefore not surprising that other courts of
appeals, in contrast to the decision below, have
concluded that unliquidated amounts can properly constitute an administrative expense. E.g.,
Potter v. CNA Ins. Cos. (In re MEI Diversified,
Inc.), 106 F.3d 829, 832 (8th Cir. 1997) (concluding that the full cost of workers’ compensation
insurance is properly an administrative expense); Juniper Dev. Group v. Kahn (In re Hemingway Transp., Inc.), 993 F.2d 915, 934 (1st
Cir. 1993); cf. Advanced Telecomm. Network, Inc.
v. Allen (In re Advanced Telecomm. Network,
Inc.), 490 F.3d 1325, 1335 (11th Cir. 2007). In-
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deed, Hemingway explicitly approved the estimation of administrative expenses. 993 F.2d at
934.
As the concurrence below pointed out, the
relevant standard adopted by other courts of appeals "focus[es] not on when a creditor bills the
debtor for its services, but on either: 1) when the
debtor obligates itself to pay or 2) when the service is rendered." Pet. App. 15a (Cook, J., concurring). Although the concurrence noted that
National Union’s claimed administrative expense would qualify under either version of this
analysis, the Court below felt constrained by
HNRC to follow a different path.
As Judge Cook’s concurrence below further
observed, the decision below fundamentally
parts company with the decisions of other courts
of appeals by focusing "on whether the [insurer’s]
claim itself- a cost - provided an actual and
necessary benefit to the estate." Pet. App. 13a
(Cook, J., concurring) (citing Zurich Am. Ins. Co.
v. Lexington Coal Co. (In re HNRC Dissolution
Co.), 536 Fo3d 683 (6th Cir. 2008)). As Judge
Cook reasoned, "framed this way, there can be
just one answer - a cost incurred by a business
(let alone a bankrupt one) by definition provides
no benefits and, arguably, does not become actual or necessary until the debtor receives the
bill, which may not occur until after plan confirmation." Pet. App. 13a-14a (Cook, J., concur-
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ring). This is contrary to the clear weight of authority. As the concurrence explained, "[o]nly by
analyzing the cost’s purpose - assessing the services provided in exchange - can courts determine whether the expense meets § 503(b)’s requirements." Pet. App. 14a (Cook, J., concurring). Indeed, "given that a cost cannot be necessary to or benefit anyone, let alone a bankrupt
estate, the better approach asks whether a creditor provided a necessary service for the estate’s
benefit and preservation during the debtor’s
bankruptcy proceedings, not whether the creditor billed the debtor for those services during
that time." Pet. App. 16a (Cook, J., concurring).
Other courts of appeals, of course, have
followed the "better approach," focusing on
whether the consideration an estate receives in
exchange for its obligation to pay (here, insurance coverage) confers a benefit, not whether the
estate’s payment does so. E.g., Supplee v. Bethlehem Steel Corp (In re Bethlehem Steel Corp.),
479 F.3d 167, 172 (2d Cir. 2007) ("[A]n expense
is administrative only if it arises out of a transaction between the creditor and the bankrupt’s
trustee or debtor in possession, and only to the
extent that the consideration supporting the
claimant’s right to payment was both supplied to
and beneficial to the debtor-in-possession in the
operation of the business.") (emphasis supplied);
CIT Commc’ns Fin. Corp. v. Midway Airlines
Corp. (In re Midway Airlines Corp.), 406 F.3d
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229, 237 (4th Cir. 2005) ("[C]ourts agree that an
administrative expense has two defining characteristics," including "the consideration supporting the right to payment provides some benefit to
the estate.") (emphasis supplied); Isaac v. Temex
Energy, Inc. (In re Amarex, Inc.), 853 F.2d 1526,
1530 (10th Cir. 1988) (describing consideration
as "crucial" to the right to administrative expense priority); Mammoth Mart, 536 F.2d at 954
("the case law teaches that a creditor’s right to
payment will be afforded [administrative expense] priority only to the extent that the consideration supporting the claimant’s right to
payment was both supplied to and beneficial to
the debtor-in-possession in the operation of the
business.") (emphasis supplied).
These decisions illustrate that, in conflict
with the position taken by the Court below, the
cost itself need not separately confer a benefit to
the estate. Because the courts of appeals are divided over the correct standard of law to be applied in cases of this kind, certiorari is warranted.
B. The Decision Below Conflicts with a
Prior Precedent of this Court.
In 1968, this Court decided Reading Company v. Brown, 391 U.S. 471 (1968), an administrative expense priority case involving the predecessor to section 503(b): section 64(a)(1) of the
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former Bankruptcy Act, 11 U.S.C. § 104(a)(1). In
Reading, the bankruptcy court appointed a receiver to conduct the debtor’s business of leasing
an eight-story building in Philadelphia. 391 U.S.
at 473. A fire destroyed the building, together
with the real and personal property of petitioner
Reading and others. Id.
Reading filed an administrative expenses
claim based on the asserted negligence of the receiver. Id. The trustee objected, arguing that
the Court should read the term "necessary" narrowly such that priority "should be given only to
those expenditures without which the insolvent
business could not be carried on." Id. at 477. In
response, the Court examined the purposes of
section 64(a), chapter XI, and the Bankruptcy
Act as a whole to determine whether the receiver’s negligence gave rise to an "actual and
necessary" cost of operating the debtor’s business. Id. at 476.
The Court declined to read the statutory
term narrowly, stating that "[i]n our view the
trustee has overlooked one important, and here
decisive, statutory objective: fairness to all persons having claims against an insolvent." Id. at
477. The Court reasoned that "the question is
whether the fire claimants should be subordinated to, should share equally with, or should
collect ahead of [existing] creditors," id. at 478,
stating that "[e]xisting creditors are, to be sure,
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in a dilemma not of their own making, but there
is no obvious reason why they should be allowed
to attempt to escape that dilemma at the risk of
imposing it on others equally innocent," id. at
482-83.
The Court then turned to the question of
insurance, stating that "the cost of insurance
against tort claims arising during an arrangement is an administrative expense payable in
full under § 64a(1) before dividends to general
creditors." Id. at 483. The Court reasoned, "[i]t
is of course obvious that proper insurance premiums must be given priority, else insurance
could not be obtained; and if a receiver or debtor
in possession is to be encouraged to obtain insurance in adequate amounts, the claims against
which insurance is obtained should be potentially payable in full." Id. The Court added that
analogous cases suggest that ’"actual and necessary costs’ should include costs ordinarily incident to operation of a business, and not be limited to costs without which rehabilitation would
be impossible." Id. The Court then held that
"damages resulting from the negligence of a receiver acting within the scope of his authority as
receiver give rise to ’actual and necessary costs’
of a Chapter [11] arrangement." Id. at 485.
Several courts of appeals have concluded
that Reading survived enactment of the current
Bankruptcy Code, Total Minatome Corp. v.
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Jack~ Wade Drilling, Inc. (In re Jack~ Wade
Drilling, Inc.), 258 F.3d 385, 388 (5th Cir. 2001);
Al Copeland Enters., Inc. v. Texas (In re A1 Copeland Enters., Inc.), 991 F.2d 233, 239 (5th Cir.
1993), and that its rationale likewise applies to
cases beyond the tort context, Texas Comptroller
of Pub. Accounts v. Megafoods Stores, Inc. (In re
Megafoods Stores, Inc.), 163 F.3d 1063, 1071 (9th
Cir. 1998). For example, courts have applied it
to "situation[s] in which a bankruptcy estate
may engage in activities regulated by state law
while [attempting to avoid] the costs associated
with that regulation," Mass. Div. of Employment
& Training v. Boston Reg’l Med. Ctr., Inc. (In re
Boston Reg’l Med. Ctr., Inc.), 291 F.3d 111, 126
(1st Cir. 2002), or where "damage to the plaintiffs was caused by the postpetition operation of
the estate’s business." Megafoods, 163 F.3d at
1072 (holding that statutory interest was administrative expense) (citation & internal quotation
marks omitted); see also, e.g., Texas v. Lowe (In
re H.L.S. Energy Co.), 151 F.3d 434, 436 (5th Cir.
1998) (holding that costs incurred by the state in
satisfaction of estate’s post-petition environmental obligations were entitled to administrative expense priority); Cumberland Farms v.
Florida Dep’t of Envtl. Protection, 116 F.3d 16,
21 (1st Cir. 1997) ("This was a postpetition claim
incurred during the operation of Cumberland
Farms’ business while it was operating under
Chapter 11. We think it would be fundamentally
unfair to allow Cumberland Farms to flout Flor-
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ida’s environmental protection laws and escape
paying a penalty for such behavior."); Copeland,
991 F.2d at 240 (holding that statutory award of
interest constituted an administrative expense)
("Copeland... elected not to carry out its statutory obligations under Texas law in a prompt
manner. This post-petition decision on the part
of Copeland resulted in monetary harm to the
State . . . and resulted in Copeland’s estate incurring a statutory award of interest."); Alabama
Surface Mining Comm’n v. N.P. Mining Co. (In
re N.P. Mining Co.), 963 F.2d 1449, 1458 (11th
Cir. 1992) ("We find that a policy of ensuring
compliance by trustees with state law is sufficient justification to place civil penalties assessed for postpetition mining operations in the
category of ’some cases’ in which ’costs ordinarily
incident to operating of a business’ are accorded
administrative expense priority.") (citation omitted); Spunt v. Charlesbank Laundry (In re
Charlesbank Laundry), 755 F.2d 200, 203 (lst
Cir. 1985) (holding civil fine qualified for administrative expense priority because "[t]he debtor
in this case deliberately continued a violation of
law month after month presumably because it
was more lucrative for the business to operate
outside the zoning ordinance than within it.");
Cramer v. Mammoth Mart, Inc. (In re Mammoth
Mart, Inc.), 536 F.2d 950, 955 (1st Cir. 1976)
("When the debtor-in-possession . . . accepts services from a third party without paying for them,
the debtor-in-possession itself caused legally
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cognizable injury, and the resulting claims for
compensation are entitled to first priority.").
In the circumstances of this case, the relevant administrative expense - National Union’s
claim for unpaid deductible reimbursements involves the cost of insurance that applicable
state law requires a debtor to have in order to operate, which requirement applies in chapter 11
proceedings, 28 U.S.C. § 959(b).7 The VP Debtors’ attempt to avoid paying the full cost of the
insurance that was necessary in order for them
to reorganize is, at bottom, an effort to avoid
7 Almost every state requires businesses to carry workers’
compensation insurance or prove their financial ability to
pay all workers’ compensation claims that may arise. The
vast majority of the states where the VP Debtors did
business so required. See DSDC App. IV-A390 (listing
locations in, among other places, Alabama, Arkansas,
California, Missouri, North Carolina, Tennessee, and
Wisconsin)); see also Mo. Rev. Stat. § 287.128.7 (knowing
failure to carry workers’ compensation insurance is a
misdemeanor); Ark. Code Ann. § 11-9-404(a) (every employer must carry workers’ compensation insurance or
prove to regulators a financial ability to pay); Ala. Code §
25-5-8 (similar); Cal. Labor Code § 3700 (similar); N.C.
Gen. Stat. § 97-93(a) (similar); Tenn. Code Ann. § 50-6405(a) (similar); Wis. Star. § 102.28(2)(a) (similar)). The
VP Debtors also did business in Ohio and Texas. USDC
App. IV-A390. In Ohio, workers’ compensation must be
insured through a state fund, and in Texas, the workers’
compensation system is optional. See Ohio Rev. Code
Ann. § 4123.35; Tex. Lab. Code Ann. § 406.002.
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paying the cost of complying with applicable
regulatory obligations.
Applying the rationale of Reading, courts
have concluded that the proper focus is whether
a particular expense is necessary to continued,
post-petition operation of the insolvent business,
because "the conceptual justification for administrative expense priority [is] that creditors must
pay for those expenses necessary to produce the
distribution to which they are entitled." H.L.S.,
151 F.3d at 437. Accordingly, although the trustee argued in H.L.S. that the costs incurred by
Texas in conjunction with plugging unproductive
wells did not "benefit" the estate, the Fifth Circult disagreed, noting that "this is true - in the
sense that the bankrupt estate and its creditors
would have been happy to abandon the unproductive wells, leaving them unplugged in abdication of HLS’s obligations under Texas law." Id.
at 438. But, according to the court, "bearing in
mind that the ’benefit’ requirement is simply a
gloss on the underlying concept of what is ’necessary,’ our notion of ’benefit’ cannot be limited to
the narrow sense that the trustee urge[d]." Id.;
see also Potter v. CNA Ins. Cos. (In re MEI Diversifted, Inc.), 106 F.3d 829, 832 (8th Cir. 1997)
(holding that an insurer was entitled to administrative priority for its claim for postpetition
workers’ compensation premiums) ("There can be
no doubt that continuing workers’ compensation
insurance is essential to preserving the estate of
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a Chapter 11 debtor in possession. Under state
law, MEI could not have remained in business
without maintaining workers’ compensation insurance or investing in a regulated program of
self insurance."); N.P. Mining, 963 F.2d at 1458
("when a trustee or debtor in possession operates
a bankruptcy estate, compliance with state law
should be considered an administrative expense.
Otherwise, the bankruptcy estate would have an
unfair advantage over nonbankruptcy competitors. A mining operation could, under the protection of chapter 11, cut costs by ignoring safety
and environmental violations.").
All of these cases follow Reading, and in
doing so have "attempted to avoid a situation in
which a bankruptcy estate may engage in activities regulated by state law while avoiding the
costs associated with that regulation." Boston
Reg’l, 291 F.3d at 126. In contrast, the decision
below lets the VP Debtors’ estates keep the benefit, but avoid the burden, of the insurance that
National Union supplied. It leaves National Union obligated to pay benefits to employees injured in 2001, but with no way to obtain the very
reimbursement from the VP Debtors that the VP
Debtors agreed to pay. Certiorari is warranted
because the decision below contravenes both the
letter and the spirit of Reading.
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C. The Decision Below Involves a Question of Exceptional Importance.
The decision below, left standing, will have
gravely negative consequences for chapter 11 reorganizations. It creates a loophole allowing a
debtor in bankruptcy to avoid paying for necessary insurance purchased during the course of
its bankruptcy proceeding by the simple expedient of confirming its plan before a creditor submits its bill or otherwise liquidates its claim.
Applied in other contexts, the rationale of the decision below would permit a debtor to escape environmental obligations that it incurred during
the course of its reorganization proceedings by
confirming its plan prior to the liquidation of its
environmental liabilities. It would similarly
permit a debtor to escape tort, tax, and contractual liabilities. As Judge Cook explained below,
this result is best described as a "windfall." Pet.
App. 14a (Cook, J., concurring).
Under such conditions, no insurer will be
willing to provide insurance to a bankrupt debtor
on extended payment terms. See Pet. App. 18a
(Cook, J., concurring) ("The HNRC decision [and
the majority decision below] will, as National
Union warns, likely spell an end to the availability of extended payment terms for insurance in
the bankruptcy setting."). This can only hurt
cash-strapped debtors seeking to reorganize, because insisting on full, up-front payment would
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create an up-front drain on the debtor’s scarce
resources, putting debtors in bankruptcy at a
competitive disadvantage with businesses outside of bankruptcy that can obtain insurance on
credit. Such an outcome is contrary to the key
rehabilitative policy of chapter 11 and section
503(b). See N.L.R.B. v. Bildisco & Bildisco, 465
U.S. 513, 527 (1984) ("the policy of Chapter 11 is
to permit successful rehabilitation of debtors").
Finally, this case presents an appropriate
vehicle for the Court to address the question preo
sented. Resolution of the split of authority
among the courts of appeals is not likely to be resolved absent intervention by this Court. The
Sixth Circuit’s position is firmly entrenched: in
the decision below, it reaffirmed its initial decision in HNRC and denied en banc consideration.
Certiorari is warranted.
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CONCLUSION
For the foregoing reasons, the petition for
a writ of certiorari should be granted.
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