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QUESTIONS PRESENTED

Under § 4 of the Endangered Species Act ("ESA"),
16 U.S.C. § 1533, the Fish and Wildlife Service
("FWS") designated more than 8.6 million acres of
federal land in four states as "critical habitat" for
the Mexican spotted owl. Despite stating in its
rulemaking that that there are only 1,176 to 2,352

known owls, FWS concluded that all of this land is
occupied by owls. To analyze the economic impacts of
designating critical habitat, FWS used the "baseline"
approach, under which it ignored impacts to land and
resource users related to the species’ listing. The
agency concluded that there would be no impacts
from designating critical habitat other than a small
amount of administrative costs. The Ninth Circuit
Court of Appeals upheld the agency’s action,
including its use of the baseline approach, even
though that methodology has been rejected by
another circuit as contrary to the ESA. The questions
presented are:

1. Was FWS required to analyze and consider all of
the economic impacts that result from
designating particular areas as critical habitat
under ESA § 4(b)(2), including impacts that also
may be related to the species’ listing?

2. Was it lawful for the Ninth Circuit to substitute
its own rationale for the rationale provided by
FWS in order to affirm the agency’s
determination that all 8.6 million acres of critical
habitat are occupied by owls?
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PARTIES TO THE PROCEEDING

The petitioner is the Arizona Cattle Growers’
Association. The respondents are Ken Salazar, the
Secretary of Interior; the Department of the Interior;
Rowan W. Gould, Acting Director of the Fish and
Wildlife Service;1 the Fish and Wildlife Service; and
the Center for Biological Diversity, which intervened
in proceedings below to support the government’s
action.

The New Mexico Cattle Growers Association
submitted a brief to the Ninth Circuit Court of
Appeals as amicus curiae in support of petitioner
addressing the lawfulness of FWS’s analysis of the
economic impacts of designating critical habitat.

CORPORATE DISCLOSURE STATEMENT

The Arizona Cattle Growers’ Association is a non-
profit Arizona corporation whose members consist of
cattle ranchers and associated businesses in Arizona.
It has no parent corporation or subsidiaries, and has
issued no shares of stock to the public.

1 Mr. Gould is substituted for former Director H. Dale Hall

pursuant to Supreme Court Rule 35.3.
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PETITION FOR WRIT OF CERTIORARI

The Arizona Cattle Growers’ Association ("ACGA")
hereby petitions for a writ of certiorari to review the
judgment of the United States Court of Appeals for

the Ninth Circuit in this case.

CITATIONS OF REPORTS OF
OPINIONS ENTERED IN THE CASE

The opinion of the Ninth Circuit, reproduced in
the appendix ("App.") at 1-34, is reported at 606 F.3d
1160. The opinion and order of the district court,
App. 35-81, is reported at 534 F. Supp. 2d 1013.

BASIS FOR SUPREME COURT JURISDICTION

The Ninth Circuit entered its judgment on June
4, 2010. App. 1. On July 30, 2010, Justice Kennedy
extended the time period within which to file a
petition for a writ of certiorari to and including
October 1, 2010. The present petition is timely filed

under 28 U.S.C. § 2101(c) and under Rule 13.3 of this
Court. The jurisdiction of this Court is invoked under
28 U.S.C. § 1254(1).

The ACGA is a trade association whose members
consist of ranchers and various associate members
in the ranching industry. The ACGA has members
in the ranching business throughout Arizona, many
of whom hold grazing permits authorizing livestock
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grazing on federal lands designated as critical habitat
for the Mexican spotted owl.

STATUTORY PROVISIONS
INVOLVED IN THE CASE

The case involves various provisions of the
Endangered Species Act and its implementing
regulations, which are reproduced at App. 339-346.

STATEMENT OF THE CASE

I. OVERVIEW OF THE CASE

This case concerns the requirements for
designating land as critical habitat under the
Endangered Species Act ("ESA"), 16 U.S.C. § 1531
et seq. Once designated, critical habitat restricts
land uses through the application of ESA § 7(a)(2),
16 U.S.C. § 1536(a)(2). Federal actions that would
destroy or adversely modify a listed species’ critical
habitat are prohibited, unless a special exemption is
granted under 16 U.S.C. § 1536(h). To balance the

interests of land and resource users with the interests
of wildlife protection, Congress has required the Fish

and Wildlife Service ("FWS") to consider the economic
costs and other impacts produced by the designation
of critical habitat, and has authorized FWS to exclude
areas from critical habitat based on those impacts
as long as exclusion will not result in the species’
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extinction. 16 U.S.C. § 1533(b)(2); see also 50 C.F.R.
§ 424.19.

In this case, FWS designated more than 8.6
million acres of federal land in four states as critical
habitat for the Mexican spotted owl. Final
Designation of Critical Habitat for the Mexican
Spotted Owl, 69 Fed. Reg. 53182 (Aug. 31, 2004)

("2004 Critical Habitat Rule") (codified at 50 C.F.R.
§ 17.95(b)) (App. 82-338). As a result, activities
occurring on this land are now subject to the
requirements imposed by ESA §7(a)(2). FWS,

however, determined that no economic costs would be
imposed on land or resource users. App. 307-311.

FWS obtained this anomalous result by using the
"baseline" approach, under which the agency
considers only the incremental economic costs above
the existing regulatory baseline. The regulatory
baseline includes all costs that are related to the
species’ listing as endangered or threatened.
Consequently, few, if any, economic impacts are
attributed to the designation of critical habitat under
the baseline approach, even when millions of acres of
land are designated, as this case illustrates. This
means that there are no regulatory benefits from
excluding areas from critical habitat, making the
analysis mandated by § 4(b)(2) meaningless. For
these reasons, the Tenth Circuit rejected the baseline
approach as contrary to the ESA. N.M. Cattle

Growers Ass’n v. U.S. Fish and Wildlife Serv., 248
F.3d 1277, 1285 (10th Cir. 2001). The Ninth Circuit
rejected the Tenth Circuit’s holding and approved the
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baseline approach, creating a direct conflict between
these circuits.

The Ninth Circuit also upheld FWS’s
determination that all 8.6 million acres of critical
habitat are occupied by owls by improperly
substituting its own rationale for that of the agency
and speculating that large numbers of undiscovered
owls exist, requiring millions of acres of critical
habitat. See, e.g., Motor Vehicle Mfrs. Ass’n v. State

Farm Mut. Auto. Ins. Co., 463 U.S. 29, 50 (1983)
("[A]n agency’s action must be upheld, if at all, on the
basis articulated by the agency itself."). In so doing,
the court violated the requirement that critical
habitat be designated based on the best scientific
data available, and not on speculation or surmise -
an additional requirement imposed by Congress to
protect the interests of land and resource users. See
Bennett v. Spear, 520 U.S. 154, 176-77 (1997).

II. THE ADMINISTRATIVE PROCEEDINGS
CONCERNING THE CRITICAL HABITAT
DESIGNATION

A. Background on the Mexican Spotted
Owl

The Mexican spotted owl was listed as a
threatened species under the ESA in 1993. Final Rule
to List the Mexican Spotted Owl as Threatened
Species, 58 Fed. Reg. 14248 (Mar. 16, 1993) ("Listing
Rule") (codified at 50 C.F.R. § 17.11(h)). The owl’s
range extends from the southern Rocky Mountains in
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Colorado and the Colorado Plateau in southern Utah
through Arizona, New Mexico and west Texas to the
southern end of the Mexican Plateau in central
Mexico. Listing Rule, 58 Fed. Reg. at 14248-49. Within
this geographic area, the owl occupies "disjunct
localities that correspond to isolated mountain systems
and canyons." App. 89; see also App. 383-385, 419.
The primary basis for listing the owl was the
modification of suitable habitat resulting from timber
harvesting on National Forests in Arizona and New
Mexico and the threat of catastrophic wildfires. Listing
Rule, 58 Fed. Reg. at 14266-70.

Since its listing, the Mexican spotted owl
population in the United States has hovered around
2,000 birds. In the Listing Rule, FWS estimated that
the owl population in the United States totaled 2,160
birds in 1990. Id. at 14249. In its 1995 recovery
plan, FWS stated that although it lacked data on the
owl’s population, the species appeared to be stable
and well distributed throughout its historic range.
See U.S. Dep’t of Interior, Recovery Plan for the
Mexican Spotted Owl (Strix occidentalis lucida) 11-12
(1995) ("Recovery Plan"); App. 383-385.2 In its 2004
Critical Habitat Rule, FWS stated that the owl’s
population size and distribution are similar to the
species’ historic population. App. 93. The agency also
stated that the total number of known owls on federal

2 The Recovery Plan is available at http://www.fws.gov/
southwest/es/arizona/MSO.htm (visited September 24, 2010).
Excerpts are reproduced in the appendix.



land in the southwestern United States ranges from
1,176 to 2,352 birds. App. 94.

B. Prior Attempts to Designate Critical
Habitat

When it listed the owl in 1993, FWS failed to
designate critical habitat, stating that critical habitat
was not determinable because "maps in sufficient
detail to accurately delineate areas on the ground are
not presently available." Listing Rule, 58 Fed. Reg. at
14270. Two years later, FWS published a rule
designating over 4.6 million acres of land in Arizona,

Colorado, New Mexico, and Utah as critical habitat.
Determination of Critical Habitat for the Mexican
Spotted Owl, 60 Fed. Reg. 29914 (June 6, 1995). At

that time, FWS estimated that the United States
contained about 7.3 million acres of suitable owl
habitat, but acknowledged that this estimate was
likely overstated. Id. at 29917. The 1995 designation
was challenged on the ground that FWS failed to
comply with the National Environmental Policy Act
(NEPA), 42 U.S.C. § 4321 et seq., and was revoked.
Revocation of Critical Habitat for the Mexican Spotted
Owl, Loach Minnow, and Spikedace, 63 Fed. Reg.

14378 (Mar. 25, 1998).3

3 The circuit courts also are split on whether FWS must
comply with NEPA in designating critical habitat. The Tenth
Circuit has held that NEPA applies to the designation of critical
habitat. Catron County Bd. of Comm’rs v. U.S. Fish and Wildlife
Serv., 75 F.3d 1429 (10th Cir. 1996). The Ninth Circuit, in

(Continued on following page)
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FWS issued a new critical habitat rule in
February 2001, designating 4.6 million acres of land

in Arizona, Colorado, New Mexico, and Utah. Final
Designation of Critical Habitat for the Mexican
Spotted Owl, 66 Fed. Reg. 8530 (Feb. 1, 2001).
Environmentalists challenged the new designation,
asserting that the exclusion of a substantial portion
of the National Forest land initially proposed as
critical habitat was arbitrary and capricious. The
district court agreed, vacated the 2001 rule, and
ordered FWS to publish a new critical habitat
designation. Ctr. for Biological Diversity v. Norton,
240 F. Supp. 2d 1090, 1109 (D. Ariz. 2003).

C. The 2004 Critical Habitat Rule

In response to the district court’s order, and
instead of publishing a new proposed rule for public
review and comment (see 16 U.S.C. § 1533(b)(5)(A)),
FWS issued a notice announcing that it had reopened
the comment period on the agency’s 2000 proposed
rule and, ultimately, issued a new critical habitat
designation in 2004. App. 97-98. This time, FWS
designated as critical habitat more than 8.6 million
acres of federal land in Arizona, Colorado, New
Mexico, and Utah. App. 238. In Arizona alone,
nearly 4 million acres of land were designated,
including more than 3.2 million acres of National
Forest land.

contrast, has held that NEPA does not apply. Douglas County v.
Babbitt, 48 F.3d 1495 (9th Cir. 1995).



The starting point for FWS’s designation was the
protected activity centers or "PACs," which are
established around each known owl nest on federal
land. Each PAC contains a minimum of 600 acres and
includes the best owl nesting and roosting habitat
in the area. App. 88. A total of 1,176 Mexican
spotted owl PACs has been identified on federal land.
App. 93-94. FWS noted the existence of some
non-territorial birds (called "floaters") as well as
dispersing juvenile owls. App. 218-219. But the
agency did not provide any estimate of the number of
owls outside PACs or state that large numbers of
non-territorial owls likely exist. Instead, the agency
explained that Mexican spotted owls are not
migratory and exhibit high site fidelity. App. 222,
223,226.

While the PACs include known nest and roost
sites and the bulk of the associated foraging territory,
they make up only a small percentage of the total
land designated as critical habitat. For example, FWS
stated in its environmental assessment that the
National Forests of Arizona and New Mexico contain
987 PACs that cover 643,396 acres (about 651 acres
per PAC) and an additional 5.4 million acres of
"suitable" owl habitat. App. 425. Nearly 5.3 million
acres of this land were designated as critical habitat -
almost 60 percent of the total designation. App. 238.
Thus, most of the land designated as critical habitat
in Arizona and New Mexico National Forests is
"suitable" habitat outside an owl PAC.
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The reason for the large discrepancy between the
area within the PACs and the total area designated
as critical habitat is that FWS also relied on
guidelines provided in the Recovery Plan to identify
potential owl habitat, which was then designated as
critical habitat. App. 87-88, 100, 233-234, 333-334.4

The Recovery Plan generally describes three types of
land, protected areas, restricted areas, and other
forest and woodland types, and recommends varying
levels of protection for each type. App. 88-89, 395-414.
Protected areas include owl PACs, areas containing
slopes greater than 40 percent in mixed-conifer
and pine-oak forests that have not been logged within
the past 20 years, and certain administratively
reserved lands such as federal wilderness areas.
App. 88, 100, 396-397, 402, 404-406. FWS explained
that protected areas are "areas where owls are
known to occur or are likely to occur." App. 100.

In contrast, restricted areas do not qualify as
protected areas, but instead contain "mixed-conifer
forest, pine-oak forest, and riparian areas where
potential nesting and roosting habitat exist." App. 88

4 Recovery plans are guidance documents that impose no
obligations on any agency, entity, or person to implement the
various tasks listed in the plan. See Fund for Animals v. Rice, 85
F.3d 535, 547-48 (llth Cir. 1996). FWS is not required to follow
the same rulemaking procedures and make the same findings
required for designating critical habitat. Compare 16 U.S.C.
§ 1533(f) with 16 U.S.C. § 1533(a)(3), (b)(2), (b)(4) & (b)(5). In
contrast to critical habitat, recovery plans do not specifically
identify habitat areas, but instead describe recommended
management actions.
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(emphasis added); see also App. 406-407 (discussion
of "restricted areas" in the Recovery Plan).

In determining whether all 8.6 million acres are
occupied by owls, however, FWS did not distinguish
between PACs with recent occupancy records, other
protected areas, and restricted areas with potential
owl habitat. The agency instead stated that all of
these areas are occupied because they are "within the
geographic area occupied by the species" and "devised
around known owl nest sites." App. 121, 135, 233.
FWS also stated that it "consider[ed] protected areas
to be occupied on a more permanent basis and
restricted areas to be temporally occupied." App. 121.
FWS did not explain what "temporally occupied"
means, nor did the agency provide a definition of
"occupied" habitat.

In analyzing economic and other impacts under
§ 4(b)(2), FWS used the baseline approach, explaining
that "[t]he economic effects already in place due to
the listing of the owl as threatened is the baseline
upon which we analyzed the economic effects of the
designation of critical habitat." App. 308. FWS
concluded that the only "[i]mpacts associated solely
with this rulemaking" would be some additional

administrative costs, which were estimated to be
about 25 percent of $72,000 to $238,000 annually.
App. 309 (emphasis added), 310-311. According to
FWS, livestock grazing, timber harvesting, mining,
oil and gas development, and other private land and
resource uses occurring within critical habitat would
not be affected by the designation.
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III. THE COURT PROCEEDINGS BELOW

A. The District Court’s Decision

The ACGA flied suit in the District of Arizona,
alleging that FWS violated the ESA and the

Administrative Procedure Act ("APA"), 5 U.S.C. § 551
et seq., in issuing the 2004 Critical Habitat Rule.
Among other things, the ACGA alleged that FWS had
designated unoccupied areas as critical habitat
without making the specific findings required by

16 U.S.C. § 1532(5)(A)(ii) and 50 C.F.R. § 424.12(e).
The ACGA further alleged that FWS violated
16 U.S.C. § 1533(b)(2) by failing to analyze all of the
economic impacts of the critical habitat designation
and concluding that the designation would not impact
any land and resource users.

The district court entered an order granting
summary judgment against the ACGA on all claims.
App. 81. The court upheld FWS’s analysis of the
economic impacts of designating the owl’s critical
habitat. App. 70-80. It narrowly interpreted ESA

§ 4(b)(2), and held that, as a matter of law, FWS is
prohibited from considering impacts that may be
related to the species’ listing. App. 77-79. The court
rejected the Tenth Circuit’s holding in New Mexico
Cattle Growers, concluding that the Ninth Circuit’s

decision in Gifford Pinchot Task Force v. U.S. Fish
and Wildlife Serv., 378 F.3d 1059 (9th Cir. 2004),
eliminated the basis for the Tenth Circuit’s ruling.
App. 75-76.
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On the challenge to FWS’s designation of
unoccupied areas, the district court found the word
"occupied" as used in the definition of critical habitat
to be ambiguous, and applying Chevron U.S.A., Inc. v.
NRDC, 467 U.S. 837 (1984),accepted FWS’s
interpretation as reasonable.App. 60-66.
Unfortunately, the district court misapprehended the
agency’s rule, stating that FWS "interpreted
’occupied’ to include those ’areas where owls are
known to occur or are likely to occur,’" and then
assuming that owls are likely to occur throughout all
8.6 million acres of critical habitat. App. 63-64
(citing 2004 Critical Habitat Rule, 69 Fed. Reg. at
53185). However, FWS actually stated that protected
areas -which are only a small subset of the critical
habitat - are "areas where owls are known to occur or
are likely to occur." App. 100. Based on this error,
the court found that the agency’s occupancy
determination was supported by the best available
science. App. 64-66.

B. The Ninth Circuit’s Opinion

The ACGA appealed from the district court’s
judgment. On appeal, the Ninth Circuit affirmed the
district court, holding that FWS’s analysis of
economic impacts resulting from the critical
designation was not arbitrary and capricious.
App. 27-33. The court approved use of the baseline
approach for evaluating economic impacts and
rejected New Mexico Cattle Growers, concluding that
the Tenth Circuit had relied on a "faulty premise"
regarding the regulatory impact of critical habitat
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and that the baseline approach is "more logical."
App. 29-31. Like the district court, the Ninth Circuit
relied on Gifford Pinchot to support its rejection of
the Tenth Circuit’s holding. App. 29-30.

The ACGA argued on appeal that the term
"occupied" is not ambiguous and has no specialized
or unique meaning. Instead, the plain meaning of
"occupied" is to "reside in," i.e., occupied areas must
actually contain members of the species. See, e.g.,
Webster’s New Collegiate Dictionary 787 (1979).
The Ninth Circuit held that "occupied" "does not
provide a clear standard," and rejected the ACGA’s
argument on the basis that "reside in" is too narrow.
App. 12-14. Because FWS provided no definition of
"occupied" in the rule, the Ninth Circuit relied on
FWS’s Consultation Handbook, which defines "occupied
critical habitat" for the purpose of § 7 consultation as

"critical habitat that contains individuals of the
species at the time of the.., project analysis. A species
does not have to occupy critical habitat throughout
the year for the habitat to be considered occupied."
App. 11 (emphasis added). Following that definition,
the court held that "FWS has authority to designate
as ’occupied’ areas that the owl uses with sufficient
regularity that it is likely to be present during any
reasonable span of time." App. 12.

Based on its interpretation of "occupied," the Ninth
Circuit held that FWS did not designate any
unoccupied areas as critical habitat. App. 16-19. The
court determined that owls utilize far more territory
than the area within a PAC and that there are
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actually a much larger number of owls, providing
adequate support for FWS’s occupancy determination.
App. 16-25. The court gave no weight to FWS’s
estimate of the number of owls occupying federal land
in the southwest, emphasizing that the PACs "reflect
only known owl sites." App. 18, 25 (emphasis
original). Rather the court found that "there is record
support for the existence of substantially greater

numbers of owls and undiscovered sites," as well as
"areas used by nonterritorial owls, areas used for
juvenile dispersal, or areas used for owl migration."
App. 25.

REASONS FOR GRANTING THE PETITION

The Ninth Circuit’s opinion effectively rewrites
the ESA. It changes the method used to analyze the
economic impacts of designating critical habitat in a
way that renders the analysis meaningless, and blurs
the distinction between "occupied" and "unoccupied"
areas that appears on the face of the statute and in
FWS’s regulations.

If left undisturbed, the Ninth Circuit’s opinion
will have far-reaching consequences. It upsets the
national uniformity in the administration of the ESA
by creating a square conflict with the Tenth Circuit.
This conflict is particularly problematic given that
endangered species and their critical habitat may
be found in multiple states and cross circuit court
boundaries, as this case illustrates. Further, by
marginalizing the role that economics plays in
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designating critical habitat and allowing large
expanses of land to be treated as "occupied" without
credible scientific evidence that the species’ members
are actually present, the decision upsets the balance
between land and resource users and wildlife
protection intended by Congress.

The opinion also warrants review because it
contravenes well-established administrative law
principles and principles of statutory interpretation.
Although critical habitat must be based on the best
scientific information available, the Ninth Circuit
engaged in result-driven decision-making by
substituting its own reasoning for that of the agency,
and then engaged in impermissible speculation about
the number of Mexican spotted owls in the
southwestern United States and how much land is
truly critical to the species.

This Court should grant the petition and resolve
the questions created by the Ninth Circuit’s
erroneous construction of the ESA and restore
Congress’s intent that economics play a central role
in the designation of critical habitat and that land
"occupied" by a species be construed narrowly and
limit the scope of critical habitat.

THIS CASE PRESENTS IMPORTANT
LEGAL QUESTIONS CONCERNING TI-IE
ROLE    OF CRITICAL HABITAT UNDER
THE ENDANGERED SPECIES ACT

Since its enactment in 1973, the ESA has evolved
into one of the nation’s most demanding environmental
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laws. As one commentator stated, "The ESA is not the
single most important federal environmental statute,
but - whether one applauds or deplores this turn of
events - the law is now a primary obstacle to land
development and related activities in America."
George Cameron Coggins, "A Premature Evaluation
of American Endangered Species Law," in
Endangered Species Act: Law, Policy, and Perspective
1 (Donald C. Baur et al. eds., 2002). Critical habitat is
an important component of the ESA’s regulatory
scheme. This case concerns the role of critical habitat
under the ESA and the balancing of interests
intended by Congress when critical habitat is
designated through the consideration of economic
impacts and the use of the best scientific data

available under § 4(b)(2).

FWS is required to designate critical habitat at
the same time a species is listed as threatened or
endangered "to the maximum extent prudent and
determinable." 16 U.S.C. § 1533(a)(3)(A); 50 C.F.R.
§ 424.12(a). Following its designation, critical habitat
restricts land and resource uses through the
application of ESA § 7(a)(2), 16 U.S.C. § 1536(a)(2).

See Nat’l Ass’n of Home Builders v. Defenders of
Wildlife, 551 U.S. 644, 651-52 (2007). For example,
the presence of critical habitat for the snail darter
was the basis for the injunction that prevented the
Tellico Dam’s completion in Tennessee Valley
Authority v. Hill, 437 U.S. 153, 161-62, 171 (1978).
Moreover, if a proposed action may adversely affect a
species’ critical habitat, the agency must engage in
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consultation with FWS to ensure that critical habitat
is not adversely modified. See 50 C.F.R. § 402.14. This
process may result in restrictions or other
modifications to the proposed action to avoid adverse
modification. Id. § 402.14(h); see also Bennett, 520
U.S. at 158, 169-70 (discussing the restrictions
resulting from § 7 consultation).

The term "action" has been defined broadly as

"all activities or programs of any kind authorized,
funded, or carried out, in whole or in part, by Federal
agencies," and includes "the granting of licenses,
contracts, leases, easements, rights-of-way, permits,
[and] grants-in-aid." 50 C.F.R. § 402.02. Thus, almost
any discretionary federal action potentially triggers
the requirements imposed by § 7(a)(2). As various
federal regulatory programs have expanded, an
increasing number of private land uses require some
sort of federal permit or have some other federal
nexus that triggers the application of § 7(a)(2). See,
e.g., Rapanos v. United States, 547 U.S. 715, 724-29
(2006) (plurality opinion) (describing the expansion of
jurisdiction asserted by the Corps of Engineers under
the Clean Water Act).

In addition, private activities that take place on
federal land such as livestock grazing, timber
harvesting, mining, and oil and gas development
necessarily involve some type of federal authorization
and are affected by the designation of critical habitat.
This is especially problematic in the western states
(including states in the Ninth and Tenth Circuits),
which contain millions of acres of federal land and
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whose economies depend on the ability to access and
use federal land.~ Many of the ACGA’s members, for

example, depend on federal land for their ranching
operations and hold grazing permits from the Forest
Service or the Bureau of Land Management.

Finally, the requirements of § 7(a)(2) apply only
to species’ habitat that is formally designated as

"critical" under ESA § 4. See Ariz. Cattle Growers’
Ass’n v. U.S. Fish and Wildlife Serv., 273 F.3d 1229,
1244 (9th Cir. 2001) ("[T]here is no evidence that
Congress intended to allow [FWS] to regulate any
parcel of land that is merely capable of supporting a
protected species."). Federally authorized or funded
activities taking place in areas that are not occupied
by members of a listed species normally will not be
subject to § 7(a)(2) unless critical habitat is present.
See, e.g., Defenders of Wildlife v. Flowers, 414 F.3d
1066, 1069-70 (9th Cir. 2005) (the Corps of Engineers
had no obligation to consult with FWS when no listed
species occupied the project area and no critical
habitat was present). Consequently, the designation
of critical habitat expands the activities potentially
subject to § 7(a)(2) by subjecting land uses with a
federal nexus to the "adverse modification" standard
regardless of whether members of the species are
found in the project area.

5 More than 60% of the land in Arizona - over 45 million
acres - is in some form of federal ownership or control. See
Arizona Statistical Abstract 2003: Data Handbook (Pia Montoya
ed.) 198-99 (2003).
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Because of the regulatory burdens imposed by
critical habitat, when the ESA was amended in 1978
to create greater flexibility and reduce resource
conflicts, Congress specifically addressed critical
habitat. It enacted a definition of critical habitat that
distinguishes between occupied and unoccupied

areas, required that critical habitat designations be
based on the best scientific data available, and
required that economic impacts be considered.
Unfortunately, in this case, the Ninth Circuit has
undermined the role that economic considerations
should play when critical habitat is designated, and
based on its own speculation upheld the designation
of millions of acres of land in four western states with
no verified record of occupancy.

II. THE COURT SHOULD RESOLVE THE
CONFLICT BETWEEN THE NINTH AND
TENTH CIRCUIT COURTS OF APPEALS
REGARDING THE REQUIREMENTS
IMPOSED BY ESA § 4(b)(2)

A. Statutory and Regulatory Background

In 1978, Congress amended the ESA to authorize
FWS to exclude areas from critical habitat based on
economic considerations. Endangered Species Act
Amendments of 1978, Pub. L. No. 95-632, § 12(7),
92 Stat. 3751, 3766 (1978) (current version at
16 U.S.C. § 1533(b)(2)) (App. 341-342). This statute
requires FWS to evaluate and consider the economic
costs associated with designating areas as critical
habitat and, based on those costs, authorizes the
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exclusion of areas that satisfy the definition of critical
habitat, subject only to the limitation that an area’s
exclusion may not result in the species’ extinction.

Congress explained that this provision was added

to provide greater flexibility in designating critical
habitat and to reduce conflicts between critical
habitat and land use activities by requiring
economics and other non-biological factors to be
considered. See H.R. Rep. No. 95-1625, at 7-10, 16-17
(1978), reprinted in 1978 U.S.C.C.A.N. 9453, 9457-60,
9466-677 (App. 348-354). In amending the ESA in
1982, Congress again emphasized that economic
impacts should play an important role in critical
habitat designation, explaining that the consideration
of economic impacts under §4(b)(2) provides a
"counter-point to the listing of species without due
consideration for the effects on land use and other
development interests." H.R. Rep. No. 97-567, at 12
(1982), reprinted in 1982 U.S.C.C.A.N. 2807, 2812
(App. 375-376).

In 1984, FWS adopted new rules governing the
listing of species and the designation of critical
habitat, which are codified at 50 C.F.R. part 424. See
Listing Endangered and Threatened and Designating
Critical Habitat; Amended Procedures to Comply with
the 1982 Amendments to the Endangered Species Act,
49 Fed. Reg. 38900 (Oct. 1, 1984). These rules require
FWS to "identify any significant activities that would
either affect an area considered for designation of
critical habitat or be likely to be affected by the
designation," and to "consider the probable economic
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and other impacts of the designation upon proposed
or ongoing activities." 50 C.F.R. § 424.19. In its
rulemaking preamble, FWS stated that this analysis
should focus "primarily on the economic costs
associated with designation, which was the intent of
Congress in requiring such analyses," and not on the
biological impacts of critical habitat, which "are more
properly addressed in determining whether
designation is prudent and will be of benefit to a
species." 49 Fed. Reg. at 38907; see also 50 C.F.R.
§424.12(a)(1) (criteria for determining when the
designation of critical habitat is not prudent).

B. The "Baseline" Approach and the Tenth
Circuit’s Decision in New Mexico Cattle
Growers

In New Mexico Cattle Growers, the Tenth Circuit
addressed the economic analysis mandated by ESA
§ 4(b)(2), concluding that all economic impacts of
critical habitat must be considered, regardless of
whether the impacts may be attributable to the
species’ listing. 248 F.3d at 1284-85. At issue was
FWS’s critical habitat designation for the
southwestern willow flycatcher, which included 600
miles of rivers and streams in Arizona, California and
New Mexico. Final Determination of Critical Habitat
for the Southwestern Willow Flycatcher, 62 Fed. Reg.
39129, 39137, 39139-46 (July 22, 1997). As in this
case, the designation included both areas with recent
nest sites (areas with occupancy records) and areas
with the potential to support nest sites in the future.
Id. at 39133.
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FWS concluded that no economic impacts would
result from the designation, reasoning that critical
habitat would not cause any "incremental" impacts on
land and water uses beyond those already caused by
the species’ listing. In other words, the impacts
attributable to the flycatcher’s listing were regarded
as "the baseline upon which critical habitat is
imposed." Id. at 39137-38. The agency’s reasoning
was based on the similar definitions of "jeopardize the
continued existence of" and "destruction or adverse
modification" in the regulations governing § 7
consultation. Id. at 39131; see 50 C.F.R §402.02
(definitions). Both definitions rely on "an appreciable
detrimental effect on both survival and recovery of
the species" to determine when a proposed action
would violate § 7(a)(2). Id. FWS explained that due to
this similarity, in the context of § 7 consultation
"actions satisfying the standard for adverse
modification are nearly always found to also
jeopardize the species concerned." Id.

The Tenth Circuit squarely rejected this
reasoning, holding that FWS’s "baseline" approach
renders the consideration of economic impacts
required by Section 4(b)(2) "virtually meaningless"
and is "not in accord with the language or intent of
the ESA." N.M. Cattle Growers, 248 F.3d at 1285. The
Tenth Circuit explained that "Congress intended that
the FWS conduct a full analysis of all of the economic
impacts of a critical habitat designation, regardless of
whether those impacts are attributable co-extensively
to other causes," including the species’ listing. Id. For
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support, the court relied on its decision in Catron
County, which held that the designation of critical
habitat causes impacts to the human environment,
triggering the application of NEPA. Id. at 1284
(discussing Catron County, 75 F.3d at 1437).

C. Gifford Pinchot and Subsequent Cases
Rejecting New Mexico Cattle Growers

After New Mexico Cattle Growers was issued, the
courts and FWS began to discard the baseline
approach as contrary to the ESA. See, e.g., Home

Builders Ass’n of N. Cal. v. U.S. Fish and Wildlife
Serv., 268 F. Supp. 2d 1197, 1225-30 (E.D. Cal. 2003)
(vacating the designation of 400,000 acres of land as
critical habitat for the Alameda whipsnake); Home
Builders Ass’n of N. Cal. v. Norton, 293 F. Supp. 2d 1
(D.D.C. 2002) (vacating the designation of 4.1 million
acres of land as critical habitat for the red-legged
frog). In these cases and others, FWS conceded that
its analysis of economic impacts was inadequate
based on New Mexico Cattle Growers.

In 2004, the Ninth Circuit issued its opinion in
Gifford Pinchot, holding that FWS’s rule defining
"destruction or adverse modification" was too narrow
because the definition "explicitly requires appreciable
diminishment of the critical habitat necessary for

survival" before the adverse modification standard
would be triggered. 378 F.3d at 1069-71. As a result,
the court invalidated several biological opinions
concerning timber harvesting in National Forests on
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the ground that FWS failed to consider whether
adequate critical habitat would remain to ensure
recovery of the northern spotted owl. Id. at 1071-72.

Although Gifford Pinchot involved a challenge
to biological opinions issued under ESA § 7, and
therefore did not address the requirements of
§4(b)(2) or the designation of critical habitat
generally, several district courts subsequently have
held that Gifford Pinchot undermined the Tenth
Circuit’s reasoning. Notably, the first court to do so
was in the District of Columbia Circuit. Cape
Hatteras Access Pres. All. v. Dep’t of Interior,
344 F. Supp. 2d 108, 126-32 (D.D.C. 2004) (approving
the baseline approach and rejecting N.M. Cattle
Growers); see also Ctr. for Biological Diversity v. BLM,
422 F. Supp. 2d 1115, 1151-53 (N.D. Cal. 2006)
(holding that FWS improperly considered
co-extensive project modification costs in analyzing
the impact of designating critical habitat and
rejecting New Mexico Cattle Growers).

The district court in this case relied on the
foregoing decisions to reject New Mexico Cattle
Growers and hold that FWS is prohibited from
considering impacts that may be co-extensive with
the impacts from the species’ listing under § 4(b)(2).
App. 76-80. On appeal, the Ninth Circuit approved
the baseline approach and affirmed FWS’s
determination that the only economic impact
resulting from designating 8.6 million acres of federal
land as critical habitat would be a small amount of
administrative costs incurred by federal agencies.
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App. 27-33. Relying on Gifford Pinchot, the Ninth
Circuit rejected New Mexico Cattle Growers,
concluding that the Tenth Circuit had relied on a
"faulty premise" regarding the regulatory impact of
critical habitat, and that the baseline approach is
"more logical." App. 30-31.

Even more recently, the Ninth Circuit approved
the baseline approach in rejecting a challenge to the
designation of 850,000 acres of land in California and
southern Oregon as critical habitat for a group of
"vernal pool" species, relying on its opinion in this

case. Home Builders Ass’n of N. Cal. v. U.S. Fish and
Wildlife Serv., .__ F.3d __, 2010 U.S. App. LEXIS
16439 at *23-*26 (9th Cir. Aug. 9, 2010).

D. The Ninth Circuit’s Opinion Should Be
Reversed

At present, the baseline approach is valid in the
Ninth Circuit, allowing FWS to ignore all economic
costs related to designating critical habitat that are
considered co-extensive with the species’ listing. The
Tenth Circuit, however, has not overruled or modified
New Mexico Cattle Growers, and it remains the law in
that circuit. By itself, this situation results in legal
uncertainty when a species is found in multiple
circuits, as is the case with the Mexican spotted owl
and southwestern willow flycatcher. Indeed, if this
case had been brought by a different party in a
different state, New Mexico Cattle Growers would
have been controlling precedent, and the result would
have been different.
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Moreover, listed species are found throughout the
United States, and despite the requirement that
critical habitat be designated concurrently with a
species listing, see 16 U.S.C. § 1533(a)(3)(A), a
majority of species do not have critical habitat
designated.6 Consequently, the conflict between the

Ninth and Tenth Circuits is certain to result in more
confusion as additional species are listed and more
critical habitat is designated.

Equally troubling is the likelihood that the Ninth
Circuit’s position on the analysis mandated by
§ 4(a)(2) will be adopted by other circuits simply
because it is the most recent judicial pronouncement
on the issue. In fact, the Ninth Circuit’s opinion is
erroneous for several reasons, and should be reversed
by the Court before this conflict spreads to other
circuits.

1. The Ninth Circuit misread New Mexico Cattle
Growers. The Tenth Circuit discussed but did not rely
on the similar definitions of "jeopardize the continued
existence of," which applies to the species, and
"destructionor adverse modification" of critical
habitat in FWS’s § 7 consultation rules in
condemningthe baseline approach. The court
explained:

6 According to FWS’s website, there are 1,371 species of
wildlife, fish and plants listed as threatened or endangered in
the United States, but only 596 of those species has critical
habitat. See http://www.fws.gov/endangered/species/ (visited
September 15, 2010).
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But the question of whether the impacts of
listing and a CHD [critical habitat
designation] areco-extensive is not the
precise questionbefore us. Rather the
question is whether the FWS must analyze
all of the economic impacts of critical habitat
designation (regardless of whether the
impacts are co-extensive with other causes),
or only those impacts that are a "but for"
result of the CHD.

N.M. Cattle Growers, 248 F.3d at 1284. The Tenth
Circuit decided the issue based on the plain language
of ESA § 4(b)(2), holding that the baseline approach
conflicts with the language and intent of the statute.
Id. at 1285. The ESA’s language is clear: FWS must
take into consideration the economic and other
impacts of designating particular areas as critical
habitat. 16 U.S.C. § 1533(b)(2). It is not qualified, for
example, by a statement that impacts that might also
result from a species’ listing (or from some other
factor) may be disregarded by the agency, which is
precisely what occurs under the baseline approach.

2. Regardless of the approach used to analyze
the economic impacts under § 4(b)(2), if the bulk of
the land designated as critical habitat is not occupied
by members of the species, the designation of critical
habitat imposes significant regulatory burdens. As
explained, § 7(a)(2) does not apply if no members of a
species and no critical habitat are present in the
project area. See, e.g., Defenders of Wildlife, 414 F.3d
at 1069-70; Ariz. Cattle Growers’, 273 F.3d at 1244.
Thus, in unoccupied areas, any regulatory burdens
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imposed by § 7(a)(2) result solely from the critical
habitat designation.

Under the baseline approach, however, all 8.6
million acres of critical habitat for the owl were not
only treated as being currently occupied, but as being
occupied forever. For example, if a rancher’s grazing
allotment is currently occupied by an owl, the
baseline approach assumes that the allotment will
always be occupied, triggering § 7 consultation when
his grazing permit is renewed a decade from now.
Such assumption defies logic. Once an area has been
designated as critical habitat, any future
discretionary federal action that modifies the habitat
triggers § 7, regardless of whether members of the
species are present, imposing a regulatory burden on
land users. The baseline approach ignores this
impact.

3. It is axiomatic that "’a reviewing court
should not confine itself to examining a particular
statutory provision in isolation.’" Nat’l Ass’n of Home
Builders, 551 U.S. at 666 (quoting FDA v. Brown &
Williamson Tobacco Corp., 529 U.S. 120, 132 (2000)).
The Ninth Circuit violated this principle by
disregarding the deadline for critical habitat
designations. The ESA requires that, "to the
maximum extent prudent and determinable," FWS
designate critical habitat concurrently with the listing
decision. 16 U.S.C. § 1533(a)(3)(A); see also 50 C.F.R.
§ 424.17(b). If critical habitat is not then
determinable, FWS must complete the designation
within one year. 16 U.S.C. § 1533(b)(6)(C); 50 C.F.R.
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§ 424.17(b)(2). Unless critical habitat is not prudent,
the ESA affords no other exceptions or delays.
16 U.S.C. § 1533(a)(3); see also NRDC v. U.S. Dep’t

of the Interior, 113 F.3d 1121, 1127 (9th Cir. 1997)
(FWS "failed to discharge its statutory obligation to
designate critical habitat when it listed the [species],
or to articulate a rational basis for invoking the rare
imprudence exception.").

If FWS complies with the law, there is no
regulatory baseline against which the economic
impacts of designating critical habitat can be
compared. In that case, the economic analysis is
situated precisely where Congress intended:
concurrent with listing and serving as a counter-point
to listing based solely on biology. Consequently, the
baseline approach - which assumes that there is a
pre-existing regulatory baseline - conflicts with the
statutory scheme established by Congress. The Ninth
Circuit dismissed this point, stating that "listing the
species is a necessary antecedent to designating
critical habitat." App. 32. But the statute and
FWS’s rules expressly require critical habitat to
be designated "concurrently" with the listing, not
"subsequently." See 16 U.S.C. §1533(a)(3)(A)(i);

50 C.F.R. §§ 424.12,424.17(b).

4. The Ninth Circuit also misapplied Gifford
Pinchot. As explained, in Gifford Pinchot, the court
did not address the requirements imposed by ESA § 4
for the designation of critical habitat. The case
instead involved a challenge to biological opinions
issued under § 7. As a result, the reasoning of Gifford
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Pinchot is inapplicable to, and should not control how
critical habitat is designated.7

Moreover, FWS did not rely on Gifford Pinchot to
justify its use of the baseline method. FWS instead
stated that it was "reviewing [Gifford Pinchot] to
determine what effect it may have on the outcome of
consultations pursuant to Section 7 of the Act."
App. 85. The agency also took the position, as it did
in designating critical habitat for the southwestern
willow flycatcher, that critical habitat provides little
benefit to species and is a waste of agency time and
resources. App. 84-87. If critical habitat imposes no
regulatory burdens on land users and provides no
conservation benefit to the owl, it should not have
been designated in the first place. See 50 C.F.R.

§ 424.12(a)(1)(ii).

In short, FWS concluded there would be no
economic impacts from designating critical habitat
across 8.6 million acres of land in four states for the
Mexican spotted owl. On its face, this is an absurd
result that underscores the fundamental problem

7 For example, as explained above, critical habitat must be
designated concurrently with the species’ listing, at which time
FWS is unlikely to know what actions might be required for the
future recovery of the species. In addition, FWS is authorized to
exclude from critical habitat areas that are "essential to the
conservation of the species," 16 U.S.C. § 1532(5)(A)(i), based on
economic and other impacts. The authority to exclude areas that
meet the definition of critical habitat based on economic grounds
is not consistent with the overarching recovery goal assumed by
the Gifford Pinchot court.
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with the baseline approach and demonstrates why it
conflicts with the ESA, as the Tenth Circuit correctly

held. This Court should grant the petition and
reverse the Ninth Circuit’s approval of the baseline
approach.

III. THE COURT SHOULD REVIEW THE
NINTH CIRCUIT’S UNLAWFUL SUBSTI-
TUTION OF ITS OWN REASONING TO
SUPPORT THE AGENCY’S CRITICAL
HABITAT DESIGNATION

A. Statutory and Regulatory Background

In defining critical habitat in 1978, see
Endangered Species Act Amendments of 1978, Pub. L.
No. 95-632, § 2(1), 92 Stat. 3751 (1978), Congress
deliberately distinguished between areas that are
occupied by members of a listed species and
unoccupied areas, allowing FWS to designate
unoccupied areas as critical habitat only "upon a
determination.., that such areas are essential to the
conservation of the species." 16 U.S.C. § 1532(5)(A)(i)
& (ii) (App. 339). Notably, Congress was critical of
FWS’s failure to differentiate between areas "which
are truly critical to the continued existence of a
species" and areas "needed for population expansion,"
stating:

[A]s much as 10 million acres of Forest
Service land is involved in the critical
habitat being proposed for the grizzly bear in
three Western States. Much of the land
involved in this proposed designation is not
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habitat that is necessary for the continued
survival of the bear. It instead is being
designated so that the present population
within the true critical habitat can expand.

S. Rep. No. 95-874, at 10 (1978) (App. 359); see also
H.R. Rep. No. 95-1625, at 25, reprinted in 1978
U.S.C.C.A.N. at 9475 (criticizing FWS’s rule defining
critical habitat because it "could conceivably lead to
the designation of virtually all of the habitat of a
listed species as its critical habitat") (App. 356).s

The two-part definition of critical habitat enacted
by Congress effectively creates a regulatory
hierarchy. Geographic areas not occupied by members
of the species normally should not be designated as
critical habitat. See, e.g., H.R. Rep. No. 95-1625, at
18, reprinted in 1978 U.S.C.C.A.N. at 9468 ("the
Secretary should be extremely circumspect in the
designation of critical habitat outside of presently
occupied area of the species") (App. 354). Instead,
land outside of occupied areas may be designated as
critical habitat "only when a designation limited to its

8 Prior to the 1978 ESA amendments, FWS adopted rules
governing § 7 consultation, which defined critical habitat as:
"[A]ny air, land, or water ... and constituent elements thereof,
the loss of which would appreciably decrease the likelihood of
the survival and recovery of a listed species or a distinct
segment of its population .... Critical habitat may represent any
portion of the present habitat of a listed species and may include
additional areas for reasonable population expansion."
Interagency Cooperation Regulations; Final Rule, 43 Fed. Reg.
870, 874-75 (Jan. 4, 1978).
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present range would be inadequate to ensure the
conservation of the species." 50 C.F.R. § 424.12(e);

see also Cape Hatteras, 344 F. Supp. 2d at 125
("Designation of unoccupied land is a more
extraordinary event than designation of occupied
lands. [FWS’s] regulation prohibits designation of
unoccupied lands unless designation of occupied
lands is insufficient.").

Congress also added the requirement that critical
habitat designations be based on the best available
scientific data. Endangered Species Act Amendments

of 1978, Pub. L. No. 95-632, § 11(4), 92 Stat. at 3765
(currently at 16 U.S.C. § 1533(b)(2)). This Court
explained that the purpose of this requirement, which
also appears in ESA § 7(a)(2), is to "ensure that the
ESA not be implemented haphazardly, on the basis
of speculation or surmise" and "to avoid needless
economic dislocation produced by agency officials
zealously but unintelligently pursuing their
environmental objectives." Bennett, 520 U.S. at
176-77. Thus, the determination of whether an area
is occupied must be based on credible scientific data,
not on speculation.

B. The Court Should Review the Ninth
Circuit’s Determination that All 8.6
Million Acres of Critical Habitat Are
Occupied by Owls

A fundamental rule of administrative law is that
a court, when reviewing an administrative rule, "may
not supply a reasoned basis for the agency’s action
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that the agency itself has not given." State Farm, 463
U.S. at 43 (citing SECv. Chenery Corp., 332 U.S. 194,
196 (1947)). "It is well established that an agency’s
action must be upheld, if at all, on the basis
articulated by the agency itself." Id. at 50 (citing
Chenery, 332 U.S. at 196; Burlington Truck Lines,
Inc. v. United States, 371 U.S. 156, 168 (1962);
Am. Textile Mfrs. Inst., Inc. v. Donovan, 452 U.S.
490, 539 (1981)). In upholding the critical habitat
determination, the Ninth Circuit violated this basic
rule, and then compounded its error by engaging in
speculation about the number of Mexican spotted
owls in the southwest and how much habitat is truly
critical.

FWS designated more than 8.6 million acres of
federal land in four states as critical habitat, with no
evidence that the bulk of this land is used by owls.
FWS knew the locations of the vast majority of the
birds when it designated critical habitat as well as
the locations of habitat essential to their continued
survival - the PACs. FWS stated in the 2004 Critical
Habitat Rule that there are a total of 1,176
designated PACs and that the number of known owls
on federal land in the southwest ranges from 1,176 to
2,352, depending on whether one bird or a pair
occupies each PAC. App. 94.

FWS explained that a PAC includes a minimum
of 600 acres, including the best nesting and roosting
habitat in the area and the most proximal and highly
used foraging areas. App. 88, 218. The agency stated
that some non-territorial "floaters" exist as well as
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dispersing juvenile owls. App. 218-219. But FWS
gave no estimate of the number of owls outside PACs,
and did not state that significant numbers of
undiscovered owls exist. Nor did FWS state that
Mexican spotted owls are migratory. Instead, it stated
that owls exhibit high site fidelity; once dispersing
male owls settle in a territory (the area defended by
an owl) they rarely make additional movements
outside their home range. App. 222, 223, 226.
Otherwise, it would make no sense to identify and
protect owl PACs. See App. 396-403 (Recovery Plan
guidance for PACs).

Assuming that each PAC contains 650 acres, i.e.,
the average size of the PACs on National Forests in
Arizona and New Mexico, see App. 425, the total
area is 764,000 acres - less than 10 percent of the 8.6
million acres designated as critical habitat.
Consequently, most of the land designated as critical
habitat is outside of a PAC with no verifiable record
of current or recent occupancy by an owl.
Nevertheless, FWS did not make the findings
required under its rules to designate unoccupied
areas as critical habitat. See 50 C.F.R. 424.12(e); see
also Cape Hatteras, 344 F. Supp. 2d at 125. Instead,
FWS explained: "Because the specific areas being
designated are within the geographical area occupied
by the species, we (i.e., the Secretary of Interior) are
not required to make a separate determination as to

whether the lands included are essential to the
conservation of the owl." App. 135. In other words,
FWS stated that critical habitat is "occupied" under
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the statute as long as it is found generally within a
species’ range.

As explained, the district court misapprehended
the rationale given by the agency, stating that FWS
"interpreted ’occupied’ to include those ’areas where
owls are known to occur or are likely to occur.’"
App. 63-64. In the cited portion of the rule, however,
FWS actually stated that owls are known to occur or
are likely to occur in "protected areas," i.e., PACs and
pine-oak forests with slopes greater than 40 percent
and where no timber harvesting has occurred in the
past 20 years. App. 100. On appeal, the Ninth
Circuit supplied an entirely different rationale,
asserting that (1) there are actually a much larger
number of owls than the estimate of known owls
given by the agency in its rule, and (2) owls use
far more territory than the area within a PAC.
App. 17-19, 20-21, 24-25. This reasoning was based
on speculation rather than credible scientific data.

First, the Ninth Circuit emphasized that the
PACs "reflect only known owl sites," contending that
"owl populations have been estimated to be
significantly greater than the maximum 2,352 owls
reflected by the number of PACs." App. 18
(emphasis original). As support, the court referred to
a 1999 "pilot study" mentioned in the agency’s
environmental assessment, which estimated that the
Upper Gila Mountains Recovery Unit, exclusive of
tribal lands, contains 2,950 owls. But FWS’s
environmental assessment also stated that "[a]
reliable estimate of the number of Mexican spotted
owls found range-wide is not currently available."
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App. 420. In the 2004 Critical Habitat Rule, FWS
discussed two population studies, a 1999 study
reporting population declines of 10 percent or greater
in central Arizona and west-central New Mexico, and
a 2003 study concluding that the decline in the
Arizona population was likely temporary, while the
New Mexico population appeared to be continuing to
decline. App. 93-94. Furthermore, FWS responded to
a comment concerning the possible delisting of the
owl by stating that the species’ populations may be
declining. App. 110. The Ninth Circuit’s assertion
that "significantly greater" numbers of unknown owls
exist was simply speculation.

Second, the Ninth Circuit explained that "PACs
represent only the best habitat used by the owl," and
that owls "regularly use substantial areas outside
their PACs for foraging." App. 20 (emphasis
original). According to FWS, however, a PAC includes
75 percent of an owl’s foraging territory and "the most
proximal and highly used foraging areas." App. 88,
218. If a PAC contains approximately 75 percent of
an owl’s foraging area, and PACs account for less
than 800,000 acres of the critical habitat, how is it
possible that owls regularly use the remaining 7.8
million acres for foraging, as the court held? But even
if a much larger area is used to account for foraging
and other activities, the amount of critical habitat is
still grossly excessive. Assuming that the home range
associated with each PAC is 2,000 acres, the total
area equals 2.35 million acres. Further, if the number
of PACs is doubled to account for large numbers of
dispersing juveniles and "floaters" - an assumption
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that has no support in the record - the total area still
would be 4.7 million acres. The numbers simply do
not add up, notwithstanding the Ninth Circuit’s
efforts to justify them.

The bottom line is that the amount of land
designated as critical habitat is grossly
disproportionate to the number of known owls on

federal land in the southwest. The Ninth Circuit
affirmed the agency on the basis that thousands of
unknown owls exist requiring millions of acres of
additional critical habitat. This improper speculation
violated the requirement that the designation of
critical habitat be based on the "best scientific data

available." 16 U.S.C. § 1533(b)(2); Bennett, 520 U.S.
at 176-77. Even worse, it is speculation by the court,
which cannot substitute its own reasoning for that of
the agency in order to uphold the agency’s decision, as
this Court has held. E.g., State Farm, 463 U.S. at 50.
FWS did not rely on the existence of thousands of
undiscovered owls, and there is no credible scientific
data supporting the Ninth Circuit’s inexpert opinion.

The ACGA submits that the Court should review
this result-driven determination, which violated a
fundamental administrative law principleand
implicates important issues concerning the
designationof critical habitat, including the
appropriatestandard for designating unoccupied
areas as critical habitat and the application of the
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requirement that critical habitat be designated on the

basis of the best scientific data available.

CONCLUSION

For the foregoing reasons, the ACGA urges the

Court to grant the petition and review the Ninth
Circuit’s erroneous determination regarding the
method FWS used in considering economic impacts

under ESA §4(b)(2) and that court’s erroneous
determination that the entire critical habitat area is
occupied by owls.
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