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QUESTIONS PRESENTED

Whether 18 U.S.C. § 666 requires proof that a
person who gives things of value to a public offi-
cial with a corrupt intent to influence or reward
that public official made such payment in ex-
change for some specific and identifiable official
act or court of action.

Whether Petitioner Pugh’s conviction violated his
rights to due process because the prosecutor
knowingly solicited false testimony which rea-
sonably could have affected the jury’s verdict.
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PARTIES TO THE PROCEEDING

Petitioners are Grady Roland Pugh, Sr. and
Roland Pugh Construction, Inc., defendants-appellants
below. Additional defendants in the district court,
who were not parties in the court of appeals and are
not parties here, are Joseph E. "Eddie" Yessick,
Clarence R. Barber and Ronald K. Wilson. Jewell C.
"Chris" McNair, Jack W. Swann, Bobby J. Rast,
Daniel B. "Danny" Rast, Rast Construction, Inc.,
Floyd W. "Pat" Dougherty and F.W. Dougherty En-
gineering & Associates, Inc. were also additional
defendants in the district court and were appellants
in the court of appeals. Jewell C. "Chris" McNair,
Bobby J. Rast, Daniel B. "Danny" Rast, and Rast
Construction, Inc. are also filing petitions seeking a
writ of certiorari.

Respondent is the United States of America,
appellee below.

CORPORATE DISCLOSURE

The corporate Petitioner, Roland Pugh Construc-
tion, Inc., has no parent corporation and no publicly-
held corporation owns ten percent (10%) or more of its

stock.
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PETITION FOR A WRIT OF CERTIORARI

Petitioners Grady Roland Pugh, Sr. and Roland
Pugh Construction, Inc. respectfully pray that a writ
of certiorari issue to review the judgment of the
United States Court of Appeals for the Eleventh
Circuit in this case.

OPINIONS BELOW

The opinion of the United States Court of Ap-
peals for the Eleventh Circuit is reported at 605 F.3d
1152 and attached at App. 1-184. The relevant deci-
sions of the United States District Court for the
Northern District of Alabama are unpublished and
attached at App. 185-207.

JURISDICTION

The Eleventh Circuit entered judgment on May
12, 2010. A petition for rehearing was denied on July
20, 2010. App. at 208. The jurisdiction of this Court is
invoked under 28 U.S.C. § 1254(1).

CONSTITUTIONAL AND
STATUTORY PROVISIONS INVOLVED

Relevant constitutional and statutory provisions
are reprinted at App. 1-217.
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STATEMENT OF THE CASE

A. Factual Background and Trial - Grady
Roland Pugh, Sr.

On August 26, 2005, the government obtained a
127-count indictment against five members of the
Jefferson County, Alabama government, three corpo-
rations who did work for the county, and the princi-
pals of those corporations. 1R-293.* The indictment
alleged a variety of conspiracies and substantive acts
involving bribery. 1R-293. The government alleged
that the bribery of each public official constituted a
separate conspiracy between and among the official
and those defendants who gave things of value to
him. 1R-293.

The indictment included eleven counts against
Roland Pugh. Id. Count 1 alleged that Roland Pugh
and others conspired with Chris McNair, a former
county commissioner, to bribe McNair in violation of
18 U.S.C. § 666. 1R-293-6-16. Counts 14-18 charged
Roland Pugh with substantive violations of the same
statute for items that he allegedly gave McNair. 1R-
293-18-19. Count 78 alleged that Roland Pugh and

* This appeal arises out of four separate but related district
court records: District Court Docket No. 05-cr-061-RBP-PWG
(the "McNair Record"); District Court Docket No. 05-cr-542-
EDP-PWG (the "Barber Record"); District Court Docket No. 05-
cr-544-LSC-PWG (the "Swann Record"); District Court Docket
No. 05-cr-545-LSC-PWG (the "Wilson Record"). Petitioners cite
to the four district court records as follows: "IR" - McNair
Record (05-cr-61); "2R" - Barber Record (05-cr-542); "3R" -
Swann Record (05-cr-544); and "4R" - Wilson Record (05-cr-545).
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others conspired with Clarence Barber, an inspector
who had worked for Jefferson County, to bribe Barber
in violation of the same statute. 1R-293-57-64. Counts
83-86 charged Roland Pugh with substantive viola-
tions of the statute for the items he allegedly gave
Barber. 1R-293-65-66.

Roland Pugh pled not guilty to all of the charges
against him.

The district court severed the charges involving
McNair from those involving Barber. 1R-455. The
trial involving the alleged bribery of McNair began
before Senior Judge Robert B. Propst on April 3,
2006, and ended on April 21, 2006. 1R-948-49, 928-38.
At the close of the Government’s case, the district
court dismissed all but one of the substantive counts
against Roland Pugh. 1R-935-1678-79. The jury
acquitted Roland Pugh of the remaining substantive
count, but convicted him on the conspiracy count. 1R-
626. Following the jury’s verdict, Roland Pugh filed a
Motion for Judgment of Acquittal and Motion for New
Trial, raising the issues which were later addressed
on appeal. 1R-611; 1R-636; 1R-637; 1R-659. The
district court denied those motions. 1R-679; 1R-680.

In the subsequent trial of the alleged bribery of
Barber, the jury acquitted Roland Pugh of all charges.
2R-110.

On April 20, 2007, the district court sentenced
Roland Pugh to 45 months imprisonment and fined
him $250,000. 1R-964-377-78. Roland Pugh timely
filed his Notice of Appeal on April 24, 2007. 1R-900.
The district court granted Roland Pugh’s request for
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release pending appeal, specifically identifying the
quid pro quo issue raised herein as a substantial
question for appeal. 1R-911-1; see also 1R-880.

B. Factual Background and Trial - Roland
Pugh Construction, Inc.

The indictment also charged that Roland Pugh
Construction, Inc. ("RPC") was responsible for the
illegal acts of three of its officers - Grady Pugh, Eddie
Yessick, and Roland Pugh. Specifically, Count 1
alleged that RPC (acting through these three individ-
uals) conspired with Chris McNair, a Jefferson Coun-
ty official, and others in violation of 18 U.S.C. § 666
to bribe McNair by helping him renovate his photog-
raphy studio. 1R3-293-6-16. Counts 13-18 charged
RPC with substantive violations of the same statute
for items that its officers allegedly gave McNair. 1R3-
293-18-19.

Count 51 alleged that RPC (acting through
Yessick) conspired with Jack Swann, a Jefferson
County official, and others to bribe Swann by helping
him renovate and landscape his home. 1R3-293-28-
44. Counts 61-63 charged RPC with substantive
violations of the bribery statute for items Yessick
allegedly gave Swarm. 1R3-293-47-48. Counts 90-101
charged RPC with honest services mail fraud in
connection with the same items in violation of 18
U.S.C. §§ 1341 and 1346.1R3-293-68-70.

Counts 70-71 alleged that RPC (acting through
Yessick) bribed Harry Chandler, another Jefferson
County official, by taking him on a fishing trip and
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renting him a beach condominium for his use. 1R3-
293-50-51. Count 75 alleged that RPC (acting through
Grady Pugh) conspired to bribe Ron Wilson, a County
official, by paying his son’s school tuition. 1R3-293-57.
Count 77 included the related substantive charge. (Id.).

Count 78 alleged that RPC (acting through
Yessick and Roland Pugh) conspired to bribe Clarence
Barber, a County official, by providing various trips
and by purchasing land for him. 1R3-293-57-64.
Counts 83-86 charged RPC with substantive vio-
lations for items that Yessick and Roland Pugh alleg-
edly gave Barber. 1R3-293-65-66. Finally, Count 125
alleged that RPC obstructed justice in violation of 18
U.S.C. § 1503.1R3-293-77-78.

RPC pled not guilty to the charges filed against

it. On December 6, 2005, the district court severed
the charges into four separate cases based on the
public officials involved and transferred the severed
counts to different judges for trial. 1R-455. The trial
on the McNair and Chandler charges began before
Judge Propst on April 3, 2006. At the close of the
Government’s case, the district court dismissed
Counts 16-18 against RPC. 1R50-935-1679. The jury
acquitted RPC on Counts 13, 14, and 70, but con-
victed it on Counts 1, 15, and 71.1R9-631.

The trial on the Wilson charges began before
Judge L. Scott Coogler on June 1, 2006. Before trial,
the district court dismissed Count 77 as barred by the
statute of limitations. 4R-20. The jury convicted RPC
on Count 75.4R-89.
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The trial on the Swann charges began before
Judge Coogler on September 18, 2006. The Govern-
ment voluntarily dismissed Count 101 at the close of
the evidence. 3R18-232-690. The jury convicted RPC
on all remaining charges, except Count 125, which
alleged that the company obstructed justice. 3R3-128.

The trial on the Barber charges began before
Judge R. David Proctor on January 1, 2007. The jury
convicted RPC on all charges but acquitted Roland
Pugh of all charges. 2R2-109.

In all four cases, following the jury’s verdict, RPC
filed a Motion for Judgment of Acquittal and Motion
for New Trial raising the issues which were ad-
dressed on appeal. 1R10-644; 2R2-112; 3R3-155; 4R-

95. Each of those motions was denied. 1R10-679, 80;
2R; 3R3-166; 4R-100.

On January 25, 2008, Judge Proctor fined RPC
$19.4 million. 1R17-996. RPC timely filed its Notice of
Appeal on the same day. 1R17-997.

C. Appellate Proceedings

On appeal, Petitioners raised a number of issues,
two of which are pertinent to this petition. Petitioners
argued that in a bribery case brought under 18 U.S.C.
§ 666 the government must prove that the payor of the
bribe intended to engage in a specific quid pro quo -
that is, that the payor intended for the official receiv-
ing something of value to take some specific act or
course of action in exchange for the item given. Peti-
tioners alleged that the government failed to present



7

any evidence that they intended to engage in a quid
pro quo with any Jefferson County officials. Moreover,
they requested a jury instruction that explained the
requirement of a quid pro quo. The district court
rejected the proposed instruction and over Petitioners’
objection provided a charge that failed to inform the
jury that the government was required to prove that
the defendants intended to exchange the items they
gave to the officials in exchange for some official act.

Second, Roland Pugh alleged that the govern-
ment intentionally used the false testimony of his
son, Grady Pugh, to overcome Roland Pugh’s statute
of limitations defense. In a prior debriefing, Grady
Pugh placed all of the illegal acts involving his father
outside the statute of limitations. The prosecuting
attorney’s notes documented this statement. At trial,
Grady Pugh gave an entirely different chronology
that brought the alleged payments within the statute
of limitations, and then he falsely denied that he had
previously provided a different chronology. On appeal,
Roland Pugh contended that when confronted with
the false testimony, the prosecuting attorney "sat on
his hands." He refused to correct the false testimony
by stipulation or by testifying about his notes. In fact,
the government sought to bolster Grady Pugh’s false
testimony by asking misleading questions that elicit-
ed additional false testimony and by making frivolous
objections that were intended to keep defense counsel
from uncovering the truth. Roland Pugh alleged that
this conduct by the prosecuting attorney violates the
mandates of this Court that the government cannot
use false testimony to obtain a conviction.



1. Quid Pro Quo

The Court of Appeals rejected Petitioners’ argu-
ment that 18 U.S.C. § 666 requires a specific quid pro
quo. The Court ruled that Petitioners violated section
666 if: "(1) they gave to a county employee anything
of value; (2) with the corrupt intent to influence or
reward them; (3) in connection with any business,

transaction, or series of transactions of Jefferson
County involving anything of value of $5,000 or
more." App. at 55. The court ruled that "there is no
requirement in § 666(a)(1)(B) or (a)(2) that the gov-
ernment allege or prove an intent that a specific
payment was solicited, received, or given in exchange
for a specific official act, termed a quid pro quo." Id.
at 59.

After stating that "Section 666 does not require a
specific quid pro quo," App. at 61, the panel stated
that it was aligning itself with the Sixth1 and Sev-
enth2 circuits and it distinguished its decision (and

the decisions of the Sixth and Seventh Circuits) from
the decisions of the Seconds and Fourth4 Circuits.
The court stated that the Second Circuit requires a

1 United States v. Abbey, 560 F.3d 513 (6th Cir.), cert.

denied, 130 S. Ct. 739 (2009).
2 United States v. Gee, 432 F.3d 713 (7th Cir. 2005), cert.

denied, 126 S. Ct. 1925 (2006), and United States v. Agostino,
132 F.3d 1183 (7th Cir. 1997).

3 United States v. Ganim, 510 F.3d 134 (2d Cir. 2007), cert.

denied, 128 S. Ct. 1911 (2008).
’ United States v. Jennings, 160 F.3d 1006 (4th Cir. 1998).
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quid pro quo - but not a specific one - for a conviction
under 18 U.S.C. § 666 and the Fourth Circuit re-
quires the government to prove a quid pro quo which
"can be ’this for these’ or ’these for these,’ not just
’this for that.’" App. at 61-64. The court concluded by
stating that "confusion reigns in this area because
courts often use the term quid pro quo to describe an
exchange other than a particular item of value for a
particular action." App. at 64.

The Court of Appeals next turned to Petitioners’
contention that the Supreme Court’s decision in

United States v. Sun-Diamond Growers of California,
526 U.S. 398, 119 S. Ct. 1402 (1999), compels the
conclusion that 18 U.S.C. § 666 requires the govern-
ment to prove a specific quid pro quo to sustain a
conviction. Sun-Diamond involved the federal bribery
statute found at 18 U.S.C. § 201 which criminalizes
the giving of both bribes and illegal gratuities to
federal public officials. The bribery provision of
section 201, like the bribery statute set forth in
section 666, makes it a crime to give anything of
value to public officials corruptly with the intent to
"influence any official act." In Sun-Diamond, the
Supreme Court addressed the meaning of the terms
"corruptly" and "influence" and held that "for bribery
there must be a quid pro quo - a specific intent to
give or receive something of value in exchange for an

official act." Sun-Diamond, 526 U.S. at 404-05, 119
S. Ct. at 1406. On appeal, Petitioners argued that
because the bribery statute in issue here (18 U.S.C.
§ 666) also requires that the defendant act "corruptly"
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and with the "intent to influence" or reward, section
666 criminalizes only the giving of bribes - that is,
things given with the specific intent to engage in a
quid pro quo - and not the giving of gratuities.

The Court of Appeals rejected Petitioners’ reli-
ance on Sun-Diamond. The court ruled that section
666 sweeps more broadly than section 201, stating
that section 666 only requires that money be given
with intent to influence or reward a government
agent in connection with any business, transaction, or
series of transactions. App. at 67. Finally, the court
rejected Petitioners’ reliance on Sun-Diamond be-
cause it concluded that the Supreme Court’s decision
there was only concerned with accidentally criminal-
izing legal gratuities. Id.

2. Use of False Testimony

Roland Pugh argued on appeal that the prosecu-
tor engaged in misconduct by (1) failing to correct the
false testimony of Grady Pugh, and (2) eliciting
additional false testimony from Grady Pugh. Roland
Pugh argued that Grady Pugh’s false testimony was
solicited for the purpose of extending the statute of

limitations which otherwise would have run, contend-
ing that Grady Pugh falsely denied having previously

said he delivered cash bribes to co-defendant McNair
before he made a May 24, 2000 trip to buy carpet and
falsely testified that he delivered the money after
that trip before the running of statute of limitations

on August 26, 2000. See 18 U.S.C. § 3282(a) (providing
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five year statute of limitations).~ In arguing that the
government’s use of false testimony, coupled with the
government’s refusal to correct the false testimony
required dismissal of Count 1, Roland Pugh relied
upon the Supreme Court’s decision in Napue v. Illi-

nois, 360 U.S. 264, 79 S. Ct. 1173 (1959).

The Court of Appeals rejected Roland Pugh’s
argument. First, although the record shows other-
wise, the Court concluded that that Petitioners failed
to meet their burden to show that Grady Pugh’s
testimony was actually false. App. at 115. The court
next stated that Petitioners’ counsel cross-examined
Grady Pugh on the prosecutor’s notes which were
inconsistent with his testimony and that during
closing argument counsel argued to the jury that the
prosecutor’s notes contradicted Grady Pugh’s trial
testimony. Thus, the Court ruled that that the jury

had the information it needed to make a deci-
sion as to Grady Pugh’s credibility. App. at 117.
Finally, the Court concluded that the Petitioners’
claim that Grady Pugh gave false testimony was based
on an ambiguous colloquy. App. at 118-19. Thus,
despite clear evidence of record that the use of Grady
Pugh’s false testimony resulted in the Petitioners’

~ When the jury acquitted both Petitioners of bribing
McNair under Counts 13 and 14, the statute of limitations issue
became moot but the timeline of the cash bribes remained
relevant as to Count 1 (bribery conspiracy) because those cash
bribes were alleged as overt acts in furtherance of the overall
conspiracy to bribe McNair, for which Petitioners were convicted.
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convictions of conspiracy to violate section 666, the
Court of Appeals upheld the convictions.

REASONS FOR GRANTING THE PETITION

I. THIS COURT SHOULD GRANT REVIEW
TO ADDRESS THE ELEMENTS OF A CON-
VICTION UNDER 18 U.S.C. § 666 BECAUSE
CIRCUIT DECISIONS ARE IN CONFLICT
AND ARE INTERNALLY CONTRADICTIVE
OVER WHETHER THE STATUTE RE-
QUIRES THE GOVERNMENT TO PROVE
A QUID PRO QUO.

The statute regarding theft or bribery concerning
programs receiving federal funds, 18 U.S.C. § 666,
makes it a felony for a person who corruptly gives,
offers, or agrees to give anything of value to any
person, agent of an organization or of a state, local or
Indian tribal government, or any agency thereof, with
intent to influence or reward that person in connec-
tion with any business transaction or series of trans-
actions of such organization, government or agency
involving anything of value of $5,000 or more. Before

section 666 was enacted in 1984, a circuit split raised
doubt as to whether state or local officials could be
considered "public officials" under the general bribery
statute, 18 U.S.C. § 201. See S. Rep. No. 98-225, at
369 (1984), reprinted in 1984 U.S.C.C.A.N. 3182,
3510. Congress acted to mend the split without
awaiting word on this issue from the Supreme Court.
See id. at 387, 1984 U.S.C.C.A.N. at 3511. By
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enacting section 666, Congress supplemented section
201 to make clear that federal law prohibits "signifi-
cant acts of... bribery involving federal monies that
are disbursed to private organizations or State and
local governments pursuant to a Federal program."
Id. at 369, 1984 U.S.C.C.A.N. at 3510.

Petitioners repeatedly requested the district
court to instruct the jury that in order to obtain a
conviction under section 666, the government was
required to prove that the Petitioners intended to
engage in a quid pro quo in connection with the
benefits they conferred on Jefferson County officials.
Specifically, Roland Pugh asked Judge Propst to
distinguish between a bribe and a goodwill gift and to
expressly tell the jury that the government was
required to show that he intended to engage in a quid
pro quo. He requested the following charge:

An act is done "corruptly" if it is performed
voluntarily, deliberately, and dishonestly for
the purpose of either accomplishing an un-
lawful end or result or of accomplishing some
otherwise lawful end or lawful result by any
unlawful method or means.

In order for you to find Defendant [Roland
Pugh] guilty, you must find beyond a reason-
able doubt that [Roland Pugh] gave some-
thing of value to [the official] with the
specific intent of obtaining a quid pro quo,
that is, that [Roland Pugh] gave the item of
value with the specific intent to improperly
cause [the official] to commit a specific act in
favor of [Roland Pugh], or with the specific
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intent of illegally rewarding [the official]
for having previously committed such an
act. In other words, the United States must
show that [Roland Pugh] provided the item
of value either (1) with the expectation that
[the official] would improperly provide
something specific in return of (2) for the
purpose of rewarding [the official] for some-
thing improper that [the official] had previ-
ously done.

1R-522-13-14; 1R-609-6. Instead the trial court in-
structed the jury as follows:

[T]he defendants, other than Jewell C.
"Chris" McNair, are charged in various
counts of violating a portion of Title 18, Sec-
tion 666, which makes it a federal crime or
offense for anyone to corruptly give, offer or
agree to give anything of value to anyone
who is an agent of a local government receiv-
ing significant benefits under a federal assis-
tance program intending to reward or
influence that agent in connection with any
business, transaction, or series of trans-
actions of such local government involving
anything of value of $5,000 or more.

An act is done "corruptly" if it is performed
voluntarily, deliberately, and dishonestly, for
the purpose of either accomplishing an un-
lawful result by an unlawful method or
means ....

Title 18, United States Code, Section 666,
does not prohibit all gifts by or to a public of-
ficial, but only gifts with the corrupt intent
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to influence or reward specified government
officials in connection with business, or
transactions, or series of transactions, of that
government entity.

1R-938-2334, 2337

As noted above, the Court of Appeals upheld this
charge, ruling either that no quid pro quo is required
or that no specific quid pro quo is required. The Court
of Appeals stated that its ruling was consistent with
the rulings of the Sixth Circuit in United States v.
Abbey, 560 F.3d 513 (6th Cir.), cert. denied, 130 S. Ct.

739 (2009), and the Seventh Circuit in United States
v. Gee, 432 F.3d 713 (7th Cir. 2005), and United States
v. Agostino 132 F.3d 1183 (7th Cir. 1997). The Court
noted that its decision is supported only somewhat by
the Second Circuit’s decision in United States v.
Ganim, 510 F.3d 134 (2d Cir. 2007), and is in conflict
with the Fourth Circuit’s decision in United States v.
Jennings, 160 F.3d 1006 (4th Cir. 1998). In analyzing
those decisions and adopting its own, the court noted
that "confusion reigns in this area because courts
often use the terms quid pro quo to describe an
exchange other than a particular item of value for a
particular action." App. at 64. Finally, the Court of
Appeals rejected the Petitioners’ comparison of the
issue presented here to the decision entered by this
Court in United States v. Sun-Diamond Growers of
California, 526 U.S. 398, 119 S. Ct. 1402 (1999), in
which this Court ruled that the general bribery
statute requires a specific quid pro quo in order to
sustain a conviction.



16

The Court of Appeals’ statement that "confusion
reigns in this area" shows the need for this Court to
grant certiorari and clarify whether the specific quid
pro quo requirement under section 201, as required
by Sun-Diamond, applies to section 666. A review of
the various circuit court rulings on this question
highlights the need for a uniform interpretation that
only this Court can provide.

In Jennings, the Fourth Circuit ruled that "a
court must instruct the jury that it may convict a
defendant for violating section 666(a)(2) only if it
finds the defendant intended to exchange a payment
for some specific official act or course of action." 160
F.3d at 1019 (emphasis added). This is the exact
instruction which the Petitioners requested the
district court give the jury in this case, but which the
district court refused to give.

The Fourth Circuit’s decision in Jennings is
consistent with the Eighth Circuit’s decision in Unit-
ed States v. Griffin, 154 F.3d 762 (9th Cir. 1998), a
case not mentioned by the Court of Appeals in this
case. In Griffin, the court ruled that a conviction for
bribery under section 666(a) must be supported by
proof that the person giving the bribe received a quid
pro quo from the recipient. Id. at 763. Jennings is
also consistent with the First Circuit’s decision in

United States v. Mariano, 983 F.2d 1150 (lst Cir.
1993). There, the court held that bribery involves a
quid pro quo. Id. at 1159.
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In Abbey, the Sixth Circuit ruled that "the dis-
trict court’s jury instructions were not improper for
failing to include a requirement that the government
prove a direct link from some specific payment to a
promise of some specific official act." 560 F.3d at 520
(emphasis added). In Agostino, the Seventh Circuit6

ruled that an indictment must allege "that the de-
fendant acted corruptly with intent to influence or
reward" and that "this intent, and not any specific
quid pro quo is what must be alleged in the indict-
ment." 132 F.3d at 1189 (emphasis added). And in
Ganim, the Second Circuit ruled that while a quid
pro quo must be proven, the jury "need not find that
the specific act to be performed was identified at the
time of the promise, nor need it link each specific
benefit to a single official act." 510 F.3d at 147. Later,
the Ganim court contradicted itself and affirmed the
trial court’s jury instruction that "a bribe requires

some specific quid pro quo, a Latin phrase meaning
this for that or these for those, that is, a specific
official action in return for the payment or benefit."
Id. at 149.

Thus, reviewing the language of the cases on
which the Court of Appeals relied, the Eighth Cir-
cuit’s ruling in Griffin, and the First Circuit’s decision
in Mariano, it appears that the court has aligned

itself with the Sixth and Seventh Circuits, and has

United States v. Gee, 432 F.3d 713 (7th Cir. 2005), followed
Agostino without adding any new analysis.
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refused to follow the decisions of the First, Fourth,
and Eighth Circuits. The court correctly stated that
the Second Circuit’s decision in Ganim only "supports
our analysis to some extent." App. at 62. The court’s
own struggle with determining the congruity or
incongruity of its ruling with those of other circuits
lends support to its conclusion that "confusion reigns
in this area."

The Court of Appeals should have followed this
Court’s ruling in Sun-Diamond, but it refused to do
so. The bribery provision of section 201, like the
bribery statute at issue here, makes it a crime to give
anything of value to public officials corruptly with the
intent to influence any official act. 18 U.S.C. § 201(b).
In Sun-Diamond, the Supreme Court addressed the
meaning of the terms "corruptly" and "influence" and
held that "for bribery there must be a quid pro quo -
a specific intent to give or receive something of value
in exchange for an official act." Sun-Diamond, 526
U.S. at 404-05, 119 S. Ct. at 1406. In contrast to
bribery, the illegal gratuity provision of section 201
makes it a crime to give something to a public official
"for or because of any official act." 18 U.S.C.
§ 201(c)(1)(A). The Supreme Court held that the
statute’s language regarding an illegal gratuity - as
opposed to bribery - does not require the intent to
engage in a quid pro quo:

In other words, for bribery there must be a
quid pro quo - a specific intent to give or re-
ceive something in exchange for an official
act. An illegal gratuity, on the other hand,
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may constitute merely a reward for some
future act that the public official will take
(and may already have determined to take),
or for a past act that he has already taken.

Sun-Diamond, 526 U.S. at 404-05, 119 S. Ct. at 1406.

In defining the bounds of the intent element for
the illegal gratuity provision, in Sun-Diamond the
government asked the Supreme Court to interpret
the statute to encompass a situation in which a
person gave something to a public official who was in
the position to act favorably to the giver. The gov-
ernment argued that the gratuity statute required
"only a showing that a gift was motivated, at least in
part, by the recipient’s capacity to exercise govern-
mental power or influence in the donor’s favor without
necessarily showing that it was connected to a partic-
ular official act." Id. at 405-06, 119 S. Ct. at 1407. The
Supreme Court rejected that position as overly broad.
Id. Alternatively, the government argued that the
statute prohibited a person from giving things to a
public official "to build a reservoir of goodwill that
might ultimately affect one or more of a multitude of
unspecified acts, now and in the future." Id. at 405,
119 S. Ct. at 1406. The Supreme Court rejected that
position as well. Id.

The Court held that - even under the illegal
gratuity statute - the government "must prove a link

between a thing of value conferred upon a public
official and a specific ’official act’ for or because of
which it was given." Id. at 414, 119 S. Ct. at 1411.
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Because the government had not linked the alleged
gratuity to a specific official act, the Supreme Court

affirmed the reversal of the defendant’s conviction.

The Court’s decision in Sun-Diamond provides
important guidance for section 666 which the court of
appeals failed to follow here. The Court interpreted

the terms "corruptly" and "intent to influence" for
bribery under section 201 to require the government
to prove the intent for a specific quid pro quo - an
exchange of something of value for an official act. Id.
at 404, 119 S. Ct. at 1406. The bribery statute in this
case also requires that the defendant act "corruptly"
and with the "intent to influence" or reward. 18
U.S.C. § 666(a). Moreover, section 666 does not out-
law things given "for or because of an official act"
which is the operative language of the illegal gratuity
statute. It stands to reason, therefore, that section
666 criminalizes only the giving of bribes - that is,
things given with the intent to engage in a specific
quid pro quo - and not the giving of illegal gratuities.

While the Fourth Circuit’s statement in Jennings
set forth above is consistent with the Supreme

Court’s decision in Sun-Diamond, the decisions of the
Second, Sixth and Seventh Circuits - and now the
Eleventh Circuit - allowing a conviction under sec-
tion 666 without proof of a specific quid pro quo are

inconsistent with Sun-Diamond. In short, if Petition-
ers had been prosecuted in the Fourth Circuit, the
district court would have been required to charge the
jury as the Petitioners requested, but in the other
circuits which have reviewed section 666, the charge
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is not required. Because the Petitioners requested the
very charge mandated by the Fourth Circuit in Jen-
nings, which is consistent with Sun-Diamond, but not
required by the other circuits which have ruled on
this issue, this case is an ideal vehicle for resolving
the conflict over whether there is a quid pro quo
requirement in 18 U.S.C. § 666.

II. THIS COURT SHOULD GRANT REVIEW TO
CORRECT THE INJUSTICE RESULTING
FROM THE GOVERNMENT’S KNOWN USE
OF FALSE TESTIMONY.

This Court has ruled that a conviction obtained
using knowingly perjured testimony violates due
process. Mooney v. Holohan, 294 U.S. 103, 55 S. Ct.

340 (1935). Such a conviction "must be set aside if
there is any reasonable likelihood that the false
testimony could have affected the jury’s verdict."
United States v. Bagley, 473 U.S. 667, 680 n.9, 105

S. Ct. 3375, 3382 n.9. The same result obtains when
the government, "although not soliciting false evi-
dence, allows it to go uncorrected when it appears."
Napue v. Illinois, 360 U.S. 264, 269, 79 S. Ct. 1173,
1177 (1959). This principle "does not cease to apply
merely because the false testimony goes only to the
credibility of the witness." Id. On this subject, the

Court has stated as follows:

It is of no consequence that the falsehood
bore upon the witness’ credibility rather than
directly upon the defendant’s guilt. A lie is a
lie, no matter what its subject, and, if it is in
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any way relevant to the case, the district at-
torney has the responsibility and duty to cor-
rect what he knows to be false and elicit the
truth.

Id., quoting People v. Savvides, 1 N.Y.2d 554, 557, 154
N.Y.S.2d 885, 136 N.E.2d 853 (1956).

Based upon these principles of law, Petitioner
Roland Pugh argued on appeal that the government’s
failure to correct his son Grady Pugh’s false testi-
mony at trial requires reversal of his conviction.
Here, the prosecuting attorney’s conduct is much
more egregious than the conduct requiring a reversal
in Napue, because the prosecuting attorney elicited
false testimony on direct examination by asking
leading questions to encourage Grady Pugh to falsely
testify that he made cash payments to a government
official before the statute of limitations had run.
1R-929-315, 351. The government took this action in
order to neutralize in advance the inevitable cross
examination regarding the critical change in Grady
Pugh’s testimony. The leading questions asked by the
prosecutor clearly elicited false testimony in violation
of Petitioners’ due process rights.

To make matters worse, the prosecuting attor-
ney refused to take steps to correct the falsehood
despite repeated requests by defense counsel. The
prosecutor had ample opportunity to correct the false
testimony but he chose to do nothing and instead
sought to reinforce the deception. He knowingly and
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intentionally obtained the conviction of Roland Pugh
based on false testimony.

Grady Pugh was the only witness to testify
against Roland Pugh. There is a "reasonable likeli-
hood," Bagley, 473 U.S. at 680, that if the jury had
known that Grady Pugh initially put the illegal
conduct outside the statute of limitations but later
changed his story and placed it within the statute of
limitations, the jury would have concluded that
Grady Pugh was a liar and would not have convicted

his father. Thus, under the facts of record, there is a
reasonable likelihood that, had the jury been given a
specific reason to discredit the testimony of this key -
and only - witness, the jury "could have" rendered a
different verdict as to Roland Pugh.

In rejecting Roland Pugh’s due process argument,
the court of appeals failed to follow this Court’s
rulings in the cases cited above. Instead, the Court
ruled that because Petitioner’s counsel was able to
argue to the jury that the prosecutor’s only witness
gave false testimony, the government’s reliance on
perjured testimony did not "undermine confidence in
the verdict." App. at 119. In so ruling, the court erred.

This Court’s decisions make clear that the gov-
ernment has a duty to correct false evidence when it
is offered. Napue, 360 U.S. at 269. Thus, the "remedy"
of allowing a defendant such as the Petitioner to
argue to the jury that the government’s sole witness
has committed perjury is inadequate. Had the court
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of appeals followed this Court’s mandates, it would
have reversed Grady Pugh’s conviction.

Supreme Court Rule 10(a) provides that a peti-
tion for writ of certiorari may be granted where a
United States court of appeals "has so far departed
from the accepted and usual course of judicial pro-
ceedings, or sanctioned such a departure by a lower
court, as to call for an exercise of this Court’s super-
visory power." The court of appeals has affirmed
Roland Pugh’s conviction on one conspiracy count
based solely on the false testimony of his son which
was solicited by the prosecutor and which went un-
corrected after the Petitioner objected. As a result,
the seventy-two-year-old Petitioner is presently serv-
ing a forty-five month prison sentence based on an
improper and unconstitutional conviction. The Court
should grant this petition for certiorari in order to
correct this miscarriage of justice.

III. THIS COURT SHOULD GRANT REVIEW
BASED ON THE ARGUMENTS MADE BY
CO-DEFENDANTS OF THE PETITIONER
IN THEIR OWN PETITIONS FOR WRIT OF
CERTIORARI

Several of the co-defendants of the Petitioner are
also filing petitions for a writ of certiorari. See Su-
preme Court Rule 12(4) (parties interested jointly,
separately, or otherwise in a judgment may petition
separately for a writ of certiorari). These include co-
defendants Jewell C. McNair, Bobby J. Rast, Daniel
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B. Rast, and Rast Construction, Inc. The Petitioners
herein adopt the arguments of these co-defendants in
support of this petition.

CONCLUSION

The Petition for Writ of Certiorari should be
granted.

This 18th day of October, 2010.
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