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 Respondents, who previously filed separate briefs 
in opposition, offer this joint supplemental brief to 
respond to two new assertions made by petitioners 
with respect to this case in their supplemental brief 
of December 14, 2010 filed in Maxwell-Jolly v. Inde-
pendent Living Center of Southern California, Inc., 
No. 09-958 (“Supp. Br.”). 

SUPPLEMENTAL REASONS 
THE PETITION SHOULD BE DENIED 

 The United States Department of Health and 
Human Services (HHS) recently disapproved Califor-
nia’s proposed state plan amendments (SPAs) that 
reflected the various rate cuts challenged by respon-
dents.  Petitioners claim (Supp. Br. 5-6, 13) that, 
absent the preliminary injunctions obtained by 
respondents, the rate cuts would be in effect while 
their administrative appeal of the disapproval is 
pending.  That claim is not supported by anything in 
their brief, and there is in fact no support for it. 

 To the contrary, HHS’s disapproval is an inde-
pendent bar to the rate cuts taking effect.  The rele-
vant federal regulation provides that States that 
participate in the Medicaid program “must pay for 
* * * services using rates determined in accordance 
with methods and standards specified in an approved 
State plan.” 42 C.F.R. § 447.253(i) (emphases added).  
Because HHS disapproved the proposed amendments 
to implement the rate cuts, petitioners cannot 
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currently pay for services using any rates but the 
unreduced rates previously approved by the federal 
government.  See Oregon Ass’n of Homes for Aging, 
Inc. v. Oregon, 5 F.3d 1239, 1241 (9th Cir. 1993) (“A 
[state] law that effects a change in payment methods 
or standards without HCFA approval is invalid.”); 
Temple Univ. v. White, 941 F.2d 201, 214 (3d Cir. 
1991) (“Without an approved State plan, there can be 
no approved rates and, therefore, no payments avail-
able to be made by [the State] to the hospitals.”), cert. 
denied, 502 U.S. 1032 (1992); Forbes Health Sys. v. 
Harris, 661 F.2d 282, 286 (3d Cir. 1981) (amended 
state regulation “makes a change in the state reim-
bursement scheme which is of ‘sufficient substance’ to 
warrant HHS review prior to becoming effective”).  
That is so without regard to the preliminary injunc-
tions entered in these cases. 

 Petitioners further assert (Supp. Br. 6) that the 
rate cut in one of the four separate appeals that 
petitioners combined into this single petition 
(Dominguez) is not affected by the disapproval of the 
SPAs.  That particular cut, however, has been subject 
to intervening state legislative action that bars its 
implementation until at least July 1, 2012.  See Cal. 
Welf. & Inst. Code § 12306.1(d)(7)(B) (signed by 
Governor on Oct. 19, 2010).  Even after that date, the 
rate cut would take effect “only * * * if a court of 
competent jurisdiction has issued an order, that is not 
subject to appeal or for which the time to appeal has 
expired, upholding its validity.”  Ibid.  In their action, 
the Dominguez respondents have also challenged the 
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validity of the rate cuts under the Americans with 
Disabilities Act and Rehabilitation Act, and those 
claims are still pending in the district court.  Thus, 
the State cannot implement that rate cut until at 
least July 1, 2012, and until after a final disposition 
resolving all challenges to the validity of that rate 
cut, including challenges that are not affected at all 
by the issues raised in the petition. 

 Accordingly, because of subsequent HHS and 
state legislative action, the preliminary injunctions 
are not presently a but-for cause of the State not 
being able to implement any of the challenged rate 
cuts.  Setting aside those injunctions would not allow 
implementation of the rate cuts, and review on an 
incomplete record is unwarranted at this time. 
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CONCLUSION 

 The petition for a writ of certiorari should be 
denied. 

 Respectfully submitted, 
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