No. 09-1272

IN THE
SUPREME COURT OF THE UNITED STATES

COMMONWEALTH OF KENTUCKY,

Petitioner
V.

HOLLIS DESHAUN KING,

Respondent

ON PETITION FOR A WRIT OF CERTIORARI
TO THE SUPREME COURT OF KENTUCKY

RESPONDENT’S MOTION TO DISMISS
THE PETITION AS IMPROVIDENTLY GRANTED

On September 27, 2010, this Court granted the Commonwealth’s Petition for
writ of certiorari to the Kentucky Supreme Court. Since that time, Counsel for the
Respondent has become aware of proceedings in this case in the state trial court
that rendered the case moot before the Commonwealth's Petition for Certiorari was
filed on April 19, 2010. Upon learning of these proceedings, Counsel for the
Respondent immediately contacted Counsel for the Petitioner, who then initiated
additional litigation in state court. Counsel for the Respondent promptly notified
the Clerk of this Court about that litigation. Counsel now moves this Court to

dismiss the petition as improvidently granted.




The following events occurred in this case, both before and after the
Commonwealth filed its petition for certiorari:

1. On January 21, 2010, the Kentucky Supreme Court vacated the
Respondent's conviction.  King v. Commonwealth, 302 S.W.3d 649 (2010).
However, the Commonwealth did not seek a stay of the court’s mandate and, as a
result, the case was remanded to the Fayette Circuit Court “for further proceedings
consistent with” the Kentucky Supreme Court’s opinion. /d. at 657.

2. On March 4, 2010, the Commonwealth moved to dismiss the charges
against the Respondent in Fayette Circuit Court. Appendix at 1, 12, 14. The
Fayette Circuit Court held a hearing on how to proceed in the case entered against
the Respondent. Regarding the possibility of further prosecution, the trial judge
asked the prosecutor whether, “once all this evidence inside the apartment is
suppressed...is there anything more to move forward with by the Commonwealth?”
The prosecutor replied: “No, that's why we move to dismiss it, Judge.” Appendix at
13-14. The prosecutor’s representation that the Commonwealth had no admissible
evidence against King prompted the trial court to dismiss the charges with
prejudice.

The trial court explained: “I understand the Commonwealth’s position — 1
think that in this case, when there’s really not anything else that I don’t think can
come up, I'm going to dismiss the charges....” Appendix at 14; see also Appendix 34-
35. (“It is undisputed that the Fayette Commonwealth’s Attorney’s Office has

represented to this Court, both at the hearing after Remand from the Kentucky




Supreme Court and in oral arguments on this Motion, that it would have no
evidence to support any charges against King that was not the subject of the
Kentucky Supreme Court’s Reversal and Remand....”)

4. The Commonwealth did not appeal the order dismissing the case with
prejudice.

5. The Commonwealth filed its Petition for Certiorari in this Court on April
19, 2010. The Commonwealth's Petition for Certiorari did not mention that all of
the charges against the Respondent had been previously dismissed with prejudice
on March 8, 2010.

6. Counsel for Respondent filed her Brief in Opposition before this Court to
the Commonwealth's Petition for Certiorari on August 24, 2010. At that time,
however, Counsel for Respondent was unaware of the dismissal of the charges
against the Respondent that occurred in the Fayette Circuit Court. As a result, the
Brief in Opposition did not discuss the dismissal of the charges against the
Respondent.!

7. On September 27, 2010, this Court granted the Commonwealth's Petition

for Certiorari. Seven days later, on October 4, 2010, after the Court granted the

! Undersigned counsel deeply regrets this oversight, and she apologizes for the added work
that her lapse has caused this Court. While the case was on remand to the Fayette Circuit Court,
the presiding judge assembled the local prosecutor and King’s former trial attorney, who is not
employed by the Department of Public Advocacy. Although undersigned counsel was counsel of
record for King at the time, she was not notified of the hearing or copied on the Order dismissing the
case with prejudice. After this Court granted review, King’s former trial attorney contacted
undersigned counsel and notified her of that Order. Undersigned counsel immediately contacted
counsel of record for the Commonwealth and wrote to the Clerk of this Court informing him of the
Order, the Commonwealth’s motion to “rescind” the Order, and of King’s intent to file this Motion to
Dismiss.




Petition, Counsel for Respondent learned that the charges against the Respondent
had been dismissed with prejudice months earlier, before the Petition for Certiorari
had been filed. Counsel for Respondent immediately contacted Counsel for the
Petitioner, who then initiated litigation in state court. By letter dated October 12,
2010, Counsel for Respondent promptly notified the Clerk of this Court of this
ongoing litigation. Appendix at 22.

8. On October 8, 2010, the Commonwealth filed a motion in Fayette Circuit
Court asking that court to “rescind” the Order dismissing the case with prejudice.
In support of its motion, the Commonwealth told the court that if it did not rescind
the Order, it “could forever prevent review of this case by the Supreme Court of the
United States.” Appendix at 7.

9. On October 19, 2010, the Fayette Circuit Court issued an opinion, which
provided in part:

The dilemma in which the Attorney General now finds itself was of its

own making, ie. not letting any Counsel of Record, the Fayette

Commonwealth’s Attorney’s Officer or this Court know that it was

contemplating, drafting or filing a Petition for Writ of Certiorari with

the United States Supreme Court. That is undisputed and confirmed

by Counsel at the oral arguments on October 8, 2010.
Appendix at 35.

Nevertheless, the Fayette Circuit Court entered an Amended Order which
provided that “this case is now Dismissed Without Prejudice as of March 8, 2010.”

Appendix at 38. Respondent has appealed that Amended Order to the Kentucky

Court of Appeals and, if necessary, he will seek discretionary review to the




Kentucky Supreme Court. It is possible, but unlikely, that the appeal will be
resolved by the end of this Term.

10. On October 22, 2010, Counsel for Respondent filed a Notice of State
Court Proceedings to alert this Court to the Fayette Circuit Court’s Amended Order.
Appendix at 40.

* ok kK

Counsel for Respondent respectfully submits that the developments in the
Fayette Circuit Court justify this Court dismissing the petition as improvidently
granted. That is true for three reasons. First, the Court lacks Article III
jurisdiction because the case is moot and there is no case or controversy pending in
this case. Second, Double Jeopardy has attached and bars further proceedings in
this case. Third, even if this Court concludes that Double Jeopardy has not
attached and a case or controversy exists, the case nonetheless should be dismissed
on ripeness grounds.

The first reason to dismiss the petition is that there is no case or controversy
pending against the Respondent. The case is moot. The charges against the
Respondent were dismissed. No charges are pending. Because there are no charges
pending against the Respondent, there is no case or controversy and therefore the
federal courts have no power to adjudicate the case under Article III. Any opinion
in this case would be an advisory opinion. See ASARCO, Inc. v. Kadish, 490 U.S.
605, 621 n. 1 (1989) (“In the absence of any live case or controversy, we lack

jurisdiction and thus also the power to disturb the state court’s judgment.”);




Deakins v. Monaghan, 484 U.S. 193, 199 (1988). A federal court may not “decide
questions that cannot affect the rights of litigants in the case before them.” North
Carolina v. Rice, 404 U.S. 244, 246 (1971). A litigant must have suffered, or be
threatened with, an actual injury that is likely to be redressed by a favorable
judicial decision. Lewis v. Continental Bank Corp., 494 U.S. 472, 477 (1990).

Second, further proceedings in this case are barred by the Double Jeopardy
Clause. The Fayette Circuit Court’s order of dismissal constitutes an acquittal for
double jeopardy purposes. The order reflects the court’s finding that the
Commonwealth — by its own admission — was unable to prove its case against King.
See United States v. Martin Linen Supply Co., 430 U.S. 564, 571 (1997) (If “the
ruling of the judge, whatever its label, actually represents a resolution, correct or
not, of some or all of the factual elements of the offense charged” then the ruling
meets the definition of “acquittal” for double jeopardy purposes.); accord Smith v.
Massachusetts, 543 U.S. 462, 467-68 (2005). This ruling bars the Commonwealth
from prosecuting King in the event that it prevails on appeal and the case 1s
remanded by this Court.2 See Ball v. United States, 163 U.S. 662, 671 (1896) (a
verdict of acquittal may not be reviewed without putting a defendant twice in
jeopardy).

Third, even if this Court concludes that there is an Article III case or

controversy and that Double Jeopardy does not bar further proceedings, the petition

2 In Martin Linen Supply Co., this Court explained that “a postverdict dismissal of an indictment after a jury

rendered a guilty verdict has been held to be appealable by the United States because restoration of the guilty
verdict, and not a new trial, would necessarily result if the Government prevailed.” 430 U.S, at 570. The procedural
posture of this case is distinguishable. Here, the automatic restoration of King’s conditional guilty plea, which has
been withdrawn, would not result; rather, the opportunity for a new trial would result because the Kentucky
Supreme Court has vacated King’s convictions.




should nonetheless be dismissed on ripeness grounds. Ripeness is a prudential
doctrine that requires the Court "to evaluate both the fitness of the issues for
judicial decision and the hardship to the parties of withholding court consideration.”
Abbott Laboratories v. Gardner, 387 U.S. 136, 149 (1967). The issues in this case
are not fit for judicial decision because there is no actual case pending against the
Respondent. Further, there is no hardship to the parties of withholding court
consideration. Even assuming that the Commonwealth still has the constitutional
authority to bring charges once again in state court — a claim the Respondent denies
— the only hardship to the Commonwealth in dismissing this case at the present
time is in delaying the Commonwealth's opportunity to re-litigate the case it lost in
the Kentucky Supreme Court.

For the foregoing reasons, this Court should dismiss the writ of certiorari as
improvidently granted.

Respectfully submitted,

NSO 7 N

Jamesa J. Drake*

Assistant Public Advocate

Kentucky Department of Public Advocacy
100 Fair Oaks Lane, Suite 301

Frankfort, KY 40601

(502) 564-3948

Jamesa. Drake@ky.gov

* Counsel of Record for Hollis Deshaun King
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FAYETTE CIRCUIT COURT
CRIMINAL BRANCH
THIRD DIVISION
COMMONWEALTH OF KENTUCKY
Vs, " ORDER
HOLLIS DESHAUN KING

f**********
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MAR ¢ & 2010
ths B CUIT qé‘g?HK
PLAINT

NO. 05-CR-1500-2

DEFENDANT

Based upon the Remand from the Kentucky Supreme Court, it is ORDERED that the

- Defendant’s Motion to Suppress is hereby SUSTAINED.

"The Commonwealth made a Motion to Dismiss the case without prejudice over the

objection of the Defendant to the case bemg dismissed w1thout ple}udme The Court havmg

heard arguments of Counsel and being otherwise sufflclently advised; IT IS ORDERED that the

case shall be Dismissed With Prejudice.

Dated this the 8" day of March, 2010

2y f/

}ION JAMES D, ISHMAEL IR.

ATTESTED COPIES TO:

Hon. Matthew Boyd
Commonwealth Attorney
Department of Corrections .
Probation & Parole

This the g day of March, 2010

WILMA F. LYNCH, C.F.C.C.
BYfY%&?(?(\CA@%)A/' D.C.
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FILED ARPYIMNIERED
' ' ATTEST, WILMA F. LYNCH, CLERK
COMMONWEALTH OF KENTUCKY

FAYETTE CIRCUIT COURT OCT ~8 2010
CRIMINAL BRANCH W%@WK
- THIRD DIVISTON BY ERUTY
NO. 05-CR~1500-2 ’ '
COMMONWEALTH OF KENTUCKY PETITIONER .
vs. MOTION PURSUANT TO CR 60.02
HOLLIS DESHAUN KING o | © RESPONDENT

deok ok ok ok ok ok ok Kk

Comes now the Commonwealth, by counsel, and files this motion pursuant to CR
60.02 sccking relief from the Fayette Circuit Court’s order entered on March é, 20‘1 0, in
Commonwéalth of Kentucky v. Hollis King, Fayctie Circuit Court Indictment No. 05-CR~01500-
002, dismissing the above-styled action with prejudice. The Fayefte Cirenit Court dismissed the
case witli prejudice while the Commonwealth was in the process of seeking a writ of certiorari
with the United Stzﬁes Supreme Court. The ttial court was without authority to do this. Gibson
v. Commonwealth, 291 §,W.3d 686 (Ky. 2009). Therefore, this Court should grant the
Commonwezith’s motion pufsuant to CR 60.02 to relicve the Commonwealthl of the order

" ~ entered March 8, 2010, dismissing the above-styled case with prejudice, In support of this

motion, the Commonwealth states the following:

| 1. On November 21, 2005, the Fayette County Grand Jury returned a true bill
in Indictment No. 05-CR-1500 charging Respondent with first-degree trafficking in a controlled
substance, trafﬁoking’ in marijuansa (cigllt ounces to five pounds), and bein ga gegond-dcgree

persistent felony offender (“PFO”). (TR, 6~ 7). Respondent was subsequently arraigned on the




. . -
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Appendix 3
foregoing charges, at which time he enteted a plea of not guilty. (TR, 20). |
2. On January 16, 2006, Respondent filed a motion to suppress the evidence
seized by the police in this matter. (TR, 21 -22), On March 23, 2006, the Fayette Circuit Court
_conducfced a suppression hearing. (TR, 30). Officer Cobb was the only witness to testify at this
| proceeding. (TR, 72). The clreuil court entered a written opinion and order denying the |
suppression motion on June 2, 2006, (TR, 72 - 80). Respondent then moved the circuit court 1o
reconsider this dt;cision. (TR, 81). This request was denied by the circuit court as well, (TR,
; 88). . | x
3. Allier his suppression motion was denicd, Respondent clected to change
his plea and enter into a plea agreement with the Commonwealth. (TR, 94 - 96). On July 21,
2006, the Fayetie Circuit Court accepted Respondent’s guilty plea to first-degree tralficking in a
controlled éubsi}incc, possession of marijuana (amended from trafficking in marijuana), and
being a SGC()lld-acheC/PF(). (TR, 97 - 98). The guilty plea was conditioned on Respondent
resctving his right to appéal from the circuit court’s decision regarding his motion to suppress.
(TR, 97). | |
4, Réspondent was finally sentenced on August 25, 2006. (TR, 112 - 114).
The written final judgment was entered on August_29, 2006. (TR, 112-114), In accofdancc
with the plea agreement, the citcuit court i mposed a sentence of five years ag to the trafficking in
a controlled substance charge, enhanced to ten years by the PFO charge, and twelve months as to
tho marijuana possessionbchargé. (TR; 112-114).
| 5. Respondent appealed the trial court’s denial of his motion to suppress to

the Kentucky Court of Appeals. (Kcnfucky Court of Appeals Opinion: Appendix, p. 1-9). On
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Appendix 4
uppoall, the Office of Atforney General represented the Commonwealth, The Department of
Public Advocacy reprosented Respondent. The Court of Appeals affirmed Re‘spondent’s
conviction in a not-to-be published opinion rendercd March 14, 2008. (Kentucky Coutt of
Appeals Opinlon: Appendix, p. | - 9).

6. Respondent sought discretionary review with the Kcntﬁcky Suprcme
Court. The Kentucky Supreine Court granted digcretionary review and reversed the Kentucky
Court of Appeals’ decision, and remanded the case to the Fayette Circuit Court in a to-be-
published opinion rendered January 21, 2010. (Kentucky Supreme Court Opinion: Appendix,
pp. 10 - 25). The Kg:ntdclqr Supreme Court’s Opinion became final on F ebruary 11, 2010,

7. Following the Kentucky Supreme Court’s opinion, the Cdmmonwca}th
began drafting a Potition for Wit of Certiorari with the United States Supreme Court. The due
datc for the Petitioner’s Writ was April 27, 2010. (Docket Shcct: Appcndix, pp. 26 - 27).
Petitioner filed its Pcﬁtibn with (he United States Supreme Court on April 19, 2010. (Docket
Sheet; Appc_ndix,vpp- 26 - 27). | |

8. %ile the O.fﬁcc of Attorney General, who prosecuted the case for the
Commonwealth on appeal, was drafiing the petition for writ of certiorari, this Court docketed
Respondent’s case on remand, This Court grdntcd th¢ R{::spondcmfs motion to suppress and,
over the Commonwealth’s objection, dismissed the case with prejudice. (Appendix, p. 28).

9. Appollate counsel for Respondent likewise was unaware of this Coutt’s
acﬁons and ﬁied several pleadings on Respondent’s behall with the United Statés Supreme
Court, including a waiver of right to respond (May 17, 2010), an extension motion, motion to

proceed,in forma pauperis (August 24, 2010), and a brief in opposition to the writ of certiorari
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Appendix 5
(August 24, 2010). (Docket Sheet: Appendix, pp. 26 - 27).

'10.  On September 28, 2010, the United States Suprcmé Court granted the
Commonwealth’s petition for a writ of écﬂiomri . (Docket Sheet: Appendix, pp. 26 - 27). The
Commonwealth’s brief is currently due November 12, 2010. Oral arguments are tentatfvély
scheduled for T anuary 2011,

11, OnOctober 4, 2010, Respondent’s appellate counsel contacted the
mndersigned counsel and informed them that she would be filing a motion t dismiss the action in
- the United States Supreme Court blccausc the Fayette Circuit Court had dismissed Respondent’s
case wﬁh prejudice on March &,2010.
12..  'The Cormﬁonwenlth’s motion pursuant to CR 60.02 follows.
MEMORANDUM IN SUPPORT OF THE MOTION FOR BELATED APPEAL
| Under CR 60.02 this court may relieve the Commonwealth of this Court’s final
order entercd March 8, 2010, upon the (bl]owmg grounds: “@) mistake, inadvertence, surprise or
excusable neglect; . . . or (f) any other reason. of an extraordinaty nature justifying relief.” This
Court should grant the Commonwealth’s CR 60.02 motion because this Court had no anthority to
dismiss the Respondent’s cage with prejudice. Moreover, the United States Supreme Court has
oranied certiopariin this case resulting in extraordinary circumstances justifying rclicf under CR
60.02.
This Coutt had no authority to dismigs Petitioner’s case with prejudice. The ‘
entucky Supreme Court has held that a trial jndge does not have the authority to dismiss a
charge with prejudice unless it has the Cmrunoﬁwcalth’s consent. Gibson v. Commonwealth, 29)

S.W.3d 686 (Ky. 2009). In Gibson, the Court discussed the interrelationship of the three

4
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Appendix 6

branches of government in resolving criminal matters. Section 28 of the Kentuckjr Constitution
prohibi(s any meﬁaber of our three branches of government from exercising power that is vested

* in another branch, Id, at 689. The Constitution confers upon the exccutive branch the powér to
charge persons with crimes and o prosecuic them. 1d, at 689 - 90. The judicial branch has the

- power 1o “conduct criminal trials, to adjudicate guilt and to impose sentences within the pcnalfy

range prescribed by the legislature.” Ibid. The Court concluded that a dismissal with prejudice
must be supported by substantive law or serious governmental misconduct related to the
prosecufion; otherwise, dismissal of a criminal charge by a court “is not within the provinoe of
the judicial branch of our government|.]” Jd. at 691. See élsb Commonwealth v. Baker, 11
8.W.3d 585, 590 (Ky. App. 2000) (where the Coutt of Appcz;ls observed that a trial court may
dismiss an indictment (withbut prejudice) if prosceutorial misconduct occurred during the grand
jury proéeedings. i—IOWeVEI‘, the Coﬁﬂ held that it was an abuse of discretion for tile dismissé.l fo
be with prejudice.)

} Here, this unknowingly encroached upon the power of the executive branch to
prosecute by dismissing the case with prejudice. This Court acted without authority and in divect
confradiction to Kentucky Supreme Court precedent, Gibson, 291 8.W.3d at 689 - 90. Indeed,
as the concurrence in Gibson states, “the trial court's characterization of dismissing a criminal
charge “with prejudice’ is an unconstitutional invasion by the judiciary into an executive
fundion, and 15 without any legal effect pursuant to Sections 27 and 28 of the Kentucky
Constitution. The trial court has no constitutional authotity to instruct the prosecution as to what
crimes It can prosecute.” Jd., at 692 (Cunninghar, J., concnrring). Therefore, this Court should

grant the Commonwealth’s motion pursuant 10 CR 60.02 and determine that it was without
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Appendix 7

authorily to dismiss the present action with prejudice.

Additionally, extraordinary circurnstances necessitate the granting of the
Commonwealth’s CR 60,02 motion. When this Court dismissed Respondent’s casé,_ the
Commonwealth was already in the process of drafting a-petition [or a writ of certiorari with ttie
United States Supreme Court. The Commonwealth had 90 days from the time the Kentucky
Supreme Court’s opinion became final t6 {ile its petition for a writ of certiorari. As this Court is -
well aware, the United States Supreme Court denies the vast majority of petitions filed. In the
term that was most recently-concluded aé of June 9, 2009, for example, 8,241 petitions were
filed, with a prant rate of approximately 1.1%. Capertonv. A1. Massey Coal Co., Inc.,— U.S.
— 120 §.Ct. 2252, 2272 (2009) (Roberts, C.J., dissenting). The Commonwealth filed its
petition for a writ of certiorari on April 19, 2010. Respondent’s uppellate counsel filed a
Iesponse on Respondent’s behalf. Neither appellate counsel was aware 6f this Court’s order
dismigsing with prejudice.

The Commonwealth now has only a short period of time to correct this enor, The
United States Supreme Court pranted certiorari on September 28, ‘201(.) and has tenfatively

~ scheduled oral arguments for J'anuary, 2011. As such, time is of the essence to C(;rrect this clear
error. Without correction by this Coun, a clear and unintentional mistake could forever prevent

review of this case by the Supreme Court of the United States.
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CONCLUSION

.. Wherefore, for all the fotegoing teasons, this Court must grant the
Comtionwealth’s motion pursuant to CR 60.02 and rescind its order entered March 8, 2010,
which dismissed Respondent’s case with prejudice,

Respectfully submitted,

JOS .FARLEY
B D DV Jrne
BRYAND. MORROW

ASSISTANT ATTORNEY GENERAL
OFFICE OF CRIMINAT, APPBALS
OFFICI! OF THE ATTORNEY GENERAL
1024 CAPITAL CENTER DRIVE
FRANKFORT, KENTUCKY 40601-8204
(502)696-5342

COUNSEL FOR THE COMMONWEALTH
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NOTICE
The parties will tako notice that the foregoing motion will come on for hearing

before the Fayette Cirenit Court, Criminal Branch, Third Division, on Friday, October 8,2010,at
the hour of 10:30 a.m., ot as soon thereafter as counsel may be heard.

CERTIFICATE OF SERVICE

This certifies (hat a true and accurate copy of the foregoing motion has been
delivered on this the 6™ day of October, 2010, upon the following:

Fayeite Circuit Court Clerk

Criminal Branch

120 North Limesione Street

Lexington, Kentucky 40507

(via fag and United States mail first-class postage prepaid)

Mon. James D..Ishmael, Jr.

Judge, Fayette Circuit Court

503 Robert F. Stephens Courthouse

120 Norih Limestone Street

Lexington, Kentucky 40507

(via fax and United States mail firsi-class postage prepaid)

Hon, Andrea Mattingly Williams
Assistant Commonwealth Attorney
116 North Upper Street, Suite 300
Lexington, Kentucky 40507

(via email)

Hon. Matthew W, Boyd

Boyd & Boyd, PLLC

101 W. Short 8t., Sto 300

Lexinglon, Kentucky 40507

(via fax (859) 252-0188)

(via email and United States muil, first-olass postage prepaid)

Hon. Jamesa J. Drake

Assistant Public Advocate
Department of Public Advocacy
100 Fair Qaks Lane, Suite 302




}
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Frankfort, Kentucky 40601
(via email and United States mail, first-class postage prepaid)

Respectfully submiticd,

TOSHUA D. FARLEY

B, D TV o

BRYAN D. MORROW

ASSISTANT ATTORNEY GENERAL
OFFICE OF CRIMINAL APPEALS
OFTICE OF THE ATTORNEY GENERAL
1024 CAPITAL CENTER DRIVE
FRANKFORT, KENTUCKY 40601-8204
(502)696-5342 '

COUNSEL FOR THE COMMONWEALTH
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|IFICED AND ENTERED
AFTESTAWHOMRLNCH, CLERK

. COMMONWEALTH OF KENTUCKY

FAYETTE CIRCUIT COURT 0CT 12 2010

CRIMINAL BRANCH — THIRD DIVISION | FAvETTE GIRGUIT
CASE NO. 05-CR-1500-2 By

CLERK
DEPUTY

COMMONWEALTH OF KENTUCKY - PETITIONER
v. REPLY TO THE COMMONWEALTH'S 60.02 MOTION

HOLLIS DESHAUN KING ‘ RESPONDENT

R R R A

INTRODUCTION
The Commonwealth urges this Court to “rescind” its March 8, 2010, Order

dismissing the indictment in the above-captioned case “with prejudice” pursuant to

either CR 60.02(a) or (f). Neither subsection entitles the Commonwealth to the

relief it seeks.

CR 60.02(a) authorizes a court to relieve a party of an order when a “misfake”
has occurred.! According to the Commonwealth, the “mistake” in question is this
Court’s Order dismissing the case “with prejudice.” There are two problems with
the Commonwealth’s argument. First, this Court did not err when it disfnissed the
above-captioned case with prejudice, and Gibson v. Commonwealth, 291 S.W.3d 686
(Ky. 2009), does not suggest othe.rwise. Second, even assuming, arguendo,‘that this
Court did err, Kentucky courts have long held that legal error, Whiéh could have
been addressed through the normal appellate process, does not constituté a

“mistake” or ground for relief under CR 60.02.

: CR 60.02(a) also authorizes a court to relieve a party of an order on the basis of “excusable neglect.” The
Commonwealth makes no argument that its failure to timely file a motion to stay the mandate of the Kentucky
Supreme Court or its failure to take an appeal from the Order dismissing the case “with prejudice” is “excusable.”




‘ Appendix 12
CR 60.02(f does not help the Commonwealth, either. That subsectlon

permits a court to grant relief when a “peason of an extraordinary nature” exists.
, As far as King can tell, the gist of the Commonwealth’s argument 18 that this Court
should look askance at its failure to take appropriate measures to ensure that thls
" case was in the proper procedural posture for further appellate 1'evievt because the
U.S. Supreme Court rarely grants a petition for writ of certiorari, That argument
inexplicably ignores King's overriding entitlement to finality. As discussed more
fully herein, neither CR 60.02(a) or (f) applies h_ere.A ’fhis Court should deny the
Commonwealth’s CR 60.02 motion.l |
SUPPLEMENTAL STATEMENT OF PROCEDURAL HISTORY
King accepts the Commonwealth’s statetnent of the procadural history of this
case, and supplements it with these facts. Following the Kentucky Supreme Court’s
mandate reversing the demal of King’s motion to suppress evidence, vacating King's
conviction, and remandi_ng the case to the Fayette Circuit Court for proceedmgs
“consistent with” its opinion, see King v. C’ommonwea]th, 302 S.W.3d 649, 657 (Ky.
2010), this Court convened a hearing attended by King, Kihg’s trial attorney, and

the Commonwealth’s Attorney. This Court read the mandate aloud to the parties,

VR: 3/4/10; 1204100-1304145, and it sustained King’s motion to suppress evidence,

7/

VR: 8/4/10; 1:05:02. This exchange followed:

COURT: That being the case, Ms. Williams, is there
anything to come before the court‘?

PROSECUT'ORi We would just move to dismiss the case,
Your Honor, without prejudice.
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DEFENSE COUNSEL:  Your Honor, we'd object to a dismissal
without prejudice. It should be a dismissal with -

prejudice.

PROSECUTOR: Judge, if we have any other evidence that surfaces
in light of this, then, um, we could bring the case
“back before the Grand Jury.

DEFENSE COUNSEL:  Judge, with all due respect, there’s no evidence, it's
all been suppressed.

PROSECUTOR: There was — if I remember correctly, he was seen
' outside making a deal with someone. !

" DEFENSE COUNSEL: Absolutely not. Absolutely not. And, Your Honor, I -
think that with the ruling and the dismissal, we
should be entitled to have these charges expunged

or at least ask for that, and with or with out
prejudice he’s not allowed to. He's already served
four years and two months in prison. :

COURT: As I remember this case, there was a confidential
informant and a buy and somebody ran into this
apartment building, ran down the hall, the officers
lost track and heard a door slam, thought — they
weren't sure exactly which door it was — they went
down the end of the hall and they smelled the
marijuana coming from underneath the door where
Mr. King and two other individuals were later
found and they went into that door, when in fact as
it later turned out, the defendant that they were
pursuing — or the suspect that they were pursuing
_ actually went into the door on the right. That's
my recollection of what happened. You know, I
don’t know of any — anything they could bring back
up. I don’t know of anything else that could be
discovered. I mean, you know, they were in there.
It is, what it is, as the old saying goes. You know,

2 The Commonwealth’s repeated mischaracterization of the facts is troubling. Among other
things, the Commonwealth asserted in its Petition for Writ of Certiorari— erroneously — that King
sold cocaine to an undercover police officer. See Pet. at 31 (“Had the Respondent in this case made
the sale in Virginia.... Respondent, however, did not make the sale in Virginia. He made it in
Kentucky....”)" As this Court has repeatedly reminded the Commonwealth, the cocaine dealer and

King are not the same person.
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what was in there, and the Supremes have ruled
that the entry by the law enforcement was in
violation of Mr. King’s rights and I respect that.
I'm going to — in view of the fact — once all this
evidence inside the apartment is suppressed, Ms.
Williams, at the present time 1is there anything
more to move forward with by the Commonwealth?

No. That's why we move to dismiss it, Judge.

I understand the Commonwealth’s position — I

* think that in this case, when there’s really not

anything else that I don’t think can come up, I'm
going to dismiss the charges at the request of the
defendant. I'm going to dismiss the charges with
prejudice and let Mr. King get on with his life and
move on. So, I'll enter and order and the charges
are dismissed with prejudice.

As the foregoing demonstrates, this Court dismissed the indictment “with

prejudice” because the Commonwealth Attorney’s was unable to identify any

evidence not subject to the suppression order that could be used to prove the

allegations against King.

The resulting Order, which was entered on March 8, 2010, provided:

Based upon the Remand from the Kentucky Supreme Court, it is
ORDERED that the Defendant’s Motion to Suppress is hereby

SUSTAINED.

The Commonwealth made a Motion to Dismiss the case without
prejudice over the objection of the Defendant to the case being
dismissed without prejudice. The Court having heard arguments of
Counsel and being otherwise sufficiently advised; IT IS ORDERED
that the case shall be Dismissed With Prejudice.?

3 ~ The Order appears in the trial court record, but it has not been assigned a page number.
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On October 6, 2010, this Court convened a hearing conc_erning the

. Commonwealth’s CR 60.02 motion. Again, this Court inquired about the
Commonwealth’s evidence against Mr. King. For a second time, the Commonwealth
Awas u\nable to identify any evidence not subject to the suppressioﬁ order that could
be used to prove the allegations‘agaiﬁst King.4
ARGWENT

I CR 60.02(a) does not provide an avenue for relief because this Court was not

“mistaken” when it dismissed the indictment “with prejudice” and because

legal error does not constitute a “mistake” for purposes of the rule. ‘

CR 60.02(a) provides that a court “may, upon such terms as are just, relieve a
party...from its...order...upon the following grounds: (a) mistake...” Given the
Commonwealth’s failu.re to take adequate measures to ensure that King's case was
in the broper procedural posture for United States Supreme Court review (e.g. by
filing a motion to stay the Kentucky Supreme Court’s mandate or appealing the
March 8, 2010, Order), one would have expected the Commonwealth to argue that
the “mistake” in question was its own oversight. But see United Bonding Ins. C’é. V.
Commonwealth, 461 S.W.2d 535 (Ky. 1970) (the “unexplained failure to perfect a
proper appeal was not ground for relief under CR 60.02’.”)

Instead, the Commonwealth boldly claims that the “mistake” in question lies

with this Court. Referring to Gibson v. -Commonwealth, 291 S.W.3d 686 (Ky. 2009),

and this Court’s Order dismissing the cage “with prejudice,” the Commonwealth

4 King attempted to recite the exact exchange that occurred between this Court and the Commonwealth’s
Attorney on October 8, 2010. However, the Clerk’s Office has informed counsel that as of this filing date, this
Court’s recording equipment is not functioning properly and therefore counsel is unable to review a recording of the

October 8, 2010, proceedings.
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argues: “[T]ime is of the essence to correct this clear error. Without correction by

this Court, a clear and unintentional mistake could forever prevent review of this
Court by the Supreme Court of the United States.” Commonwealth’s motion at 6.

‘This Court’s Order dismissing the indictment against King is not “mistaken.”
In Gibson, the Commonwealth moved the trial court to dismiss the indictment
“without prejudicé” “on the eve of trial” because “its case...had subétanfially
deferiorated.” 1d. at. 687. The opinion provides no additional information about
how or why the case had “deteriorated,” but the Court assumed that it could be
“regurrected” at.a later date. Id. at 688. |

After the defendant learned of the order dismissing the case “without
prejudice,” she‘ moved the trlal court to amend the order to reflect a dlsmlssal ‘with
prejudice.” Id at 688. The trial court demed that motion, and the defendant
appealed. Id at 688. The Kentucky Supreme Court affirmed the trial court’s
ruling, and it encouraged the defendant to “Jemand the trial she needs to ‘clear her
name.” Id. at 691. |

Gibson instructs that, as a general principle, a trial court violates the
separation of powers provision of the state constitution when it prematurely
forecloses - any future attempt by the Commonwealth to prosecute a criminal
defendant by dismissing a case “with prejudice.’l’ Gibson v. Commonwealth, 291
8.W.3d 686, 691 (Ky. 2009).

Gibson further instructs that, concomitantly, a trial court does not err when

it dismisses a case “with prejudice” if the Commonwealth consents or when .the
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“underlying substantive law” dictates that rvesult. Id. at 691. Accordingly, if
“recognized principles of Constitutional law” dperate independently to preclude any
further prosecution, then a dismissal “with prejudice” is appropriate. .Ia’; at 691.
For example, a trial court does not err when it dismisses an indictment “with
prejudice” when the prosecution in question is jeopardy barred. Id. at 691.

This Court’s Order dismissing the indictment “with prejudice” is fully
supportedlby the rationale in Gibson. After the Kentucky ‘SupreI‘ne Court Vacatgd
King’s judgment of conviction and remanded his case back to this Court, the
Commonwealth had the option of taking the case to trial.  Instead, the
Commonwealth chose to dismiss the indictment bec‘ause it could conceive of no
evidenée against King, other than the évidence rendered inadmissible pursuant to
the suppression order. The Order did not prematurely preempt the Commonwealth
from proéecuting King; rather, the lack of evidence prevents the Commonwealth
from prosecuting King.

Stated differently, “underlying substantiye law” operates independently to
dictate a dismissal “with prejudice.”  The Commonwéalth has repeatedly
represented that it can conceive bf no admissible evidence against Iﬁng. The -
“underlying substantive law” concerning due process and sufficiency-of-the-evidence
would support a directed verdict of acquittal if the case went to trial. Those same
“principles of Constitutional law” support this Court’s decision to dismiss the case

“with prejudice.” See e.g. In re Winship, 397 U.S. 358 (1970).
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Kight months have now passed between the time that this Court entered the

Order dismissing the indictment “with pfejudiee” and the time that the

Commonwealth fﬂed its CR 60.02 motion. The Commonwealth has had ample
opportunity to contemplate what additional evidence might exist against King. On
~ October 8, 2010, this Court again asked the Commonwealth whether it could
identify any evidence, not subject to the Suppression order, which could be used to
prosecute King. And again, the Commonwealth could think of nothing.

Gibson suggests that a defendant who seeks to “clear his name” -should
demand a trial, rather than‘ seek a dismissal “with prejudice.” Id. at 691. However,
given the Commonwealth’s acknowlledgement that no admissible evidence against
ng exists, this Court was not required to waste precious judiciai resources
presiding over a sham trial that was certain to end in a directed '%lerdict. In re
anS]u'p, supports this Court’s Order. The 'Comxoonwealth is not entitled to
perpetually hang the possibility of a trial over a defendant’s head when it admits
(repeatedly) that it can conceive of no gdmissible evidence against him. ‘.

Even assuming arguendo fhat this Court did err by dismissing the case “with
prejudice,” CR 60.02(a) would not entitle the Commonwealth to u%he relief it seeks.
Kentucky courts have long held that legal error, which could have been addressed
through the normal appellate prooeés, does not constitute a ground for relief under
CR 60.02. See e.g. Howard v. Commonwealth, 364 S.W.2d 809, 810-11 (Ky. 1963)
(so stating); Wimsatt v. Haydon Oil Co, 414 S.W.2d 908, 910 (Ky. 1967) (“The

error, if any, was an error of law by the trial court, and subject to review upon
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appeal in due course; in such a circumstance CR 60.02 may not be 1nvoked as an

alternative method of review. ) Clty of Covmgton v. Sanitation Dzstrzct No. 1 of
Campbell and Kenton Counties, 459 S.W.2d 85, 87 (Ky App 1970) (“IN]Jo ground for
relief under CR 60.02 was alleged except that the judgment was based on an error
of law. This, of course, was not sufficient to permit a reopening of the judgmeﬁt.”);
Gross v. Commonwealth, 648 S.W.2d 853, 856 (Ky. 1983) (CR 60.02 is “for relief
that is not available “by direct a’ppeal”). This Court should decline the

Commonwealth’s invitation to “rescind” its Order dismissing the case “with

pr'ejudice” pursuant to CR 60.02(a}.
II. CR 60.02() does not provide an avenue for relief because “extraordinary
cu'cumstances” do not justify rescinding this Court’s Order.

CR 60.02 provides. that “;1 court may, upon such terms as are just, relieve a
party...from its.. order...upon'the following groﬁndsi...(ﬂ any othé_r reason of an
extraordmary nature Justlfylng relief.” In C’awood v. Cawood, 329 S.W.2d 569 571
(Ky. 1959) the Court instructed that “because of the desirability of according
finality to judgments, this clause must be invoked only with extreme caution, and
bnly in the most unﬁsual circumstances.” See also Bashir v. Bashir, 698 S.w.2d
823, 826 (Ky. 1985) (“The strong and sensible policy of the law in favor of the
finality of judgments has historically been overcome only in the presence of the most

compelling equities. Relief under CR 60.02(f) is available where a clear showing of

" extraordinary and compelling equities is made.”)
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The “equities” at play here do not militate in the Commonwealth’s favor.

King spent over four years in prison on this case and he would like nothing more
than to take this Court’s advice to “ge't on with his life an‘d move on.” (VR: 3/4/10;
1:08:29). King’s strong interest in finality is “axiomatic.” Baze v. Commonwealth,
976 S.W.3d 761, 768 (Ky. 2008). The Commonwealth’s interest in overturning the
Keﬁtucky Supreme Court’s mandate ceased to outweigh King’s interest in finality
when the Commonwealth failed to avail itsélf of the proper mechanisms for
ensuﬁng that the case could be reviewed by the United States Supreme Court. The
grant of a vs}rit of cefﬁ'orarj is ‘;extraordinary” in the colloquial sense of the word,
but that fact alone is not a cure-all for the Commonwealth’s failure to get its own
house in order. CR 60.02(f does not provide ‘a basis for the relief the
Commonwealth seeks. |
CONCLUSION
This Court should deny the Coinmonwealth’s CR 60.02 motion. Jﬁst causé

does not exist for this Court to “rescind” its March 8, 2010, Order dismissing the

indictment in the above-captioned case “with prejudice.”

Respectfully submitted,

Jamesa J. Drake*

Assistant Public Advocate
Department of Public Advocacy
100 Fair Oaks Liane

Frankfort, KY 40601

(502) 564-8006
Jamesa.Drake@ky.gov

*(Counsel of Record for Hollis King
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A true and accurate copy of the foregoing motion was served this 12th day of -

October, 2010, upon the following parties:

Fayette Circuit Clerk
Criminal Branch
120 North Limestone
Lexington, KY 40507
- (hand delivered)

Hon. James D. Ishamel, Jr.

Judge, Fayette Circuit Court

503 Robert F. Stephens Courthouse
120 North Limestone

Lexington, KY 40507

(hand delivered)

Hon. Andrea Mattingly Williams

Assistant Commonwealth Attorney

116 North Upper Street, Suite 300

Lexington, KY 40507

(via United States mail first-class postage prepaid)

Hon. Joshua D. Farley

Hon. Bryan D. Morrow

Assistant Attorney Generals

Office of Criminal Appeals

Office of the Attorney General

1024 Capital Center Drive

Frankfort, KY 40601-8204

(via email and United States mail first-class postage prepaid)

11
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COMMONWEALTH OF. KENTUCKY — |
DEPARTMENT OF PUBLIC ADVOCACY

100 Fair Oaxs Lang, Suime 301 ¢ Faankrort, Kentucky 40601 502-564-3948 ¢ Fax: 502-564-3949

" October 12, 2010

William K. Suter

Office of the Clerk

Supreme Court of the United States
Washington, D.C."20543-0001

" Re. Kentucky v. Hollis Deshaun King, No. 09-1272

Dear General Sutefi

The purpose of this letter is to inform the Court about the litigation the Commonwealth. -
" has initiated in state court following the grant of certiorari on September 28, 2010.

On October 4, 2010, undersigned counsel learned that when this case was on remand from
the Kentucky Supreme Court, the Fayette Circuit Court entered an order dismissing the
indictment “with prejudice.”. The Commonwealth did not file a motion to stay the Kentucky -
Supreme Court's mandate reversing the denial of King’s motion to suppress and vacating the .
judgment against him, and it did not appeal the order dismissing the case “with prejudice.” That
order became final before the Commonwealth filed its Petition for Writ of Certiorari.

On October 6, 2010, the Commonwealth filed a motion to “rescind” the order dismissing
the case “with prejudice.” On October 8, 2010, the parties argued that motion in Tayette Circuit
Court and the presiding judge indicated that he expects to rule on or before October 15, 2010.
Copies of the Commonwealth’s motion and King’s response are appended. S

" The order dismissing the case “with prejudice” renders this case moot and any decision by
. this Court advisory in nature. King intends to file a Motion to Dismiss the ‘Commonwealth’s

appeal on or before October 22, 2010.

Sincerely,

A

“Jamesa J. Drake
‘ Counsel of Record for Mr. King

Cc: Joshua D. Farley o ' ‘

Bryan D. Morrow '

Judge James D. Ishmael, Jr., Fayette Circuit Court '

HPramafis ﬂﬂgiﬁﬁfk
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' . FILED INTERE

COMMONWEALTH OF KENTUCKY . |4rrsar nioma oo 0.

FAYRETTE CIRCUIT COURT ' 0 '
CRIMINAL BRANCH LT 18 200
THIRD DIVISION FAETHER U Ol
NO, 05-CR-1500-2 Y el DA
COMMONWEALTH OF KENTUCKY ' PETITIONER
" vs, MOVANT’S REPLY PURSUANT TO
' CR 60.02

HOLLIS DESHAUN KING ‘ ~ RESPONDENT

# ok ok ook & ok ok ok %

REPLY IN SUPPORT OF THE CR 60,02 MOTION
This Court had no authority under the Kentucky Constitution to dismiss
Petitioner’s case .with prejudice. The Kentucky Supreme Court has held that a trial judge does
not have the authority to dismiss a charge with prejﬁdicc unless it hag the Commonwealth's
consent. Gibson,v. Commonwealth, 291 8.W.3d 686 (Ky, 2009). Tn Gibgon, the Court discussed
the interrelationship of the'three brancﬁeg of goverrment in resolving criminal matters. Scction
28 of the Kentucky Constitution prohibits any member of our three branches of government from
exercising power that is vested in another branch. Id,, at 689. The Constitution confers upon the
executive branch the power to chafge persons with ¢rimes and to prosecute them. Id., at 689 -
90, The judicial branch has the power to “conduct ctimina] trials, to adju&icatc guilt and to
| impose sentences within the penalty range presctibed by the legislature.” Ibid, The Coutt
concluded tha;t a dismissal with prejudice must be supported by substantive law or setious .
gévcnuhcnfal ﬁiswndud relatéd ‘t'o the prosecution; otherwise, dismissal of a criminal charge by

a court “4s not within the province of the judicial branch of our government[.]” Id. at 691. See ‘\ML/
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also Commonwealth v. Baker, 11 S.W.3d 585, 590 (Ky. App. 2000) (where the Court of Appeals
observed that a trial court may dismiss an indictment (without prejudics) if prosecutorial
misconduct occurred during the grand Jury proceedings. However, the Court held that it was an

- abuse of discretion for the dismissal to be with prejudice.) Othet cases set forth this same
premise. See w 98 8.W.3d 59 (Ky. 2003) (holding “In M;gz,_l_@_y_
Commonwealth, 8.W.2d 35 (Ky. 1994), we held that it was not the province of a trial judge to
evaluate evidence in advance in otder to decide whether a trial éhould be held. Id. at 37. Tt was
further held that the proper time for such an evaluation is upon motion for directed verdict. Id.”
and further stating that the trial court lacked the authority to dismiss the complamt prior to trial);
and ngmggwcalth v. Shaw, unpublished 2004 WL 178703 (Ky. App. 2004) (holdmg that the
trial court lacked the authority to dismiss the indictment).

Tndeed, as the concurrence in Gibson states, “the trial court's characterization of

dismissing a criminyal' charge ‘with prejudice’ is an unconstitutioﬁal invasion by the judiciary into
an executive function, and is without any legal effect pursuant to Sections 27 and 28 of the
Kentucky Constitution. The trial court has no constitutional authority to instruct the prosecution
as to what crimes it can prosecute.” Id., at 692 (Cuﬁxﬁngham, 1., concurring), Therefore, this
Court's dismissal “with prejudice” was void ab initio. See City of Henderson v, Lieber's EX'R
ET AL, 192 8.W. 830 (Ky. App. 1917) (holding that a statute enacted in contravention of the
Constitution i “void ab initio and any action taken therennder is a nulﬁty."). Here, ﬂm Court’s
judgment in dismissing the current case “with prejudice” was in contravention of the Kentucky

Constitution and as such its judgment is also void ab initio. A void judgment is not entitled to

any respect or deference by the courts. Mathews v. Mathews, 731 8,W,2d 832, 833 (Ky.App.
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1987), Just as the concurrence in Gibson seems to emphasize, the ruling is therefore a legal
mullity and a court has no diseretion in determining whether it should be set aside. See Foremost
 Insurance Company v, Whitaker, 892 8.W.2d 607 (Ky.App. 1995).
Given that this Court’s dismissal with prejudice is void ab initio it may be challenged
~upon & CR 60,02 motion, simply within a reasonable time, See Foremost, at 610. Thé.
Commonwealth was not requited to avail itself of a direct appeal. While that may appear to be a
preferable conrse of action, here since this Court’s judgement is void, it mﬁst be set aside when
brought within a reasonable time via a CR 60.02 motion. Ibid.; See Qiﬂ_o_ﬂﬁmdgmgn_at 830-833
and Mathews at 833. Tt should also be noted that the Commonwealth may avail themselves of |
CR 60.02, See Winstead v. Commonwealth, unpubiished 2008 WL 5191197 (Ky.App. 2008).
The Commonwealth -has‘propsrly brought its CR 60.02 motion within a reagongble ﬁl;lﬂ, getting
forth that this Court’s dismigsal with prlejudioe,is void ab in[{[o. Under CR, 60,02 (¢) the trial
court has no discretion in determining whether to set the judgment aside, it must do so since the
judgement is void ub initio, Sée Egmmat 610. Therefore, this Court should grant the |
Commonwealth’s motion pursuant to CR 60.02 andvdctcrminc that 1t was without authority to

dismiss the present action with prejudice.
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CONCLUSION
Wherefore, for all the foregoing reasons, this Court must grant the
Commonwealth’s motion pursuant to CR 60.02 anq rescind its order entered March 8, 2010,
which dismissed Respondent’s case with prejudice.

Respectfully submitted,

JOSHUA . FARLEY

[ 4
myi:zn. MORROW ‘

ASSISTANT ATTORNBY GENERAL
OFFICE OF CRIMINAL APPEALS
OFFICE OF THE ATTORNEY GENERAL
1024 CAPITAL CENTER DRIVE
FRANKFORT, KENTUCKY 40601-8204
(502)696-5342 '

COUNSEL FOR THE COMMONWEALTIH
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C ATE OF SERVT
This certifies that a true and accurate copy of the foregoing-motion has been -
delivered on this the 13" day of October, 2010, upon the following;

Fayette Circuit Court Clerk
Criminal Branch

120 North Limestone Street
Lexington, Kentucky 40507
(via fax and hand delivery)

Hon. James D. Ishmael, Jr.

Judge, Fayette Circuit Court

503 Robert F. Stephens Courthouse
120 North Limestone Street
Lexington, Kentucky 40507

(via fax and hand delivery)

Hon. Andrea Mattingly Williams
Assistant Commonwealth Attorney
116 North Upper Street, Suite 300
Lexington, Kentucky 40507

(via ernail)

Hon. Matthew W. Boyd

Boyd & Boyd, PLLC

101 W, Short 8t,, Ste 300

Lexington, Kentucky 40507

(via fax (859) 252-0188) '

(via ernail, fax, and United States mail, first-class postage prepaid)

Hon. Jamesa J. Drake

Agsistant Public Advocate
Department of Public Advocacy
100 Fair Oaks Lane, Suitc 302

Frankfort, Kentucky 40601
(via email and United States mail, first-clags postage prepaid)
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Respectfully submitted, |

UAD. FARLEY

gqm ’jD 6270‘/\’
BRYAN D. MORROW

ASSISTANT ATTORNEY GENERAL
OQFFICE OF CRIMINAL APPEALS
OFFICE OF THE ATTORNEY GENERAL
1024 CAPITAL CENTER DRIVE'
FRANKFORT, KENTUCKY" 40601-8204
(502)696-5342

COUNSEL FOR THE COMMONWEALTH
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APPENDIX
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(. 4 COMMONWEALTH OF KENTUCKY

" FAYETTE CIRCUIT COURT LoocT |
CRIMINAL BRANCH — THIRD DIVISION‘ et CLERK
CASE NO. 05-CR-1500-2. FAVETTEC .

COMMONWEALTH OF KENTUCKY - PETITIONER

V. - RESPONSE TO THE COMMONWEALTH’S REPLY
IN SUPPORT OF THE CR 60.02 MOTION

HOLLIS DESHAUN KING - 4 RESPONDENT

o ke e de ke ok ok kR

On October 8, 2010, the CommonWealth filed a CR 60.02 motion. On October
12, 9010, King filed a Reply. On October 13, 2010, the Commonwe'alth filed a
Response to King's Reply. King néW responds to the Commonwéalth’s most recent
pleading.

In its original motion, the Commonwealth urged this Court to"‘resgind” the
March 8, 2010, Order dismissing the case “with prejudice” pursuant to CR 60.02(a)
and (. King responded by explaining that neither subsection entitled the
Commonwealth to the relief it seeks. |

In its Reply in Suppbrt 6f the CR 60.02 moti@h, the Commonwealth raises a
new argument. AIn this latest pleading, the Commonwealth now contends th‘at this
Court should “rescind” the Order pursuant to CR 60.02 (e). See CW Reply at 8. |

CR 60.02((3) provides that “a gourt may, upon such terms as are just, relieve a

party or his legal representativé from its...order...upon the following groundsi..'. (e)

the judgment is void....”
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The Commonwealth raises a three-part argument, which builds on itself.
First, the Commonwealth renews its argument that this Court erred by dismissing
the case “with prejudice” in violation of the Kentucky Constitution. See CW Reply
at 1-2 (discussing Gibson v. Commonwealth, 291 S.W.3d 686 (Ky. 2009) ). Second,
the Commonwealth argues that because the Order violated the Kentucky
Constitﬁtion, it was void ab initio. See CW Reply at 2 (“Here, this Court’s judgmenf
in dlsmlssmg the current case ‘with prejudlce was in contravention of fhe Kentﬁcky
Constltutlon and as such 1its Judgment is void ab intio”) Third, the Commonwealth
asé;axts that because the Order was void ab initio, it was “not required to avall itgelf
‘ofa direct app_eal.” CW Reply at 3.

That argument is not well-taken for three reasons. First, as discussed at
length in King's Reply to the, Commonwealths CR 60.02 motion — and thus not
repeated here — the March 8, 2010, Order was not in error. Pursuant to Gibson, a
court may dismiss a case “with prejudice” when the “underlying substantive law”
“precludes further litigation” and dictafes-that result. Gibson, 291 S.W.3d at.‘69 1.
A conviction fouﬁdéd on legaliy insufficient, evidence violates due process; the
Commoﬁwea’lth’s lack of adnpissible evidence “precludes further litigation” here.
See Jackson v. Virginia, 443 U.S.. ~80'7 317 (1979) (“Tt is axiomatic that a conviction
upon a charge not made .constitutes a Vlolatmn of due process.”)

Second, even assumllng, arguendo, that this Court’s Order dismissing the case
“with prejludice” was in error, the error did not render the Order Véid ab initio.

Kentucky courts have long-heid that: “The generally accepted rule is that where the
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court has Jurlsdmtlon of the parties and subject matter, the Judgment if erroneous, .
is voidable, not v01d » Dix v. Dix, 222 S.W.2d 839, 842 (Ky. 1949). And an “error
rendering a judgment voidable cannot be challenged in a collateral action.” Hisle v.
Lexington-Fayette Urban County Government, 258‘ S.W.3d 422, 431 (Ky. Apﬁ.
"2008) | |

Third, the Commonwealth was requiréd ““t'o avail itself of a direct appeal.”
Again, even assuming, Aarguendo, that the Order was in error, a party may not work
an end-aroﬁnd the direct appeal process by raising a claim of legal ‘error. for the first
time in a CR 60.02 motion. See McGQueen v. Commonwealth, 948 S.W.2d 415, 416
(Ky. 1997) (“CR 60..02 is not a separate avenue of appeal to be pursued in addition
to other remedies but is available only to raigse isstues which:cannot be raised in‘~
other proceedings,”); Giross v. C’oﬁzmonwea]tb, 648 S.W.2d 853, 856 (Ky 1983) (CR
60.02 is “for relief that is not avallable by direct appeal and not available under RCr
11 49."); Covington v. Sanitation Dist. No. 1, 45 S.W.2d 85, 87 (Ky. 1970) (“[N]o
ground for relief under CR 60. 02 was alleged except that the Judgment was based on
an error of law. This, of course, was not sufficient to permit a reopenmg of the
judgment.’ ). |

For all of the reasons advanced herein and in King's Reply to the

Commonwealth’s 60.02 Motlon King respectfully requests that this Court deny the

Commonwealth’s CR 60.02 motion.
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Respectfully submitted,

Jamesa J. Drake

Asgistant Public Advocate
Department of Public Advocacy .
100 Fair Oaks Lane, Suite 302
Frankfort, Kentucky 40601

CERTIFICATE OF SERVICE

A true and accurate copy of the foregoing motion was served this 14th day of

October, 2010, upon the following: .

Fayette Circuit Clerk
Criminal Branch

120 North Limestone
Lexington, KY 40507
(hand delivered)

Hon. James D. Ishamel, Jr.

Judge, Fayette Circuit Court

503 Robert F. Stephens Courthouse
120 North Limestone '
Lexington, KY 40507

(hand delivered) -

Hon. Andrea Mattingly Williams
Assistant Commonwealth Attorney
116 North Upper Street, Suite 300
Lexington, KY 40507

(via United States mail first-class
postage) ‘

Hon. Joshua D. Farley

Hon. Bryan D. Morrow

' Asgistant Attorney. Generals

Office of Criminal Appeals

Office of the Attorney General
1024 Capital Center Drive

Frankfort, KY 40601-8204

(via email and United States mail
first-class postage)

Hon. Matthew W. Boyd

Boyd & Boyd, PLLC

155 FEast Main Street, Ste. 220
Lexington, KY 40507

(via United States mail first-class
postage)
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This matter is before the Cocrt on Motion of the Conﬁtlonwealth, through the Attorney
General’s Office, pursuant to CR 60.02(a)(f), for the Court to “relieve the Commonwealth” of the
Coutt’s Order entered March 8,2002 that Dismissed the charges against the Defendant with
} prejudice. The Court.has‘ considered the Mot_ion, the Response by the Defenctant’s Counsel and,
although unauthorized, the Reply by the Attorney General’ S O‘ffice and the Reply by King’s

attorney. The Court has also had the benef1t of oral arguments of Counsel.

The Commonwealth argues that this Court had no-authority to DlSl’IllSS the charges
against King.with prejucﬁce citing Gibson \J Commonwealth 291 S.W.3d 686 (Ky. 2009).
Gibson, supra involved a pre-trial matter wherein the trial court without the benefit of hearing
evidence or conducting a trial or having the case Remanded from the Kentucky Supreme Court.’
Gibaon, supra is' Itot controlling authority on the issue befotre"the Court because of the significant
differences in the postute of the cases and the ditferences in the obligations of thetrial courts
under the particular 01rcumstances It is und1sputed that the Fayette Commonwealth Attorney’s

Office has represented to this Court, both at the hearing after Remand from the Kentucky

I The Remand held that “...the denial of King’s Motion to Suppress evidence is reversed,
and King’s judgment of conviction is vacated” King v Commonwealth, 302 S.W. 3d 649, 657

(Ky. 2010)]
1-




~ Supreme Court and in oral arguments on this Motion, that it would have no evidence toAsBB%Idgtlx 36

any charges against King that was not the subject of the Kentucky Supreme Court’s Reversal and
Remand cited above. King, supru at 657.

The Attorney General argues that the Order of March 8, 2010 should be modified to.
delete the Dismissal “wrth pre]udlce” language pursuant to CR 60. 02(a) “mistake, inadvertence,
~ surprise or excusable neglect...” or “(f) any other reason of an extraordmary nature Jusufymg
relief.” Without reference to the Record or to any factor set out in CR 60.02(a) above, the
Attorney General, in both the written filings and in oral arguments, in a tone and manner that can
only be described as abrasive, argues that this Court had no au thor1ty to Drsrmss the charges
agarnst King with prejuchce notwithstanding the Kentucky Supreme Court mandate and the
Fayette County Attorney S representat1ons to the Court. There was no appeal of the Coutt’s,
March 8, 2010 Order by the Commonwealth

Strangely, the Attorney General does not argue, and this Court does not find, that any
factor set out in CR 60.02(a) is applicable to the pending Motion. The dilemma in Wthh the
Attorney General now finds itself was 'of its own makmg, ie., not letting any Counsel of Record,
| the Fayette Commonwealth Attorney’s Office or this ,Court know that it was eontemplating,

‘ ‘draftlng or filing a Petition for Writ of Certiorari with the Umted States Supreme Court. That is
undisputed and confirmed by Counsel at the oral arguments on October 8, 2010 The Motlon to
Modify the Order pursuant to CR 60.02(a) is DENIED. | -

Turning to CR 60. O2(t) the Attorney General agam argues that this Court had no
authority to Dismiss the case w1th prejudice. ‘That argument has been considered and rej ected by

this Court. The last argument is that the Granting of the Petition for Writ of Certzorarz by the

-
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United States Supreme Court shouid be considered as a “...reason of an éxtraordinary nature
justifying relief.” No case authority was cited by the Attorney General that this action satisfies
the requisite' “extrabrdinery nafure justifyirg relief.” Rather, the Attorney General blames this
Court for following the mandete of the Kentucky Supreme Court for the quandary iﬁ which it
now finds itself. That is neither sound legal reasoning ﬁor fair to this Court.

Th1s Court is always amenable to having full review of 1te proceedmgs and rulings. The
“bottom line” is that the ruhng should be correct and fair to all parties. In this case, the Attorney
General does not deserve any relief based on its own conduct, the tone and nature of its
arguments and the lack of merit to the foregoing arguments.

. Nonetheless '[hlS Court will Grant the Motion pursuant to CR 60.02(f) to allow for
further review based on the “extraordinary nature” of the Writ of Certiorari granted by the

United States Supreme Court. An Amended Order is attached hereto and made a part hereof by

reference.

Dated this (\ﬁ day of.October, 2010 | /O % /

ON. JAMES D. ISHMAEL, JR.
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This is to certify that a true and correct copy of the foregoing Order was served upon the
following parties, via First Class Mail, this _{ G day of October, 2010:

Joshua D. Farley, Esq.

Bryan D. Morrow, Esq.
Assistant Attorneys General
Office of Criminal Appeals
Office of the Attorney General
1024 Capital Center Drive
Frankfort, KY 40601-8204

Jamesa J. Drake, Esq.
Assistant Public Advocate

Department of Public Advocacy .’

100 Fair Oaks Lane, Suite 302
Frankfort, KY 40601

"WILMA F. LYNCH

BY: P\f)z ed.c.

. Andrea Mattingly Williams, Esq.
Assistant Commonwealth Attorney
116 North Upper Street, Suite 300
Lexington, K'Y 40507

Matthew W. Boyd, Esq.

Boyd & Boyd, PLLC

The Lyon Building

155 East Main Street, Suite 220
Lexington, K'Y 40507

A True Copy
¢ ATTEST: WILMA F. LYNCH, CLERK
FAYETTE CIRCUIT COURT

By: AK/;}\,\)\'M Dep-u‘ty'
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VS. : AN[ENDED ORDER

'HOLLIS DESHAUN KING
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DEFENDANT

On Motion of the Corrﬁnonwealth, by and through the Attorney General’s Office, and this

Court having rendered an Opinion which is made a part hereof by reference as if set out at length

herein, and this Court being otherwise sufficiently advised;

[T IS HEREBY ORDERED AND ADJUDGED as follows:

The Order of this. Court entered on March 8, 2010 is hcreby Modified to the extent that

this case is now Dismissed Without Prejudice as of March 8, 2010.

' original Order of Maréh 8, 2010 remains as entered.

Dated this the kq day of October, 2010.

In all other respects, the

vaﬁ%j/

GE FAYETTE CIRCUIT COURT
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This is to certify that a true and correct copy of the foregoing AmendedOrder was served
upon the following parties, via First Class Mail, this 19 _day of October, 2010:

Joshua D. Farley, Esq.

Bryan D. Morrow, Esq.
Assistant Attorneys General
Office of Criminal Appeals
Office of the Attorney General
1024 Capital Center Drive
Frankfort, KY 40601-8204

Jamesa J. Drake, Esq.

Assistant Public Advocate
Department of Public Advocacy
100 Fair Oaks Lane, Suite 302
Frankfort, KY 40601

- WILMA F.LYNCH

BY: f; 2-; yorrde.

Andrea Mattingly Williams, Esq.
Assistant Commonwealth Attorney
116 North Upper Street, Suite 300
Lexington, K'Y 40507 '

Matthew W. Boyd, Esq.

Boyd & Boyd, PLLC

The Lyon Building

155 East Main Street, Suite 220
Lexington, KY 40507




Appendix 40
No. 09-1272

| IN THE
SUPREME COURT OF THE UNITED STATES

COMMONWEALTH OF KENTUCKY,

Petitioner
V.
HOLLIS DESHAUN KING,
Respondent

NOTICE OF STATE COURT PROCEEDINGS

On Septembei' 217, 2010, this Court granted the Coﬁlmonwealth’é Petition for
Writ of Certiorari to the Kentucky Supreme Court, limited to the First Question .
Presgntea. Since that ﬁme, the Commonwealth has initiated litigation in state
court concerning this case.

On October 4, 2010, undersigned counsel learned that when this case was on
remand from the Kentucky Supreme Court, the Fayette Circuit Court entered an
order dismissing the case “with prejudice.”  The Commonwealth did not file a
motion to stayb the Kentucky Supreme Court’s mandate, inter alia, vacating ﬁhe
judgment against him, and it did not appeal the order dismissing the éase “with
prejudice.” Undersigned counsel immediately contacted the Commonwealth.

On October 6, 2010, the Commonwealth filed a motion in Fayette Circuit

Court to “rescind” the order dismissing the case with prejudice, and on October 8,
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2010, the parties argued that motion. On October 19, 2010, the Fayette Circuit -

Court granted the Commonwealth’s motion and entered an amended order, which

provided that this case was dismissed without prejudice “as of March 8, 2010.” A

copy of the court’s opinion and order are appended. King has until November 18,
2010, to appeal the Amended Order to the Kentucky Court of Appeals.
King understands that he must quickly decide how to proceed both in this

Court and in state court. King anticipates making any necessary motions to this

Court by October 29, 2010. Of course, King will keep this Court apprised of any

new developments.

Respectfully submitted,

Jamesa J. Drake*

Assistant Public Advocate

Kentucky Department of Public Advocacy
100 Fair Oaks Lane, Suite 301

Frankfort, KY 40601

(502) 564-3948

Jamesa.Drake@ky.gov

* Counsel of Record for Hollis Deshaun King
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This matter is before the Coutt on Motion of the Commonwealth, througfl the Attorney
General’s Office, pursuant to CR 60.02(a)(f), for the Court to “reheve the Commonwealth” of the
Court’s Order entered March 8, 2002 that Dismissed the charges against the Defendant with
prejudice. The Coutt has ¢onsidered the Motion, the Response by the Defendant’s Counsel and,
although unauthorized, t‘he Reply by the Attorney General’s Office and the Reply by King’s
attorney. 'The Court has also had the benefit of oral arguments of Counsel.

The Commonwealth argues that this Court had no authority to Dismiss the charges

against King with prejudice citing szson v Commonwealth 291 S.W.3d 686 (Ky. 2009).

Gibson, supra involved a pre-trial matter wherein the tnal court w1thout the benefit of hearmg

evidence or conducting a trial or having the case Remanded from the Kentucky Supreme Coutt.’

Gibson, supra is not controlling authority on the issue before the Court because of the significant

differences in the posture of the cases and the differences in the obligations of the trial courts

under the partioular circumstances. It is undisputed that the Fayette Commonwealth Attorney’s

Office has represented to this Court, both at the hearing after Remand from the Kentucky

I The Remand held that “...the denial of King’s Mot1on to Suppress evidence is reversed,
and King’s judgment of conviction is vacated”, King v Commonwealth, 302 S.W.3d 649, 657

(Ky. 2010)]
-1-
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Supreme Court and in oral arguments on this Motion, that it would have no evidence to support

any charges against King that was not the subject of the Kentucky Supreme Court’s Reversal and

Remand cited above. King, supra at 657.

The Attornéy General argues that the Order of March 8, 2010 should be modified to,

delete the Dismissal “with prejudice” language pursuant to CR 60,02(a) “mistake, inadvertence,

surptise or excusable neglect... " or “(f) any other reason of an extraordinary nature justifying

rehe » Without reference to thc Record or to any factor set out in CR 60. 02(a) above, the

Attorney General in both the written filings and in oral arguments, in a tone and manner that can
only be descrlbed as abrasive, argues that this Court had no authority to Dismiss the charges

against King with prqudlcc notwithstanding the Kentucky Supreme Court mandate and the

Fayette County Attorney’s representations to the Court. There was no appeal of the Court’s

March 8, 2010 Order by the Commonwealth.

Strangely, the Attorney General does not argue, and this Court does not find, that any

factor set out in CR 60.02(a) is applicable to the pending Motion. The dilemma in which the

Attorniey, General now finds itself was of its own making, 1., not letting any Counsel of Record,

the Fayette Commonwealth Attorney 8 Ofﬁce or this Court know that it was contemplatmg,

drafting or filing a Petition for Writ of Certiorari with the United States Supreme Court. That is

undisputed and confirmed by Counsel at the oral arguments on October 8, 2010. The Motion to

Modify the Order pursuant to CR 60.02(a) is DENIED.

Turning to CR 60.02(f), the Attomey General again argues that this Court had no

authority to Dismiss the case with prejudice, That argument has been considered and rejected by

this Court. The last argument is that the Granting,of the Petition for Writ of Cernomrl by the

-
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United States Supreme Court should be considered as a «__reason of an extraordinary nature
justifying relief,” No case authority was cited by the Attotney Genera‘l that this éction sat\isfies
the requisite “extraordinary nafure justifying relief.” Rather, the Aﬁomcy General blames this
Court for following the mandéte of the Kentucky Supreme Coutt for the quandary in which it
now finds itself. That is neither sound legal reasoning‘nor fair to this Court, |

This Court is always amenable to having full review of it§ proceedings and rulings. The
“bottom line” is that the ruling should be correct and fair to all part'ies. In this case, the Attorney
Géneral does not deserve any relief based on its own conduct, the tone and nature of its
argufnents and the lack of merit to the foregoing arguments. |

Nonetheless, thls Court will Grant the Motion pursuant to CR 60.02(f) to allow for
further review based on the “extraordinary nature’’ of the Writ of Certiorari granted by the

United States Supreme Court. An Amended Order is attached hereto and made a part hereof by

reference.

Dated this !Q day of- October, 2010 ‘ /O % /

/ﬁON JAMES D. ISHMAEL, JR.
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FAYETTE CIRCUIT COURT . 0CT 19200
CRIMJNAL BRANCH = = VETTE £ O e
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COMMONWEALTH OF KENTUCKY - PLAINTiFF
Vs, : AMENDED ORDER NO. 05-CR-1500-2
DEFENDANT

HOLLIS DESHAUN KING
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On Motion of the Commonwealth, by and through the Attorney General’s Office, and this

. Court having rendéred an Opinion which is made a part hereof by reference as if set out at length

herein, and this Court being otherwise sufficiently advised;
IT IS HEREBY ORDERED AND ADJUDGED as follows:
The Order of this. Court entered on Match 8, 2010 is hereby Modified to the extent that

this case is now Dismissed Without Préjudice as of March 8, 2010. In all other respects, the

" original Order of Maréh 8, 2010 remains as entered.

Dated this the kC( day of October, 2010. ;2 %/ /

WDGE, FAYETTE CIRCUIT COURT




