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__________________________________________________________________ 
 

UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 

__________________________________________________________________ 
 

 
TOFIQ NASSER AWAD AL BIHANI, 

 
Appellant, 

 
v. 
 

BARACK H. OBAMA,                
President of the United States, et al., 

 
 

Appellees. 
 

APPEAL FROM THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 

 
 

JOINT MOTION FOR SUMMARY AFFIRMANCE 
 

 The parties move the Court to summarily affirm the district court judgment 

in this matter.  The reasons for this motion are set forth below. 

1. The district court, in an order entered on the docket September 24, 

2010, and accompanied by a written opinion dated September 22, 2010, denied 

petitioner-appellant Al-Bihani’s petition for a writ of habeas corpus.  Mr. Al-

Bihani timely filed a notice of appeal on October 19, 2010.   
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2. Mr. Al-Bihani does not challenge on appeal the factual findings of the 

district court, but seeks to argue that the district court applied an erroneous legal 

standard in upholding his detention.  Because Mr. Al-Bihani contends that he did 

not participate actively and directly in hostilities against the United States, and did 

not intend to engage in hostile acts against the United States, in his view he cannot 

be lawfully detained under the Authorization for Use of Military Force (AUMF), 

Pub. L. No. 107-40, § 2(a), 115 Stat. 224 (2001), or the laws of armed conflict.   

3. The parties agree that Mr. Al-Bihani’s arguments on appeal are 

foreclosed by established circuit precedent.  See, e.g., Al-Adahi v. Obama, 613 

F.3d 1102, 1108 (D.C. Cir. 2010), cert. pet. pending, No. 10-487; Al-Bihani v. 

Obama, 590 F.3d 866, 871 (D.C. Cir.), reh’g and reh’g en banc denied, 619 F.3d 1 

(D.C. Cir. 2010), cert. pet. pending, No. 10-7814.1  Because this Court’s decisions 

are controlling as to the issues Mr. Al-Bihani seeks to raise in this Court, the 

parties agree that to pursue this appeal would be futile.   

4. Mr. Al-Bihani joins this motion for summary affirmance in order to 

obtain a judgment of this Court allowing him to seek Supreme Court review of the 

district court’s decision in the most efficient manner possible and in recognition of 

the futility of pursuing a challenge in this Court to controlling authority.  

                                                 
1 The cited case involves petitioner’s brother. 
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Accordingly, summary affirmance should be granted in order to preserve judicial 

resources. 

5. Mr. Al-Bihani intends to file a petition for certiorari raising the 

question of whether the laws of armed conflict apply to determine the propriety of 

the detention of individuals held by the United States under the AUMF, and 

whether the AUMF authorizes the detention of individuals who did not participate 

actively and directly in hostilities against the United States, and who did not intend 

to engage in hostile acts against the United States. 

Based on the foregoing, the parties respectfully request that this motion be 

granted.           

Respectfully submitted, 

 
/s/George M. Clarke III_______ 
 
GEORGE CLARKE 
Miller & Chevalier Chartered 
655 Fifteenth Street, N.W. 
Suite 900 
Washington, D.C.  20005-5701 
(202) 626-5800 

 

/s/H. Thomas Byron III_______ 
 
ROBERT M. LOEB 
H. THOMAS BYRON III 
Civil Division, Appellate Staff 
U.S. Department of Justice 
Main (RFK) Room 7260 
950 Pennsylvania Ave., N.W. 
Washington, D.C. 20530-0001 
 (202) 616-5367 
 

January 7, 2011 
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