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QUESTIONS PRESENTED

Federal Rule of Civil Procedure 23(g)(1) provides in
pertinent part: "Appointing Class Counsel. [A] court
that certifies a class must appoint class counsel. In
appointing class counsel, the court:       (B) may
consider any other matter pertinent to counsel’s
ability to fairly and adequately represent the
interests of the class."

1. Are the ideological views of a public-interest
legal aid organization that is providing the attorneys
for a class action pertinent to the individual counsel’s
ability to fairly and adequately represent the class?

2. If so, does denial of class-counsel status based
upon the funding legal organization’s ideological
views violate the First Amendment rights of the
attorneys and their clients who associate with the
organization?

(i)



ii

PARTIES TO THE PROCEEDINGS

The caption contains the names of all the parties to
the proceeding in the court whose judgment is sought
to be reviewed.

SPECIAL NOTIFICATION

A copy of this Petition will be served on the Solici-
tor General of the United States because 28 U.S.C.
§ 2403(a) may apply.

CORPORATE LISTING

No corporate disclosure statement is required
because no Petitioner is a corporation.
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IN THE

  reme cEourt of  nite   tate 

No. 10-

DAVID H. SCHEFFER, MARY C. BERGEVIN,
JOSEPH L. STEPHANY AND LAURA J. SWARTZENBERG,

Petitioners,
V.

CML SERVICE EMPLOYEES ASSOCIATION,
LOCAL 828; CML SERVICE EMPLOYEES ASSOCIATION,

AFSCME, LOCAL 1000; AND THE
AMERICAN FEDERATION OF STATE, COUNTY AND

MUNICIPAL EMPLOYEES, AFL-CIO,
Respondents.

On Petition for Writ of Certiorari to the
United States Court of Appeals

for the Second Circuit

PETITION FOR WRIT OF CERTIORARI

Petitioners David H. Scheffer, Mary C. Bergevin,
Joseph L. Stephany and Laura J. Swartzenberg
respectfully petition for a writ of certiorari to review
the judgment and opinion of the United States Court
of Appeals for the Second Circuit in this case.

OPINIONS BELOW

The Second Circuit’s opinion, Appendix ("App.") A,
infra la, is reported at 610 F.3d 782 (2d Cir. 2010).
The decision and order of the United States District
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Court for the Western District of New York denying
the appointment of class counsel, App. B, infra 29a, is
unreported.1 Also unreportedare: the district court’s
decision and order denying rehearing of its denial of
class counsel and clarifying its class counsel ruling,
App. E, infra 49a; the district court’s two letter
orders substituting another attorney for plaintiffs’
chosen counsel, App. C, infra 45a, and App. D, infra
47a; and, the district court’s order denying leave to
file a supplemental complaint, App. F, infra 59a.

JURISDICTION

The Second Circuit issued its opinion on June 28,
2010. App. A at la. Petitioners filed a timely petition
for rehearing on July 12, 2010, which was denied on
August 31, 2010. App. G at 61a. This petition is
timely under Supreme Court Rule 13.3. This Court
has jurisdiction under 28 U.S.C. § 1254(1). Counsel
has made the notification required by Supreme Court
Rule 29.4(b).

CONSTITUTIONAL AND
STATUTORY PROVISIONS

UNITED STATES CONSTITUTION

First Amendment

The First Amendment provides in pertinent part:
"Congress shall make no law . . . abridging the free-
dora of speech, . . . or the right of the people peace-
ably to assemble, and to petition the Government for
a redress of grievances."

1 The district court’s summary judgment opinion on the
merits appears at 2007 WL 2126286 (W.D.N.Y. July 25, 2007),
but is not officially reported.
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FEDERAL RULES OF CIVIL PROCEDURE FOR
THE UNITED STATES DISTRICT COURTS

RULE 23

Class Actions

Rule 23(g) provides:

(g) CLASS COUNSEL.

(1) Appointing Class Counsel. Unless a statute
provides otherwise, a court that certifies a class must
appoint class counsel. In appointing class counsel, the
coat’t:

(A) must consider:

(i) the work counsel has done in identify-
ing or investigating potential claims in
the action;

(ii) counsel’s experience in handling class
actions, other complex litigation, and
the types of claims asserted in the
action;

(iii) counsel’s knowledge of the applicable
law; and

(iv) the resources that counsel will commit
to representing the class;

(B) may consider any other matter pertinent
to counsel’s ability to fairly and adequately
represent the interests of the class.



4

STATEMENT OF THE CASE

Specific rules governing the appointment of class
counsel were added to the Federal Rules of Civil
Procedure on December 1, 2003. Fed. R. Civ. P. 23(g).
This Court has not yet interpreted those rules.

Hundreds of public-interest legal aid organizations,
covering all points of the ideological compass, make
access to the courts possible to those individuals
without financial means.2 Consider what important
decisions would be absent from the law were it not
for the American Civil Liberties Union ("ACLU"),
Institute for Justice, Legal Aid Society, NAACP Legal
Defense & Education Fund ("NAACP"), and National
Right to Work Legal Defense Foundation ("Foun-
dation"), to name a few such organizations. Many
such organizations support class-action litigation to
provide relief for large numbers of individuals at the
lowest cost possible.~ Like any other charitable legal
aid organization, the Foundation has a viewpoint,
informs the public and its supporters of its work,
and provides attorneys for class-action lawsuits.
Similarly, the NAACP was not only interested in
winning the school desegregation case for plaintiffs
and class members, but also in educating the public
about eradicating racial discrimination.4

~ D.L. Rhode, "Public Interest Law: The Movement at Mid-
life," 60 Stan. L. Rev. 2027 (2008).

3 NAACP v. Devine, 727 F.2d 1247, 1260-61 (D.C. Cir. 1984)
(legal foundations "can aid the greatest number of individuals
by pursuing relief for a class of individuals").

4 See NAACP LDF History, http://naacpldf.org/history (last
visited Nov. 19, 2010).
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This case presents the question whether Rule
23(g)(1)(B) or the First Amendment restrains judges
from considering the ideological views of the sup-
porting legal aid organization in deciding whether to
appoint individual class counsel.

A. The Facts

Petitioners are probation officers employed by
Monroe County, New York. App. A at 2a. They work
in a bargaining unit represented by Respondent Civil
Service Employees Association, Local 1000, AFSCME,
AFL-CIO ("CSEA" or "the union"), which is desig-
nated as the exclusive collective bargaining repre-
sentative for certain Monroe County employees.5

App. A at 2a, 3a; see also N.Y. Civ. Serv. Law §
204(2).

In public-sector unionized workplaces, New York
law requires local government employers to deduct
an amount equivalent to full union dues from non-
union employees and remit the money to their exclu-
sive bargaining representative. App. A at 3a-4a; N.Y.
Civ. Serv. Law § 208(3)(b). Under the U.S. Constitution,
nonunion employees are entitled to receive a notice
that includes an independently audited breakdown of
the union’s chargeable expenses (those related to
collective bargaining) and nonchargeable expenses
(those unrelated to collective bargaining). App. A at
4a; Chicago Teachers Union v. Hudson, 475 U.S. 292,
306-07 & n.18 (1986). A union cannot charge object-
ing nonmembers for nonchargeable expenses, and
objecting nonmembers are entitled to an advance
reduction of the fee. Id. at 301-02, 305-06.

~ While CSEA represents over 200,000 employees in New
York State, 18,700 are nonmembers who would be in the
putative class. App. A at 3a-4a.
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In this case, CSEA decided that its administrative

subdivisions need not be subject to an independent
audit of their chargeable and nonchargeable expendi-
tures. App. A at 5a-6a. CSEA also decided to charge
95% of its organizing expenses to objecting nonmem-
bers. Id. at 5a.

The Foundation provides free legal aid to individ-
ual employees suffering the abuses of compulsory
unionism. It is a bona fide, independent, public-inter-
est, tax-exempt, legal aid organization.6 Foundation
supported lawyers have successfully litigated most of
this Court’s cases establishing the constitutional and
statutory rights of employees required to pay
compulsory fees to labor unions.7 Like other legal
aid organizations, the Foundation employs or provides
attorneys who establish personal attorney-client
relationships and provide representation to individ-
ual clients. When appropriate, Foundation staff and
local attorneys, like those from other public-interest
organizations, file class actions for their individual

~ UAW v. Nat’l Right to Work Legal Def. & Educ. Found., 781
F.2d 928, 932-35 (D.C. Cir. 1986) (Foundation is "a bona fide,
independent legal aid organization"); National Right to Work
Legal Def. & Educ. Found. v. United States, 487 F. Supp. 801
(E.D.N.C. 1979) (Foundation is a charitable, public-interest
organization exempt from taxation under 26 U.S.C. § 501(c)(3)).

7See, e.g., Davenport v. Wash. Educ. Ass’n, 551 U.S. 177
(2007) (class action); Marquez v. Screen Actors Guild, Inc., 525
U.S. 33 (1998); Air Line Pilots Ass’n v. Miller, 523 U.S. 866
(1998); Lehnert v. Ferris Faculty Ass’n, 500 U.S. 507 (1991)
(class action); Communications Workers v. Beck, 487 U.S. 735
(1988); Chicago Teachers Union v. Hudson, 475 U.S. 292 (1986)
(class action); Ellis v. Railway Clerks, 466 U.S. 435 (1984) (class
action); Abood v. Detroit Bd. ofEduc., 431 U.S. 209 (1977) (class
action).
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clients and request class certification and appoint-
ment as class counsel.

Throughout this case, Milton Chappell and John
Martin, Foundation staff attorneys, represented the
probation officers,s id. at 2a; App. B at 40a, with
Laurence Oppenheimer, a partner at Hiscock &
Barclay, LLP, serving as local counsel. Chappell and
Martin investigated, identified and filed the employees’
claims against the union. They vigorously litigated
the instant action in the district court, including
hiring an expert witness to rebut CSEA’s expert
witness.

Nine federal courts have approved Chappell as
class counsel in union fee cases.9 For thirty-four
years, he has been lead trial and/or appellate counsel

s Martin, now in government service, represented plaintiffs in

the district court and through the briefing stage in the Second
Circuit. App. A at 2a; App. B at 40a.

9 Swanson v. Univ. of Haw. Profll Assembly, 212 F.R.D. 575,

577 (D. Haw. 2003); Wagner v. Profl Eng’rs, No. CIV 2-00-1692,
2002 WL 398818, at *1 (E.D. Cal. Feb. 22, 2002); Baird v. Cal.
Faculty Ass’n, No. CIV.S-00-0999, 2000 WL 1028782, at *6-*7
(E.D. Cal. July 13, 2000); Friedman v. Cal. State Employees
Ass’n, No. CIV S000101, 2000 WL 288468, at *6 (E.D. Cal. Mar.
15, 2000); Murray v. Local 2620, Dist. Council 57, AFSCME, 192
F.R.D. 629, 635-36 (N.D. Cal. 2000); Mitchell v. Los Angeles
Unified Sch. Dist., 744 F. Supp. 938, 940 (C.D. Cal. 1990); Hohe
v. Casey, 128 F.R.D. 68, 70 (M.D. Pa. 1989); Damiano v. Matish,
644 F. Supp. 1058, 1059-60 (W.D. Mich. 1986); George v. Balti-
more City Pub. Sch., 117 F.R.D. 368, 371 (D. Md. 1987).
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in at least thirty-one reported cases involving union
nonmembers. Chappell successfully represented the
petitioning teachers and class in Davenport v.
Washington Education Ass’n, 551 U.S. 177 (2007).
He assisted lead counsel in four of this Court’s
leading cases in this area of the law.1° Like lawyers
associated with other public-interest legal organi-
zations, plaintiffs’ attorneys can rely on the Foun-
dation’s considerable resources to adequately fund
this litigation, including appeals.11

The probation officers retained Chappell and
Martin, not the Foundation, in this matter. Although
Chappell and Martin are Foundation employees, they
are members of state bars and have an absolute duty
to act in their clients’ best interests and, if certified
as class counsel, a legal and ethical obligation to
protect class interests.~2 Chappell and Martin have
sworn under oath that, in the conduct of litigation,
they do not take direction from the Foundation, but
do what is in their clients’ best interest.13

B. The Proceedings Below

On December 6, 2005, the probation officers filed a
class-action, civil rights complaint, pursuant to 42

lo Ellis, Hudson, Beck, and Lehnert (cited supra note 7).

11 The Foundation "has resources most other attorneys would

be unable to muster in representing the class." Harrington v.
City of Albuquerque, 222 F.R.D. 505,520-21 (D.N.M. 2004).

12 Foundation staff attorneys "are bound by the same rules of

procedure and conduct as are all counsel in federal court
actions." Bromley v. Mich. Educ. Ass’n, 178 F.R.D. 148, 162
(E.D. Mich. 1998).

13 See App. B at 40a; accord UAW, 781 F.2d at 934 (Founda-

tion staff attorney assigned to case makes strategic litigation
decisions independently).
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U.S.C. § 1983, against CSEA in the United States
District Court for the Western District of New York.14

App. A at 6a; App. B at 29a. They alleged that the
union deducted fees from nonmembers’ wages without
the notice and procedural safeguards required by the
First Amendment as set forth in Hudson, supra at 5,
and further that CSEA used fees collected from
nonmembers’ wages for nonbargaining activities such
as organizing. Because CSEA failed to send a Hudson
notice to every nonmember prior to the fee deduction,
the original complaint requested restitution and
punitive damages.

On April 5, 2006, plaintiffs moved for class certi-
fication of all public-sector employees represented by
CSEA who were not union members and a subclass of
nonmembers who had specifically objected to the
union’s use of their money for non-bargaining activities.
App. B at 30a. They also sought appointment of their
individual counsel, as class counsel under Rule 23(g).
Id.

In July 2006, seven months after plaintiffs filed
suit, CSEA sought to avoid liability by providing a
Hudson notice to all plaintiffs. The union filed a
declaration with the court stating that it had also
distributed the notice to all nonmembers. Based
on these developments, plaintiffs, on September 27,
2006, moved for leave to file a supplemental com-
plaint, abandoning their original claims for punitive
damages and full restitution. App. F at 59a.

On October 24, 2006, the judge denied Chappell
and Martin’s application to be appointed as class
counsel on the grounds that those attorneys "are

14 The district court had federal jurisdiction under 28 U.S.C.

§§ 1331 and 1343.
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clearly in conflict with the objectives of the plaintiffs
and the putative class and cannot act in their best
interest" because they are employed by the Foun-
dation.15 App. B at 43a-44a. Neither the judge nor the
union ever contended that plaintiffs’ attorneys would
litigate ineffectively for the class. The problem was
not with attorneys Chappell and Martin, but with the
Foundation, the charitable organization that employs
them and funds the litigation.1G

Without any evidentiary hearing or oral argument,
the judge held that the "goals of Foundation counsel
conflict with the very foundational objectives of
[Defendant] CSEA." Id. at 42a. The Foundation,
according to the judge, has ideological goals adverse
to the interests of the class, which he imputed to
plaintiffs’ attorneys. Id. at 35a-43a. He also found
that the Foundation "trigger[s] legal attacks that
seek to impair the ability of unions to collect agency
fees from nonmembers whom they represent in col-
lective bargaining." Id. at 35a. He asserted that the
"Foundation’s real objective is political," not charita-
ble. Id.

Of particular concern to the judge was the claim
that the Foundation appeared to be against higher
taxes.17 Id. at 36a-37a, 39a, 41a-42a. The Foundation,

15 The judge also found conflict based on the original claims

for punitive damages and full restitution, which plaintiffs had
previously abandoned. App. B at 33a, 38a-39a.

16 The lower courts made a clear factual error by stating at

various times that the Foundation applied to serve as class
counsel. App. A at 7a n.3; App. B at 30a, 33a, 44a. It neither
applied to serve as class counsel, nor could it. Instead, Chappell
and Martin applied for appointment. App. B at 40a.

17 The only evidence the district court referenced is the Foun-
dation’s views stated in its fund-raising and public relations
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the judge said, "seeks to use public employees who
are not union members as pawns in litigation that is
being conducted in the interest of taxpayers." Id. at
39a. He found this contrary to the interests of the
probation officers who must favor higher taxes,
because public employees are paid by tax revenues,is

Id. at 39a, 42a.

There is no evidence of the attorneys’ views on any
issue the district court discussed. Id. at 40a-42a.
Plaintiffs’ attorneys were not deposed or asked to
produce any documents or answer any interrogato-
ries. Chappell and Martin’s declarations are the only
evidence of their views. Id. They both pledged total
fidelity to the best interests of their clients and the
class, not to the Foundation, which merely funds the
litigation.19 Id. at 40a. Nor is there any evidence of
the views of any putative class member--no deposi-
tions, declarations, affidavits, or documents.

The judge also supported his consideration of the
Foundation’s ideological views by relying on Gilpin v.
AFSCME, 875 F.2d 1310, 1313 (7th Cir. 1989). App.
B at 34a-35a, 38a-39a.

In Gilpin, Judge Posner analyzed the problem
presented where, as here, named plaintiffs rep-
resented by ideologically motivated attorneys

documents, not the views of Chappell or Martin. App. B at 35a,
n.1, 36ao37a, 41a-42a.

is The judge ignored the fact that plaintiffs are both public
employees and taxpayers.

19 Plaintiffs filed declarations stating that they have no prob-
lem with the fact that Chappell and Martin are Foundation-
sponsored attorneys, nor do they mind the Foundation’s
positions on public issues. They told the court that they wanted
their attorneys to continue to represent them and the class. See
App. D at 47a°48a.
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from the Foundation seek to represent a class of
all nonunion employees required to pay agency
fees. In affirming a district court’s denial of class
certification, the Seventh Circuit identified an
inherent conflict between the type of claim
asserted by the Foundation attorneys and the
interests of a substantial number of class
members who do not share the Foundation’s
ideological hostility to unions.

Id. at 34a.2°

Then, on his own motion, the judge appointed
attorney Michael Harren not only as substitute
class counsel, id. at 43a, but also as plaintiffs’
attorney, and sua sponte disqualified Chappell, Martin
and local counsel from participating in the case. Id.
at 43a-44a; see also App. C at 45a-46a; App. D at 48a.
The judge’s decision directed Harren to "consult with
named plaintiffs regarding his representation of their
interests and the interests of the putative class in this
case." App. B at 43a, 44a (emphasis added). The
judge even wrote plaintiffs twice reminding them
that he had replaced their attorneys with Harren.21

App. C at 45a-46a; App. D at 48a.

20 In both the instant case and Gilpin, the courts’ "findings"

regarding the Foundation had absolutely no evidentiary basis.
When the district court in Gilpin denied class certification, no
Foundation attorney represented the nonunion plaintiffs. See
Gilpin v. AFSCME, 643 F. Supp. 733 (C.D. Ill. 1986). Founda-
tion support of the Gilpin litigation first occurred at the Seventh
Circuit.

21 "I substituted Mr. Michael Harren as attorney to appear on

your behalf in th[is] lawsuit. I understand that Mr. Harren con-
tacted you and you do not wish to have him represent you.
Understand, that my decision disqualified your counsel from
representing you in this action . . ." App. C at 45a-46a (emphasis
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Harren is one of Rochester’s most prominent union
lawyers. He has served on the CSEA and AFSCME
affiliated AFL-CIO Lawyers Coordinating Commit-
tee22 and represented numerous AFL-CIO affiliates
in litigation.23 AFL-CIO President Richard Trumka
has characterized the AFL-CIO Lawyers
Coordinating Committee as the "labor movement’s
lawyers."24The Coordinating Committee "has a
tradition of taking action . . . to support organizing
and workers’ rights," according to then AFL-CIO
General Counsel Jonathan Hiatt.25 (One issue in this
case is whether CSEA may charge objecting
nonmembers for organizing. App. A at 2a.)

The judge substituted a lawyer for both the
plaintiffs and the class whose record demonstrates
that he embraces one of "the very foundational

added). "[Y]our request that I permit your current attorneys to
continue representing you is denied .... Be advised that if you
intend to pursue this case, please have your substitute counsel
file a notice of appearance with this Court... [or I will] dismiss
this case without prejudice for failure to prosecute." App. D at
48a (emphasis added).

22 Michael Harren, Partner, http://www.cdlawyers.com/attor

neys.asp?AttorneyID=9 (last visited Nov. 15, 2010).
23 See, e.g., Rochester Joint Bd., AFL-CIO v. NLRB, 896

F.2d 24 (2d Cir. 1990); In re Reg’l Transit Serv., Inc., 267 A.D.2d
941 (N.Y.A.D. (4 Dep’t) 1999); In re NRNH, Inc. (SEIU Dist.
1199-Rochester, AFL-CIO), 332 NLRB 300 (2000); CNP Mech.,
Inc. (Plumbers Local Union #13), No. 3-CA-23731-2, 2004 WL
1468259 (NLRB Div. of Judges June 24, 2004).

24 Richard L. Trumka, Speech at the Lawyers Coordinating

Conference, Boston (May 8, 2000), http’]/www.aflcio.org/
mediacenter/prsptndsp05082000a.cfm (last visited Nov. 15, 2010).

’~ Jonathan Hiatt, Labor Lawyers Labor in New Orleans,
http://blog.aflcio.org/2006/05/ll/labor-lawyers-labor-in-new-
orleans/(last visited Nov. 15, 2010) (emphasis added).
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objectives" of their union opponent, i.e., union
organizing. App. B at 42a. Yet, there is no evidence
that any class member believes he or she should be
charged for CSEA’s organizing expenses. Only after
CSEA’s request to clarify that Harren had not
replaced plaintiffs’ attorneys with regard to their own
claims did the judge allow plaintiffs’ attorneys to
resume their individual representation. App. E at
56a, 57a.

The judge held the motion for class certification in
abeyance "until the putative class is represented by
substitute counsel." App. B at 44a; see also App. E at
57a. Two days later, on October 26, 2006, he denied
without prejudice plaintiffs’ motion for leave to file a
supplemental complaint because Harren, who had
been appointed "substitute counsel," would have to
decide the merits of filing such a motion. App. F at
60a. Harren never established an attorney-client
relationship with plaintiffs or the class, and never
assumed the role as class counsel.2~ App. E at 57a.
The judge never ruled on the motion for class
certification.27

On July 25, 2007, the judge denied plaintiffs’
motion for summary judgment, granted the union’s
cross-motion for summary judgment, and dismissed
the complaint. App. A at 7a. He held that: (1) CSEA

2~ Plaintiffs informed the court that they were pleased with

the Foundation-sponsored attorneys’ conduct of the litigation and
did not wish Harren to be their attorney due to his conflicts with
their interests. See App. C at 46a & App. D at 47a-48a.

27 The judge also denied plaintiffs’ motion for a stay and cer-
tification for interlocutory appeal and alternative motion for
reconsideration of the denial of counsel’s application for appoint-
ment as class counsel. App. E at 57a.
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may charge objecting nonmembers for organizing
expenses; and, (2) CSEA’s local unions and units are
not required to obtain an independently audited
breakdown of their chargeable and nonchargeable
expenses. Id.

The probation officers timely noticed their appeal
with the United States Court of Appeals for the
Second Circuit on August 24, 2007. On June 28,
2010, the Second Circuit concluded that, although the
union’s fee disclosure procedures meet constitutional
standards, charging nonmembers for the organizing
expenses at issue violates their First Amendment
rights. App. A at la-28a.

On the critical class counsel issue, the Second
Circuit stated:

Plaintiffs have also appealed the district court’s
October 24, 2006 order denying their request
that their counsel, the National Right to Work
Foundation, be appointed as class counsel for a
class consisting of all CSEA’s dissenting non-
members statewide. The district court denied the
motion because it held that "Foundation counsel
are clearly in conflict with the objectives of plain-
tiffs and the putative class and cannot act in
their best interests [sic]." [quoting App. B at 43a].
This conclusion is well grounded in the record.
[citing id. at 35a-37a]. Accordingly, the district
court did not abuse its discretion in declining to
appoint the Foundation as class counsel.

App. A at 7a n.3 (majority opinion) (citations omitted).2s

2s Chief Judge Jacobs, concurring, stated: "Insofar as it . . .
rules that plaintiffs’ counsel should not be appointed as class
counsel..., I rest upon that opinion entirely." App. A at 23a.
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On July 12, 2010, the probation officers timely
sought panel rehearing, or, alternatively, rehearing
en banc, of the holding that "the district court did not
abuse its discretion in declining to appoint the
Foundation as class counsel." Id. The petition was
denied on August 31, 2010. App. G at 61a-62a.

REASONS FOR GRANTING THE WRIT

Considering the ideological views of a sponsoring
public-interest legal charity is an extreme example of
viewpoint discrimination for which no compelling
state interest exists. Those views are neither perti-
nent nor relevant to the individual attorneys’ ability
to represent fairly and adequately a class’ interests
nor are they consistent with Rule 23(g)(1)(B).

The approach followed here rests the fate of those
unable to afford legal services on grounds that the
government, and the judiciary specifically, are not
permitted to tread. The state may not prefer one
viewpoint or ideology over another. Carey v. Brown,
447 U.S. 455, 466-68 (1980) (government may not
favor pro-union speech over other speech). It may not
deprive litigants of competent counsel simply because
it does not like the funding source or would prefer a
funding source more congenial to the views of the
litigants’ opposing party, as happened here.

The Second Circuit and other lower courts are split
on whether a court may deny class counsel appoint-
ment or class certification based on the purported
ideological goals of a non-profit organization employing
the applying lawyers. This Court should grant
certiorari to resolve that conflict.

Moreover, the Second Circuit’s decision threatens
to severely limit civil rights litigants’ ability to obtain
meaningful access to the courts, appointment of their
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attorneys as class counsel, and class-wide relief for
violations of constitutional and statutory rights.
"[T]he class-action device saves the resources of both
the courts and the parties by permitting an issue
potentially affecting every [class member] to be
litigated in an economical fashion under Rule 23."
Califano v. Yamasaki, 442 U.S. 682, 701 (1979); see
also General Tel. Co. v. Falcon, 457 U.S. 147, 155
(1982).

Indeed, "[w]here it is not economically feasible to
obtain relief within the traditional framework of a
multiplicity of small individual suits for damages,
aggrieved persons may be without any effective redress
unless they may employ the class-action device."
Deposit Guaranty Nat’l Bank v. Roper, 445 U.S. 326,
339 (1980). This is a particularly dire problem in
cases brought for public employees under Hudson,
because each class member may have only a small
amount of money at stake. As this Court noted, it is
"tyrannical" to force "an individual to contribute even
’three pence’ for the ’propagation of opinions which he
disbelieves.’" Hudson, 475 U.S. at 305. The efficiency
of the class action is "a principal purpose of the
procedure." American Pipe & Constr. Co. v. Utah, 414
U.S. 538, 553 (1974).

The label "public interest" reflects the proper role
of government. Citizens will obviously disagree on
which of diverse organizational viewpoints truly
represent the public interest. But, this only serves to
bolster the idea that it is only a rainbow of ideas that
can truly be called the public interest. When the
judiciary dictates who individual litigants and class
members may choose to represent them simply
because the court disagrees with the color chosen by
the supporting organization, it has entered into
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territory the First Amendment prohibits. Because
this case potentially affects not just plaintiffs and
their Foundation-sponsored attorneys, but also the
hundreds of ideologically-based public-interest liti-
gating organizations, it presents a question of
exceptional importance of constitutional proportions
that merits a thorough analysis by this Court.

THE CIRCUITS ARE SPLIT CONCERNING
CONSIDERATION OF       THE IDEO-
LOGICAL VIEWS OF A SPONSORING
PUBLIC-INTEREST LEGAL AID ORGAN-
IZATION IN DETERMINING THE
ADEQUACY OF THE "LITIGATION REP-
RESENTATIVE" FOR CLASS ACTIONS.

The Second Circuit upheld, sub silento, the district
court’s reliance on Gilpin v. AFSCME, 875 F.2d 1310
(7th Cir. 1989),29 in which the Seventh Circuit opined
that the "Foundation is not an adequate litigation
representative" for nonmembers "who, while not
wanting to pay more (and perhaps even wanting to
pay less) than their ’fair share’ fees, have no desire to
ruin the union or impair its ability to represent them
effectively."~°Id, at 1313.

The Fourth and Sixth Circuits have also cited
Gilpin without any analysis, in affirming the denial
of class certification in cases involving Foundation-

29 In finding rejection of class counsel "well grounded in the
record," App. A at 7a n.3, the Second Circuit cited to that part of
the district court’s opinion that applied Gilpin (App. B at 35a),
thus implicitly adopting Gilpin.

30 The persuasive authority of Gilpin is weakened by the fact

that no Foundation-provided attorneys were involved at the
district court level, so the entire opinion is based upon the
Seventh Circuit’s factual error. See note 20, supra.



19

supported attorneys.31 In contrast, the District of
Columbia and Ninth Circuits, and several district
courts have rejected Gilpin’s application to Founda-
tion-assisted class actions, with many of them
thoroughly analyzing the issue.32

Were the Second and Seventh Circuits’ reasoning
applied more broadly than just in union fee cases,
they could destroy the class action as an effective liti-
gation tool for actions pursued in the public interest.
Allowing class counsel analysis to include the ideol-
ogy of the sponsoring public-interest legal organiza-
tion would defeat certification of virtually any class

31 Weaver v. Univ. of Cincinnati, 970 F.2d 1523, 1530-31 (6th

Cir. 1992); Kidwell v. Transp. Commc’s Int’l Union, 946 F.2d
283, 305-06 (4th Cir. 1991). The district court in Murray v.
AFSCME Local 2620, 192 F.R.D. 629, 633 (N.D. Cal. 2000), tho-
roughly distinguishes these cases.

32 Cummings v. Connell, 316 F.3d 886, 895-96 (9th Cir. 2003);

Wagner v. Profl Eng’rs, 3 Fed. Appx. 594, 595 (9th Cir. 2001)
(reversing application of Gilpin), on remand, No. CIV 2-00-1692,
2002 WL 398818 (E.D. Cal. Feb. 22, 2002) (class certified);
Abrams v. Commc’ns Workers, 59 F.3d 1373, 1378 (D.C. Cir.
1995), rev’g No. 87-2816, 1989 WL 200982 (D.D.C. Aug. 15,
1989) (reversing class denial based on Gilpin); Harrington v.
City of Albuquerque, 222 F.R.D. 505, 512-14 (D.N.M. 2004);
Swanson v. University of Haw. Pro[’l Assembly, 212 F.R.D. 575,
577 (D. Haw. 2003); Lutz v. Machinists, 196 F.R.D. 447, 453
(E.D. Va. 2000); Murray, 192 F.R.D. at 633-36; Friedman v. Cal.
State Employees Ass’n, No. CIV S000101, 2000 WL 288468, at
*5-*6 (E.D. Cal. Mar. 15, 2000); Baird v. Cal. Faculty Ass’n, No.
CIV.S-00-0999, 2000 WL 1028782, at *6-*7 (E.D. Cal. July 13,
2000); Leer v. Wash. Educ. Ass’n, 172 F.R.D. 439, 444-47 (W.D.
Wash. 1997). Courts have also certified classes and appointed
Foundation staff attorneys as class counsel where defendant
unions raised Gilpin-type conflict issues, although the court did
not cite Gilpin. See, e.g., Bromley v. Mich. Educ. Ass’n, 178
F.R.D. 148, 162 (E.D. Mich. 1998); George v. Baltimore City Pub.
Sch., 117 F.R.D. 368,370-71 (D. Md. 1987).
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when there is judicial hostility to particular claims,
classes of litigants, their counsel, or the charitable
legal aid organization rendering assistance. See W.
James Young, Making Windows Into Litigants’ Souls:
The Pernicious Potential of Gilpin v. AFSCME, 5
ENGAGE: J. Federalist Soc’y’s Practice Groups 90-99.

Here, as in Gilpin, there is no record evidence that
any class member disagreed with the remedies the
probation officers’ attorneys sought. Because there is
no such evidence, the Second Circuit and district court
could, like Gilpin, 875 F.2d at 1313, only speculate
that there is a conflict of interest. App. A at 7a n.3;
App. B at 38a-39a, 41a, 42a-43a. This Court has
rejected the notion that a court’s "sheer speculation"
is an adequate basis for asserting that relief should
be denied. McKesson Corp. v. Div. of Alcoholic
Beverages & Tobacco, 496 U.S. 18, 46-47 (1990).

The Ninth Circuit, faithful to this Court’s pro-
nouncements on the use of speculation, explained
why it refused to follow Gilpin:

[D]enial of class certification on the basis of spe-
culative conflicts [is not favored] .... The Union
produced no evidence that class members
actually possess opposing views regarding the
pursuit of the punitive remedy. Without some
evidence of an actual conflict, the district court
did not abuse its discretion by granting class
certification.

Cummings v. Connell, 316 F.3d 886, 896 (9th Cir.
2003).3a

33 See also Wagner, 3 Fed. Appx. at 595 (reversing class denial
based on Gilpin when there was no evidence that putative class
members disagreed with plaintiffs generally, or with their claim
for punitive damages specifically).
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Moreover, the speculative conflict theorized in
Gilpin hinges on the existence of nonmembers who
are "free riders." 875 F.2d at 1313. As this Court has
stated, a "free rider" is an employee represented by a
union who does not pay any dues or fees to the union.
34 Here there are no free riders because union fees are

automatically deducted from the nonmembers’ pay.
3~As the Ninth Circuit said in a similar case:

The district court concluded that there was a
potential conflict between Plaintiffs and "free
riders" in their bargaining unit, but did not make
an accompanying finding that there are any "free
riders." Nor could it have, on this record; the
evidence does not establish that the divergence of
viewpoint described in Gilpin is present in this
case. Without some evidence that members of the
putative class disagree with Plaintiffs generally,
or with their claim for punitive damages specifi-
cally, we cannot evaluate the district court’s
conclusion that Plaintiffs and their counsel are
inadequate under Gilpin.

Wagner v. Profll Eng’rs, 3 Fed. Appx. 594, 595 (9th
Cir. 2001) (italics in original).

Even if there were nonunion class members who
wanted to pay the least fee while having no "desire to

,u "[F]ree riders [are] employees in the bargaining unit on

whose behalf the union [is] obliged to perform its statutory func-
tions, but who refus[e] to contribute to the cost thereof." Air
Line Pilots Ass’n v. Miller, 523 U.S. 866, 872-73 (1998) (quoting
Ellis v. Railway Clerks, 466 U.S. 435,447 (1984)).

35 App. A at 3a; N.Y. Civ. Serv. Law § 208(3)(a)-(b); see also

Harrington, 222 F.R.D. at 512 ("There are no free riders among
the [fee-paying] class members, and therefore no conflict of
interest within the class or between the class representatives
and the absent class members.").
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ruin the union or impair its ability to represent them
effectively," Gilpin, 875 F.2d at 1313, this Court has
repeatedly affirmed the rights of both those who
object to everything unions do and stand for, as well
as those who only object to some union activities.36 In
contrast to Gilpin and the lower courts here, the FitCh
Circuit and a district court in the Third Circuit have
rejected disagreements among class members over
the appropriate remedies as a basis for denying class
certification.37

This specific issue has percolated for more than
twenty years. Courts deciding class certification and
appointment of class counsel, see notes 31 & 32,
supra, and those that have examined the Foundation
as part of the merits of a case, see note 6, supra, have
expressed various and conflicting opinions concerning
the Foundation’s goals. This conflict demonstrates
why Rule 23 cannot allow consideration of the
ideological views of a supporting legal organization to
determine class counsel’s qualifications. A conse-

36 "The issue before us is whether [the agency shop] arrange-

ment violates the constitutional rights of government employees
[: 1)] who object to public-sector unions as such or [2) who object]
to various union activities financed by the compulsory service
fees.’Abood v. Detroit Bd. of Educ., 431 U.S. 209, 211 (1977)
(emphasis added).

37 Horton v. Goose Creek Indep. Sch. Dist., 690 F.2d 470, 485-88

(5th Cir. 1982) (class represented by ACLU attorneys certified
for claim that dog-sniffing searches in school were unconsti-
tutional despite assertion by school district that some class
members approved of the searches); Pichler v. UNITE, 228
F.R.D. 230, 253 (E.D. Pa. 2005), affld on other grounds, 542 F.3d
380 (3d Cir. 2008) (in action against a union, the "(theoretical)
existence of a group of class members that would prefer to sacrifice
[their own] interests does not suggest that the named plaintiffs
are in any way inadequate representatives").



23

quence of this hodge-podge of judicial opinions about
one organization is that employees needing help to
vindicate their constitutional and statutory rights in
one circuit have received it and similarly situated
employees in another circuit have not. Attorneys
employed or engaged by other legal aid organizations
may face the same problem. This Court should grant
certiorari to resolve the conflict among the circuits
on the application of Gilpin to the appointment
of class counsel provided by public-interest legal
organizations.

II. THE SECOND CIRCUIT’S CONSIDERA-
TION OF THE IDEOLOGICAL VIEWS
OF A LEGAL AID ORGANIZATION IN
APPOINTING CLASS COUNSEL CON-
FLICTS WITH THE RULE THAT
SPECUlaTION IS IMPERMISSIBLE IN
DETERMINING CLASS CERTIFICATION.

A court should not deny a class counsel application
based on the purported ideological goals of the public-
interest organization that employs the applying
lawyers and funds the litigation. That the outcome of
a case may have societal ramifications beyond the
confines of the case is totally irrelevant in deciding a
class or class counsel. In this case, the courts below
believed it significant that a named plaintiff or class
member might not agree with every ideological
position taken by the Foundation over the years. Yet,
it is just as likely that a plaintiff or class member
represented by an ACLU lawyer will not agree with
the ACLU’s entire political agenda. If that were a
relevant factor, the ACLU, NAACP and countless
other organizations on both sides of the ideological
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divide would be unable to provide legal assistance in
class-action, civil rights litigation.3s

That the Foundation opposed higher taxes was
critical to the lower courts in denying class counsel
status to Foundation-sponsored attorneys. App. A at
7a n.3; App. B at 36a-39a, 41a-42a. Without any
evidence of the putative class members’ views, those
courts speculated that the Foundation’s opinion on
taxes was contrary to the interests of plaintiffs and
the class, because they (despite being themselves
taxpayers) must favor higher taxes because public
employees are paid from tax revenues. App. B at 37a-
39a. This, again, contradicts this Court’s specific ruling
that speculation should be disregarded.39 McKesson,
496 U.S. at 46-47.

What lawyers think about taxes, the war in
Afghanistan, healthcare, or any other issue of public
debate has absolutely no bearing on their fitness to
be class counsel. Clients and lawyers’ views on public
issues are not matters upon which the district court

3s This is precisely why the New York Rules of Professional
Conduct specifically allow a lawyer to "serve as a director,
officer or member of a not-for-profit legal services organization

notwithstanding that the organization serves persons
having interests that differ from those of a client of the lawyer."
Rule 6.3.

39 The Second Circuit’s decision also conflicts with this Court’s
holding that attorneys funded by public-interest legal organiza-
tions are not conflicted if the organizations will only fund
specific kinds of cases seeking specific kinds of relief. In NAACP
v. Button, 371 U.S. 415, 420 (1963), the Court found that the
NAACP would not fund lawsuits that did not seek full integra-
tion. The Court nevertheless held that there "has been no showing
of a serious danger of professionally reprehensible conflicts of
interest." Id. at 442-43.
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is entitled to disqualify (or qualify) class counsel. If
the Second Circuit’s test of ideological purity stands,
the impact on the next class-action case brought by
staff lawyers of the ACLU, NAACP, Institute for
Justice or any other public-interest legal organization
will be devastating.

For example, the ACLU defends anti-Semites’ right
to promote their message of hate. See Village of Skokie
v. Nat’l Socialist Party of Am., 69 Ill. 2d 605, 373
N.E.2d 21 (1978) (ACLU Roger Baldwin Foundation
lawyers). Applying the Second Circuit’s guilt-by-
association theory, ACLU-affiliated lawyers would be
disqualified if a putative class in a future case, as is
likely, includes individuals who detest anti-Semites
or disagree with other ACLU-policy positions.

The lower courts deemed the Foundation "anti-
union" and, applying guilt-by-association, its lawyers
were also "anti-union" in a way that disqualified
them from serving as class counsel for "dissenting
nonmembers" of the union.4° This conflicts with

40 The Second Circuit identified the putative class as "all
CSEA’s dissenting nonmembers statewide." App. A at 7a n.3
(emphasis added). Dissenting nonmembers of an organization
by definition have issues with that organization’s objectives.
Nevertheless, the district court remained unconvinced of the
Foundation-sponsored attorneys undivided loyalty to the plain-
tiffs and class because "[t]he goals of Foundation counsel conflict
with the very foundational objectives of the CSEA." App. B at
42a (emphasis added). Even if there were evidence to support
that statement, conflict between the nonmembers’ attorneys and
the foundational objectives of the nonmembers’ litigation oppo-
nent is not conflict between these attorneys and dissenting
nonmembers of that defendant. That type of conflict could exist
only if the attorneys agreed with the unions’ objectives, from
which their clients and putative class members had affirma-
tively dissented. But, according to the judge, only counsel who
agree with the opposing party’s objectives were qualified to
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this Court’s recognition that "the question what and
how much good labor unions do, is one on which
intelligent people may differ." Abood v. Detroit Bd. of
Educ., 431 U.S. 209, 225 n.20 (1977) (quoting Adair
v. United States, 208 U.S. 161, 191-92, 197 (1908)
(Holmes, J., dissenting)). Thus, anyone’s views,
including attorneys applying for class counsel, on the
public issue of the desirability of public-sector labor
unions are irrelevant. The only relevant consideration
is the attorneys’ performance in handling the litigation,
and their ability to provide experienced and zealous
representation going forward.

The allegations in the complaint and supplemental
complaint are that the unions did not provide suffi-
cient financial disclosures to the probation officers
and their class, and that CSEA is taking too much
money from plaintiffs and other objecting nonmem-
bers in violation of their First Amendment rights.
What would present a greater conflict in representing
the claims of nonunion employees who thought their
wallet and their constitutional rights had been
violated by a labor union: lawyers who embraced "the
very foundational objectives of the [defendant union],"
App. B at 42a, or those who thought that unions were
a bad idea for public employees?

In addition to the conflicts already discussed, there
is a direct conflict between the Second Circuit and a
district court in the Tenth Circuit. The nonunion
employees in both cases were represented by Foundao
tion-sponsored attorneys, and the defendant unions

represent nonmembers of CSEA in a class action. That would
mean that both class counsel and CSEA’s own counsel would
embrace CSEA’s "foundational objectives," a result inconsistent
with the adversarial nature of litigation.
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were represented by the same law firm as here,
Bredhoff & Kaiser. Harrington, 222 F.R.D. at 507.
The Harrington court faced the same factual record
and arguments as the Second Circuit and district
court did here.41 However, unlike the Second Circuit
and district court, the Harrington court rejected the
unions’ arguments as irrelevant and baseless, and
appointed Foundation-sponsored attorneys as class
counsel pursuant to Rule 23(g):

The Harrington court made these findings:

Defendants contend that Plaintiffs’ counsel are conducting
this litigation to effectuate the goals of the Foundation, not
those of the class, and that it is the intent and motive of
the Plaintiffs’ counsel to destroy the union entirely. The
Defendants direct the Court’s attention to fund-raising
literature from the Foundation and other material, which
they argue shows that the Foundation uses class-action
suits as a vehicle for weakening organized labor and
advancing the right to work cause.

Finally, the Defendants allege that the Plaintiffs’ counsel
is conducting this litigation in part to ’strike a blow for
taxpayers everywhere’ as was written in a Foundation
fund-raising letter. They argue that the Plaintiffs are
therefore not representing the interests of the absent class
members, who they again presume would not intentionally
weaken their own collective bargaining representative by
suing the union, particularly for punitive damages .... To
reiterate, the Defendants have not identified any members
of the Plaintiff class who are opposed to the lawsuit or to
seeking punitive damages, or who actually desire not to
weaken the union.

The Defendants’ arguments are based entirely on specula-
tion; there is no evidence in the record to support them.

222 F.R.D. at 519-21; accord, id. at 513-14.



28

[n]ll the Defendants have really shown is that
Plaintiffs’ counsel want to win this lawsuit.

¯ . . The Defendants do not allege that Plaintiffs’
counsel has acted unethically or otherwise inap-
propriately .... The Plaintiffs’ attorneys’ desire
to win this lawsuit, whatever their motives for
doing so, only ensures that it will be vigorously
litigated, as it has been to this point.

Id. at 519 (emphasis added).

Harrington also rejected the taxpayer "conflict"
argument embraced by the Second Circuit:

[E]ven if the Defendants’ [taxpayer] argument is
true, it does not necessarily present a conflict of
interest with the class members. After all, the
class members are taxpayers; they are not union
members. The Defendants have not established
that the Plaintiffs’ attorneys have an impermissio
ble conflict of interest. The Court finds that the
Plaintiffs’ counsel will fairly and adequately
represent the interests of the class.

Id. at 520.42

The Harrington court, 222 F.R.D. at 520, also found
noteworthy that the Foundation "has played a signifi-
cant role in shaping the law applicable to this case,
and the Plaintiffs’ attorneys have ample knowledge of
it to represent the class in this case." The court noted,
too, that the Foundation, which funded Harrington
and is funding this litigation, "has resources most

42 See also App. A at 27a (Jacobs, C.J., concurring) ("Govern-

ment employees are also citizens, ratepayers, property owners,
and members of families . . ."); Lehnert v. Ferris Faculty Ass’n,
500 U.S. 507, 521 (1991) ("worker and union cannot be said to
speak with one voice").
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other attorneys would be unable to muster in rep-
resenting the class." Id. at 521.

This Court should grant certiorari to resolve the
split in the lower courts and correct the Second
Circuit’s flawed interpretation of Rule 23(g)(1)(B)
that the ideological views of a legal aid organization
can be considered in deciding whether to appoint
class counsel provided by such an organization.

III. THE DECISION BELOW DISQUALIFY-
ING FOUNDATION-PROVIDED COUN-
SEL CONFLICTS WITH OTHER CLASS
OPINIONS CONSTRUING THE FIRST
AMENDMENT.

This case was brought to vindicate fundamental
constitutional rights. The Second Circuit agreed:
"We first consider whether charging non-member
employees for organizing activities under the
circumstances presented here is consistent with the
First Amendment." App. A at 8a. "We hold that under
the First Amendment, plaintiffs        cannot be
charged for the organizing expenses" at issue in this
case. Id. at 3a.

The probation officers not only raised First Amend-
ment rights in their litigation, they have First
Amendment rights to choose the process by which
they will vindicate those rights.43 Plaintiffs chose to

43 See Hudson (First Amendment right to proper procedures
in union fee challenge); Button, 371 U.S. at 428-29 ("We hold
that the activities of the NAACP, its affiliates and legal staff
shown on this record are modes of expression and association
protected by the First and Fourteenth Amendments . . . ");
Brotherhood of R.R. Trainmen v. Va., 377 U.S. 1, 5-6, 7 (1964)
(union members have the constitutional right to "gather to-
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associate themselves with lawyers whose work is
funded by the Foundation and to bring their case as a
class action.44

[T]he exercise . . . of First Amendment rights to
enforce constitutional rights through litigation,
as a matter of law, cannot be deemed malicious
.... [T]he Constitution protects expression and
association without regard to the race, creed, or
political or religious affiliation of the members of
the group which invokes its shield, or to the
truth, popularity, or social utility of the ideas
and beliefs which are offered.

NAACP v. Button, 371 U.S. 415,439-40,444-45 (1963).

The Second Circuit’s decision conflicts with the
Ninth Circuit’s decision in Fentron Industries, Inc. v.
National Shopmen Pension Fund, 674 F.2d 1300,
1305 (9th Cir. 1982). There, the Ninth Circuit held it
a violation of the First Amendment right of free
association to deny class certification to employees
representing a class of union pension fund participants

gether for the lawful purpose of helping and advising one
another," and to refer injured members to "particular lawyers").

44 Contrary to the lower courts, at no time did the probation
officers ever suggest that the Foundation was "their counsel" or
should serve as class counsel. In fact, the Foundation is neither
a lawyer nor a law firm. Erroneously treating the "Foundation’s
application" for class counsel as one of "well grounded" fact,
App. A at 7a n.3, (when in fact it had no factual grounding
whatsoever), the Second Circuit dispatched the First Amend-
ment rights of the plaintiffs, the class and plaintiffs’ counsel.
Although plaintiffs raised their First Amendment claim in both
the district court and the Second Circuit, neither court dis-
cussed it except in the district court’s denial of reconsideration,
and then only in the context of the temporary disqualification of
plaintiffs’ counsel. App. E at 55a-56a.
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because the employer encouraged the employees to
file suit.

Specifically, the pension fund and its trustees
claimed that the employer solicited the employees’
lawsuit. They urged reversal of class certification on
public policy grounds. The Ninth Circuit refused
because "decertification here would impair the asso-
ciational rights of employers and employees, see In re
Primus, 436 U.S. [412,] 426 [(1978)], and meaningful
access to the courts. See United Transp. Union v. State
Bar, 401 U.S. 576 (1971)." Fentron, 674 F.2d at 1305.

The associational and expressive rights of the
employees and their counsel who choose to associate
with the Foundation to vindicate the employees’ rights
are constitutionally protected. It is the employees’
decision, with which the state cannot interfere, as to
which legal aid organization and counsel they choose
to associate to best vindicate their rights. Litigation
in the service of an ideological cause is a "mode[] of
expression and association protected by the First and
Fourteenth Amendments." Button, 371 U.S. at 428-
29. Indeed, for some groups, "association for litigation
may be the most effective form of political association."
Id. at 431.

It is natural that dissenting nonunion employees
would choose an allegedly "anti-union" legal aid
organization when suing a union. Certainly, to choose
a legal aid organization that shared the "the very
foundational objectives," App. B at 42a, of their
litigation opponent would be illogical! Yet, the Second
Circuit permitted the district court to appoint an
attorney as class counsel who agreed with the "very
foundational objectives" of the opposing party.
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This result, so adamantly contrary to the adjudi-
catory system, is possible only if nothing prevents a
judge from considering the views of the funding
organization. Just as judges are in no position to
adjudicate the relative merits of an individual’s
religious beliefs, West Virginia State Board of Educa-
tion v. Barnette, 319 U.S. 624, 642 (1943) (public
officials are prohibited from prescribing what opinions
are orthodox), so they are incompetent to judge the
relative merits of an individual’s (or supporting legal
organization’s) ideological beliefs. If the First Amend-
ment means anything, it means that this is wholly
off-limits.

"The government must abstain from regulating
speech when the specific motivating ideology or the
opinion or perspective of the speaker is the rationale
for the restriction." Rosenberger v. Rector & Visitors
of Univ. of Va., 515 U.S. 819, 829 (1995). Therefore, it
is a First Amendment violation to deny class-counsel
status on the basis of the counsel or the supporting
public-interest legal organization’s viewpoint on
matters of public interest.

If certiorari is not granted, the decision of the
Second Circuit (and Seventh Circuit in Gilpin)
seriously threatens the programs of all members of
the legal aid community that support litigation as
an exercise of First Amendment rights.4~ Here, the

ts These decisions have planted seeds of destruction for the
cause-promoting, legal-aid community’s use of the class-action
device. They have created a "guilt-by-association" test to be
applied to proposed class counsel, and they have opened up a
wealth of discovery opportunities for defense counsel to probe
into the ideological beliefs and associations of individuals who
must rely on legal aid to vindicate their constitutional and sta-
tutory rights. In fact, civil rights defendants will now use the
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utilization of the Foundation’s ideological views to
deny Foundation-sponsored attorneys’ appointment
as class counsel unjustly damages the employees’
rights to exercise their constitutional right to limit
governmentally-coerced association with unions.

Whether intended or not, the circuits’ scrutiny of
the Foundation’s ideological views is reminiscent of
what the Commonwealth of Virginia and others did
in regard to the NAACP in the 1950s and 1960s:

We cannot close our eyes to the fact that the
militant Negro civil rights movement has engen-
dered the intense resentment and opposition of
the politically dominant white community of Vir-
ginia; litigation assisted by the NAACP has been
bitterly fought.

¯ . . Lawsuits attacking racial discrimination, at
least in Virginia, are neither very profitable nor
very popular.

Button, 371 U.S. at 435,443 (footnotes omitted).

The Federal Rules of Civil Procedure, like any
legislation or governmental regulation, must be
construed consistently with the First Amendment.
This Court did not countenance utilization of state
bar rules to prevent legal aid organizations from
vindicating constitutional rights for large classes of

lower courts’ decisions here to pursue the "divide and conquer"
approach. They will attempt to probe civil rights litigants’ ideo-
logical beliefs, the organizations supporting them, as well as
potential class members, in an effort to show a variety of beliefs
and deny appointment of class counsel supported by civil rights
litigants. Courts will then face the job of sorting out which ide-
ologies are compatible, which are worthy of protection, and
which are of so little importance as to allow the matter to pro-
ceed despite the alleged conflict.
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individuals, however controversial they might be.46 It
also should not countenance use of the Federal Rules
to that same end.

This Court should grant certiorari to determine the
constitutionality of a district court’s consideration of
the ideology of public-interest legal organizations in
deciding whether to appoint as class counsel attor-
neys provided by such organizations.

CONCLUSION

For the foregoing reasons, Petitioners urge the
Court to grant their petition, issue a writ of certiorari
to the United States Court of Appeals for the Second
Circuit, and set the case for plenary briefing and
argument on the important questions presented.
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