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QUESTIONS PRESENTED

1. Whether the Supreme Court of North Carolina
correctly held that the Due Process Clause permitted
the State to continue to incarcerate petitioners even
though they had been awarded sufficient sentence-
reduction credits to mandate release.

2. Whether the Supreme Court of North Carolina
correctly held that the Ex Post Facto Clause permitted
the State to refuse to honor the sentence-reduction
credits awarded to petitioners as prescribed by law at
the time of petitioners’ offenses.

(i)



PARTIES TO THE PROCEEDINGS

In Jones v. Keller, the petitioner is Alford Jones,
the petitioner and appellee in the courts below. The
respondents are Alvin W. Keller, Secretary of the
North Carolina Department of Correction, and Michael
Callahan, Administrator of Rutherford Correctional
Center. Keller was respondent and appellant below;
Callahan has been substituted for Susan R. White, Ad-
ministrator of New Hanover Correctional Center, be-
cause Jones has been transferred from New Hanover to
Rutherford.

In Brown v. Department of Correction, the peti-
tioner is Faye Brown, the petitioner and appellee be-
low. The respondents are the North Carolina Depart-
ment of Correction, Alvin W. Keller, Secretary of the
North Carolina Department of Correction, and Ken-
neth Royster, Superintendent of Raleigh Correctional
Center for Women, the respondents and appellants be-
low.

(ii)
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No. 10-

ALFORD JONES,

Petitioner,
V.

ALVIN KELLER, SECRETARY OF THE DEPARTMENT OF

CORRECTION, AND MICHAEL CALLAHAN, ADMINISTRATOR

OF RUTHERFORD CORRECTIONAL CENTER,
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FAYE BROWN,

Petitioner,
V.

NORTH CAROLINA DEPARTMENT OF CORRECTION, ALVIN

KELLER, SECRETARY OF THE DEPARTMENT OF
CORRECTION, AND KENNETH ROYSTER, SUPERINTENDENT

OF RALEIGH CORRECTIONAL CENTER FOR WOMEN,

Respondents.

ON PETITION FOR A WRIT OF CERTIORARI TO THE
SUPREME COURT OF NORTH CAROLINA

PETITION FOR A WRIT OF CERTIORARI

Alford Jones and Faye Brown respectfully petition
for a writ of certiorari to review the judgments of the
Supreme Court of North Carolina.
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OPINIONS BELOW

The opinions of the Supreme Court of North Caro-
lina are reported at 698 S.E.2d 49 and 697 S.E.2d 327
(N.C. 2010). App. 1a-32a; App. 35a-36a. The opinions
and orders of the Superior Court are unreported. App.
39a-66a; App. 67a-94a.’

JURISDICTION

The Supreme Court of North Carolina entered its
judgments on September 16, 2010. This Court has ju-
risdiction pursuant to 28 U.S.C. §1257(a).2

CONSTITUTIONAL PROVISIONS INVOLVED

The Fourteenth Amendment provides in relevant
part:

[N]or shall any State deprive any person of life,
liberty, or property, without due process of
law[.]

U.S. Const. amend. XIV, §1.

’ Faye Brown’s case was decided by a per curiam order for
"the reasons stated in Jones." App. 35a. The same Superior Court
Judge conducted the evidentiary hearings related to petitioners’
habeas petitions and, on substantially identical records, granted
the petitions in materially identical orders. Compare App. 39a-
66a, with App. 67a-94a. The issues in these cases are factually and
legally indistinguishable, and they are presented together for the
convenience of the Court. S. Ct. R. 12.4. For clarity, this petition
tracks the opinion below and refers only to Jones, but all argu-
ments are made on behalf of both petitioners.

2 The Supreme Court’s opinions were filed on August 27, 2010.

Its judgments were entered twenty days after the filing of the
opinion. N.C.R. App. P. 32(b). Certified copies of the judgments
are included in the Appendix. App. 33a-34a; App. 37a-38a.
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The Ex Post Facto Clause provides in relevant
part:

No State shall ... pass any ... ex post facto
Law.

Id. art. I, §10, cl. 1.

STATEMENT

Petitioner Alford Jones is one of approximately 145
current North Carolina inmates sentenced to "life" im-
prisonment for crimes committed between 1974 and
1978, when North Carolina law provided that "[a] sen-
tence of life imprisonment shall be considered as a sen-
tence of imprisonment for a term of 80 years." N.C.
Gen. Star. §14-2 (1974). He has been an exemplary
prisoner for over 35 years. Over that time, the North
Carolina Department of Correction ("DOC") has
awarded him a substantial number of good-time, gain-
time, and merit-time credits for his good behavior and
meritorious conduct. DOC regulations define these
credits as "Sentence Reduction Credits--[t]ime credits
applied to an inmate’s sentence that reduce[] the
amount of time to be served." Department of Correc-
tion, Division of Prisons, Policy and Procedure, ch. B,
§.0110(f) (2007) ("2007 Policy and Procedure") (App.
201a).

As of February 2006, Jones had earned and been
awarded sufficient sentence-reduction credits to man-
date his release. Yet, because he was serving a "life"
sentence, DOC refused to apply his sentence-reduction
credits to reduce his sentence. As a result, he remains
incarcerated--with a release date in 2055--despite hav-
ing completed his lawful sentence years ago.

This Court has repeatedly held that the Due Proc-
ess and Ex Post Facto Clauses bar States from arbi-



trarily depriving inmates of the benefit of sentence-
reduction credits or other release opportunities earned
under existing state law, either by failing to apply the
law faithfully or by applying changes in the law retro-
actively. See, e.g., Wolff v. McDonnell, 418 U.S. 539
(1974); Lynce v. Mathis, 519 U.S. 433 (1997); Weaver v.
Graham, 450 U.S. 24 (1981). The North Carolina Su-
preme Court nonetheless concluded that DOC could
constitutionally refuse to release Jones and other simi-
larly situated inmates. It reasoned that DOC’s deter-
mination that Jones might present a threat to public
safety outweighed "any limited due process liberty in-
terest" he had in having his sentence-reduction credits
used to reduce his sentence. App. 12a.

That reasoning and holding cannot be reconciled
with this Court’s Due Process and Ex Post Facto
Clause precedent, or with the manner in which other
courts have interpreted and applied that precedent.
Moreover, the result of the decision below is that ap-
proximately 145 North Carolina inmates in petitioner’s
position are now serving sentences longer--typically
far longer--than permitted by law. Many, like Jones,
were entitled to release years ago but are now unlikely
to live to their release dates. This is an exceptional,
and exceptionally important, case. This Court should
grant review.

1. Factual and Legal Background. In 1975, peti-
tioner Alford Jones was convicted of one count of first-
degree murder. He received a mandatory death sen-
tence, but that sentence was vacated after this Court
held mandatory capital punishment unconstitutional in
Woodson v. North Carolina, 428 U.S. 280 (1976). On
September 27, 1976, Jones was resentenced to "life"
imprisonment.



When Jones was sentenced, and for a period from
1974 to 1978, the governing North Carolina statute
provided that "[a] sentence of life imprisonment shall
be considered as a sentence of imprisonment for a term
of 80 years." N.C. Gen. Stat. §14-2 (1974) (the "80-year
provision").3 In general, a North Carolina offender may
discharge a term-of-years sentence either through
earning conditional release such as parole, or through
unconditional release--serving the applicable sentence
reduced by any time credits awarded for good behavior
or productive work.

Although the statute provided that Jones’s "life"
sentence "shall be considered as a sentence of impris-
onment for a term of 80 years," DOC recorded Jones’s
sentence as though he had received an indeterminate
life sentence. DOC recorded Jones’s expected release
date as "99/99/99" or "Life"~designations used for in-
determinate life sentences with no expiration or release
date. See App. 157a-158a. That erroneous designation
did not, however, preclude Jones from earning and be-
ing awarded a substantial number of sentence-
reduction credits under DOC’s rules and regulations.

When the 80-year provision took effect in 1974,
North Carolina law had long granted the Secretary of
Correction and his predecessors the power to enact
"rules and regulations" governing "allowances of time
for good behavior" to reduce prisoners’ sentences or

3 Although Jones was technically sentenced pursuant to 1973
North Carolina Session Laws, chapter 1201, section 7, his ’qAfe"
sentence is governed by North Carolina General Statute §14-2 and
this petition adopts the convention of the North Carolina Supreme
Court in referring to him as "sentence[d] under ... §14-2," App.
15a.



accelerate their eligibility for parole. N.C. Gen. Stat.
§148-11 (1955); id. §148-13 (1955); id. §148-13 (1974). At
first, the Secretary exercised that power by promulgat-
ing internal policies governing sentence-reduction cred-
its. After enactment of the North Carolina Administra-
tive Procedure Act, N.C. Gen. Stat. §§150B-1 et seq., in
1973, the Secretary promulgated formal regulations
codifying those policies and practices. See App. 97a-
98a.

DOC’s regulations provided that prisoners would
be awarded sentence-reduction credits for good con-
duct ("Good Time" credits) and productive work
("Gained Time" credits). The regulations mandated
that, once awarded, "Good Time shall be subjected to
forfeiture [only] for misbehavior," and "Gained Time
shall not be subjected to forfeiture." 5 N.C. Admin.
Code 2B.0101, 2B.0102 (1976) (App. 177a).4 The regula-
tions specifically provided that "[a]ll inmate[s], includ-
ing ... those with life terms," were eligible for Good
Time and that "[a]ll inmates who perform work ... shall
be allowed additional Gained Time." Id. (emphasis
added). DOC applied these credits to reduce the sen-
tences of prisoners serving terms of years. For in-
mates serving indeterminate life sentences, DOC ap-

4 At the time Jones committed his crime and was sentenced,
the regulations provided that inmates "shall be allowed a maxi-
mum of 107 days Good Time for acceptable behavior for each year
served" and that additional Gained Time "equivalent to [6.89% to
18.98%] of the remaining sentence .... shall be allowed" for full- or
part-time work or participation in training programs. 5 N.C. Admin.
Code 2B.0101, 2B.0102 (1976) (App. 177a-179a). In the manual pro-
vided to North Carolina inmates in 1976, Good Time and Gained
Time were discussed under the heading "Sentence Reductions" and
referred to as providing "reduction[s] in sentence." App. 181a.



plied good-time and gained-time credits to determine
parole eligibility and custody grade, and to reduce the
sentence if it were commuted to a term of years. See
App. 98a.

In 1979, the North Carolina Fair Sentencing Act
("FSA") eliminated the Secretary’s discretion to pro-
vide sentence-reduction credits to certain classes of fu-
ture inmates, but reauthorized the Secretary to prom-
ulgate regulations regarding "deductions of time" for
all pre-FSA inmates, including those sentenced under
the 80-year provision. See 1979 N.C. Sess. Laws, ch.
760, §4 (codified in relevant part at N.C. Gen. Stat.
§148-13(b)). In 1983, pursuant to that authorization, the
Secretary issued regulations providing that "all in-
mates sentenced for crimes committed before July 1,
1981 ... shall be allowed" day-for-day good time and
gain time at specified rates. 5 N.C. Admin. Code
2B.0102, 2B.0103 (1983) (emphasis added) (App. 183a-
184a); see also id. 2B.0101 (regulations "establish[] a
method of computing" those credits). As in prior regu-
lations, the Secretary provided that good time "shall be
subject to forfeiture ... for major infractions," but that
gain time "shall not be subject to forfeiture." Id.
2B.0102, 2B.0103 (App. 184a-185a).5

In 1994, after DOC’s regulations were removed
from the Administrative Code, see 1991 N.C. Sess.

5 Section 148-13(b) was repealed in 1994 as part of North
Carolina’s Structured Sentencing regime, see N.C. Gen. Star.
§§15A-1340.10 et seq., but the new law contained a savings clause
providing that "the statutes that would be applicable to [pre-
existing] sentences ... remain applicable," 1994 N.C. Sess. Laws,
ch. 24, §14(b). This clause provides the present statutory authority
for the regulations at issue.
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Laws, ch. 477, §3, the Secretary issued an internal "Pol-
icy and Procedure" substantially identical to the regu-
lations as previously set forth in the Administrative
Code. These regulations defined good, gain, and merit
time as "credits applied to an inmate’s sentence that
reduce the amount of time to be served." Department
of Correction, Division of Prisons, Policy and Proce-
dure, ch. B, §.0110(6) (1995) (defining "Sentence Reduc-
tion Credits") (App. 192a). While the Secretary specifi-
cally excluded seven categories of inmates from receiv-
ing sentence-reduction credits, inmates sentenced un-
der the 80-year provision are not among them. See id.
§§.0111, .0112 (App. 194a-196a). To the contrary, in the
regulations currently in effect, "inmates sentenced as
felons for crimes they committed prior to October 1,
1994" are specifically named as among those who "are
awarded" or "shall be allowed" those credits. 2007 Pol-
icy and Procedure, §§.0110, .0112, .0113 (App. 200a-
203a).

Jones has been a model prisoner. He entered the
prison system at age twenty, and over thirty-five years
of imprisonment he has earned his General Equivalency
Diploma, married, and successfully held many jobs,
some of which required him to work outside the prison.
See, e.g., App. 124a-126a. His good conduct and produc-
tive work have earned him 14,041 days of good time,
2,146 days of gain time, and 1,745 days of merit time
under DOC’s regulations. App. 57a. It is undisputed
that, if the credits he earned had been applied to reduce
his sentence, Jones would have been entitled to uncon-
ditional release in February 2006. App. 58a.6

6 Brown has similarly worked outside of prison since 1989 and
has earned substantial periods of unsupervised community release.



In 2005, another inmate sentenced under the 80-
year provision, Bobby Bowden, filed a state habeas pe-
tition seeking his release on the ground that, when the
good time, gain time, and merit time he had earned
were applied to reduce his sentence, he had fully served
his 80-year prison term. The State argued in response
that the statute’s 80-year provision "does not govern
the length of defendant’s sentence in prison, but applies
only when determining his eligibility for parole." State
v. Bowden, 668 S.E.2d 107, 109 (N.C. Ct. App. 2008).
The North Carolina Court of Appeals unequivocally re-
jected that argument, holding that the statute "treats
defendant’s life sentence as an 80-year sentence for all
purposes .... The plain language of the statute states
that life imprisonment shall be considered as a sentence
of imprisonment for a term of 80 years in the State’s
prison without any limitation or restriction." Id. at 109-
110 (emphasis added). It remanded for a determination
of the precise number of credits Bowden had earned.7

In response, state officials released a list of prison-
ers (including Jones and Brown) who had been sen-
tenced under the 80-year provision and had earned suf-
ficient sentence-reduction credits to entitle them to re-
lease, stating that DOC had "no choice but to release
them" on October 29, 2009, the anticipated date of the

See App. 153a-154a. Her good conduct and productive work have
earned her 14,103 days of good time, 2,419 days of gain time, and
484 days of merit time-credits that, if applied to her sentence,
would have entitled her to release in February 2009. App. 85a-86a.
Her current release date is August 2055. App. 84a.

7 The North Carolina Supreme Court granted review in Bow-
den, but subsequently dismissed it as improvidently allowed. State
v. Bowden, 683 S.E.2d 208 (N.C. 2009).
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mandate in Bowden.8 On October 22, 2009, however,
Governor Beverly Perdue issued a statement promis-
ing that the "offenders will not be released" and pub-
licly stated that "she would risk being thrown in jail be-
fore she authorized the inmates’ release.’’9 The State
did not release any of the prisoners it had identified on
the date of the Bowden mandate, or at all.

Instead, on November 10, 2009, Secretary of Cor-
rection Alvin Keller issued a memorandum directing
DOC to calculate unconditional release dates for in-
mates sentenced under the 80-year provision but
without taking account of the sentence-reduction cred-
its they had earned. See App. 107a-108a. Acknowledg-
ing that DOC--having wrongly interpreted the stat-
ute--had failed to calculate a release date for those in-
mates, Keller directed DOC to correct its records to
reflect an unconditional release date of "80 years minus
applicable jail credit," which is credit for time served
while awaiting conviction and sentencing. App. 107a.
Keller did not direct DOC, in calculating the inmates’
unconditional release date, to apply the sentence-
reduction credits inmates had earned, and DOC did not
do so. Thus, the "Offender Public Information" portion
of the DOC website currently lists Jones’s release date
as February 27, 2055.

8 Locke, State Forced To Free 20 Violent Criminals, News &

Observer, Oct. 16, 2009, available at 2009 WLNR 20447698.
9 Statement from the Governor Regarding Prisoner Release,

Governor Says Offenders Will Not Be Turned Loose, Oct. 22, 2009,
available at www.governor.state.nc.us/NewsItems/PressRelease
Detail.aspx?newsItemJd=727; Locke, Perdue Will Block Inmates’
Release, News & Observer, Oct. 23, 2009, available at 2009 WLNR
21055443.
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2. Proceedings Below. On November 18, 2009,
Jones filed a petition for a writ of habeas corpus in the
Superior Court of Wayne County. Jones contended
that the State could not, consistent with the federal
Due Process and Ex Post Facto Clauses, refuse to
honor the good-time, gain-time, and merit-time credits
he had been awarded, and that if his credits were hon-
ored, he would be entitled to immediate release.

At an evidentiary hearing, Secretary Keller testi-
fied that until Bowden held "otherwise," he and past
Secretaries had believed that inmates sentenced under
the 80-year provision were serving indeterminate life
sentences. App. 146a. Keller stated that--consistent
with DOC’s treatment of prisoners serving indetermi-
nate life sentences--DOC had awarded Jones good-
time, gain-time, and merit-time credits, but only for the
limited purposes of determining parole eligibility and
custody grade, and for reducing Jones’s sentence if the
sentence were commuted to a term of years. App.
139a-140a, 147a; see also App. 98a-99a. In short, DOC
"never considered that the[] [sentence-reduction] regu-
lations applied to Jones or other inmates similarly situ-
ated for the purpose of calculating an unconditional re-
lease date." App. 13a. After Bowden rejected the
State’s contrary position and held that the "life" sen-
tences imposed under the 80-year provision were sen-
tences of a definite "term of 80 years," Keller testified
that he considered the matter and decided not to apply
the sentence-reduction credits awarded to Jones and
others sentenced under the 80-year provision to reduce
their sentences. App. 152a; see also App. 98-99a.

On December 14, 2009, the trial court granted
Jones’s petition. App. 66a. The court found that DOC
had awarded Jones good time, gain time, and merit
time according to the "regulations, policy, and proce-
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dure the Department itself put into effect," and held
that Jones, like any other inmate serving a term-of-
years sentence, was entitled "to have these credits de-
ducted from his sentence for all purposes, including the
calculation of an unconditional release date." App. 63a-
64a, 65a. The trial court reasoned that Jones had a lib-
erty interest in the credits that he had earned and that
DOC’s "policy of applying earned sentence reduction
credits to Petitioner’s sentence only for the purposes of
calculating parole eligibility, making custody determi-
nations, and calculating an unconditional release date in
the event of a gubernatorial commutation is a violation
of Petitioner’s [federal] due process rights." App. 64a.
Finding that, in light of the credits Jones had been
awarded, his sentence had expired in February 2006,
the trial court ordered that Jones be immediately re-
leased. App. 65-66a.~°

The Supreme Court of North Carolina granted re-
view and reversed. Notably, the court agreed that, be-
fore Bowden, the State had interpreted the 80-year
provision incorrectly: "Although DOC interpreted a
life sentence imposed under that statute to be an inde-
terminate sentence that would expire only upon an in-
mate’s death, this statute unambiguously defined
Jones’s sentence as a determinate term of imprison-
ment for eighty years." App. 4a. The court also ac-
knowledged that "DOC’s regulations provide for good
time, gain time, and merit time to be credited against
an inmate’s sentence," and that Jones had accrued suf-
ficient such credits to be released if the credits were in

1o The Superior Court reached the same result on Brown’s pe-
tition, entering a nearly identical order on the same day. See App.
67a-94a.
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fact used to reduce his sentence. App. 2a, 6a-7a (citing
regulations).

The North Carolina court nonetheless held that the
State could lawfully continue to imprison Jones, and
other inmates convicted of first-degree murder and
sentenced under the 80-year provision, without honor-
ing their sentence-reduction credits. App. 15a-16a.~1 It
reasoned that DOC had never used good-time, gain-
time, or merit-time credits to calculate an unconditional
release date for prisoners sentenced under the 80-year
provision, but had treated those prisoners as serving
indeterminate life sentences. App. 7a-8a. Although the
court acknowledged that DOC’s practice in that regard
was based on a legal error, App. 4a, it nevertheless "de-
fer[red]" to DOC’s position that, under its regulations,
Jones was entitled to application of his sentence-
reduction credits only to determine parole eligibility
and custody grade, not to reduce his sentence, App. 7a-
8a.I~

l l The North Carolina court did not explain why it limited its

holding to inmates convicted of first-degree murder. Inmates con-
victed of other crimes were also sentenced to "life" under the 80-
year provision, and there is no statute or regulation distinguishing
among such inmates’ eligibility for sentence-reduction credits on
the basis of the offense committed. Nor is there any way to cabin
the court’s reasoning to the subgroup of prisoners serving 80-year
"life" sentences for first-degree murder.

12 Although the Supreme Court stated that it was "defer[ring]

to DOC’s interpretation of its regulations," App. 8a, it never ex-
plained how that "interpretation" was grounded in the regulations
themselves. Indeed, it acknowledged that "DOC’s regulations pro-
vide for good time, gain time, and merit time to be credited against
an inmate’s sentence." App. 6a (emphasis added).
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The North Carolina court then purported to rely on
this Court’s precedent in holding that Jones’s continued
imprisonment did not offend the Due Process Clause.
It read this Court’s precedents as recognizing a mini-
mal liberty interest in sentence-reduction credits, but
as permitting that interest to be balanced against the
State’s interest in keeping inmates in prison:

As indicated by [Wolff v. McDonnell, 418 U.S.
539 (1974), Hewitt v. Helms, 459 U.S. 460
(1983), and Sandin v. Conner, 515 U.S. 472
(1995)], Jones’s liberty interest in good time,
gain time, and merit time is limited. Thus, his
liberty interest, if any, in having these credits
used for the purpose of calculating his date of
unconditional release is de minimis ... when
contrasted with the State’s compelling interest
in keeping inmates incarcerated until they can
be released with safety to themselves and to
the public.

App. lla. The court concluded that "DOC’s determina-
tion that Jones’s immediate unconditional release would
endanger public safety in any respect is a compelling
State interest outweighing any limited due process lib-
erty interest Jones may have in application of his good
time, gain time, and merit time credits to his uncondi-
tional release." App. 12a.~3

13 In fact, the State never argued that Jones’s release would
endanger public safety, and neither the Superior Court nor the
Supreme Court made any such finding. Both Jones and Brown
have long been minimum-security prisoners and have been
granted community and work release without incident. See App.
124a-126a; App. 153a-154a.
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The Supreme Court also rejected Jones’s argu-
ments under the Ex Post Facto Clause. As noted, the
Supreme Court acknowledged that, prior to Bowden,
DOC had incorrectly "interpreted a life sentence im-
posed under [the 80-year provision] to be an indetermi-
nate sentence that would expire only upon an inmate’s
death," rather than "a determinate term of imprison-
ment for eighty years." App. 4a. And it was undis-
puted that DOC had always applied sentence-reduction
credits to reduce the sentences of prisoners serving a
determinate term of years. App. 141a. It was not until
after Bowden that DOC decided to treat one particular
group of inmates serving a determinate sentence dif-
ferently, refusing to honor their sentence-reduction
credits. The Court nonetheless concluded that "Jones
has suffered no ex post facto violation" because "DOC
[has not] changed its interpretation of its applicable
regulations." App. 14a.14

Justices Timmons-Goodson and Hudson dissented.
The dissent noted that it was undisputed that "DOC is,
and was at all times ... obligated to treat Jones’s sen-
tence as a determinate sentence of eighty years" ac-
cording to statute, and that "Jones ’has been awarded
good time, gain time, and merit time credits.’" App.
25a, 26a. And it explained:

DOC regulations involving sentence reduc-
tion credits are not minor. Whether an inmate
has fully served his sentence and is entitled to
release from imprisonment is a question deeply

~4 The Supreme Court wrongly stated that "the superior court
correctly found ... no ex post facto violation." App. 13a-14a. In
fact, having found a due process violation, the trial court did not
reach the issue.



16

implicating fundamental constitutional rights.
The majority asserts that Jones’s liberty inter-
est in his sentence reduction credits is "de
minimis" .... The majority cites no authority
for this pronouncement, which conflicts with
the United States Supreme Court’s decisions in
Wolff and Weaver ....

Today’s decision offends common notions of
fundamental fairness. For thirty years, Jones
has behaved well, participated in prison work
release and study programs, and otherwise
performed the conditions necessary to earn
sentence reduction credits. Now the State re-
fuses to grant Jones the benefit of his efforts.
... [T]he rejection of Jones’s fundamental lib-
erty interests in favor of the DOC’s "interpre-
tation" of an unwritten and heretofore unar-
ticulated practice is a departure from estab-
lished principles .... Today’s decision condones
spontaneous rule-making by the DOC that tar-
gets individuals retroactively, thereby abdicat-
ing this Court’s role as a protector of Constitu-
tional liberty rights.

App. 30a-31a (citation omitted).

REASONS FOR GRANTING THE WRIT

This Court has long held that a State may not, con-
sistent with due process, arbitrarily revoke sentence-
reduction credits prisoners have been awarded under
state law, thus depriving them of liberty by lengthen-
ing their term of imprisonment. As this Court ex-
plained in Wolffv. McDonnell, 418 U.S. 539, 558 (1974):
"[A] person’s liberty is equally protected, even when
the liberty itself is a statutory creation of the State.
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The touchstone of due process is protection of the indi-
vidual against arbitrary action of government."

Thus,~ when a State enacts a scheme rewarding
good conduct with sentence-reduction credits that can
be forfeited only for disciplinary violations, procedural
due process requires notice of the alleged violation and
an opportunity for the prisoner to be heard before the
credits can be taken away. See Wolff, 418 U.S. at 563-
566. It follows that where--as here--a State has
awarded sentence-reduction credits that cannot be for-
feited, or that can be forfeited only for disciplinary vio-
lations that the prisoner is not alleged to have commit-
ted, retroactive deprivation of those credits will always
violate the Due Process Clause. Simply put, the State
cannot arbitrarily continue to incarcerate an inmate
who has fully served the sentence prescribed by law.

This Court has squarely held that such a retroac-
tive deprivation of sentence-reduction credits also vio-
lates the Ex Post Facto Clause, which prohibits "in-
flict[ing] a greater punishment, than the law annexed to
the crime, when committed." Calder v. Bull, 3 U.S. (3
Dall.) 386, 390 (1798). If--as here--a system of sen-
tence-reduction credits is in place when an offense is
committed, later depriving the offender of credits
awarded under that system amounts to lengthening the
sentence to which he was subject at the time of the
crime. See Lynce v. Mathis, 519 U.S. 433, 439-447
(1997); Weaver v. Graham, 450 U.S. 24, 31-36 (1981).
Such a retroactive deprivation represents the very "ar-
bitrary and potentially vindictive legislation" against
which the Ex Post Facto Clause is designed to guard.
Weaver, 450 U.S. at 29.

The North Carolina Supreme Court’s decision
wholly disregarded these basic principles. In rejecting
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Jones’s due process claim, the court first purported to
"defer" to DOC’s position that Jones should be treated
as if he were serving an indefinite life sentence even
though, as the court itself acknowledged, that position
was based on an erroneous reading of the "unambigu-
ous" governing statute. The court then read this
Court’s due process jurisprudence to permit the balanc-
ing of an inmate’s interest in being released after fully
serving his sentence against the State’s general inter-
est in public safety. That notion appears nowhere in
this Court’s decisions and cannot be reconciled with
principles of due process. Conducting that novel bal-
ancing test, the North Carolina Supreme Court con-
cluded that a prisoner has only a "de minimis" interest
in having sentence-reduction credits honored--an in-
terest easily outweighed by the possible benefits of
keeping the prisoner incarcerated. But the interest in
being, free from imprisonment--absent a lawful convic-
tion and sentence--is simply not susceptible to being
casually balanced away in that manner.

The North Carolina Supreme Court similarly mis-
apprehended this Court’s Ex Post Facto Clause deci-
sions. The court acknowledged that, before Bowden,
DOC wrongly interpreted the governing statute as
meaning that prisoners sentenced under the 80-year
provision were serving an indeterminate life sentence,
and that Jones and others sentenced under that provi-
sion were in fact serving a determinate 80-year sen-
tence. The court further acknowledged that DOC’s
regulations permit all prisoners to earn good-time,
gain-time, and merit-time credit, that DOC had always
used these credits to reduce the sentences of prisoners
serving terms of years, and that Jones had earned
enough credits to entitle him to release if his credits
were applied against his sentence. Yet it inexplicably



19

held that the State did not change its policy regarding
sentence-reduction credits when, after Bowden, it an-
nounced for the first time that it would not honor sen-
tence-reduction credits awarded to a particular group
of inmates serving terms of years--those sentenced
under the 80-year provision. In essence, the court
treated DOC’s mistaken belief that Jones and similarly
situated prisoners were serving indefinite life sen-
tences as somehow excusing its refusal to honor the
sentence-reduction credits it had awarded once its mis-
take was recognized.

The North Carolina Supreme Court’s decision in
this case is an outlier. Petitioners have discovered no
other decisions employing a similar analysis. That is no
doubt because, as the dissent recognized, the North
Carolina court strayed so far from current precedent
describing and applying basic constitutional principles
that restrain arbitrary government action. But this
case is not merely a matter of correcting an anomalous
legal error. If followed, the North Carolina court’s
analysis would sow confusion regarding the meaning of
this Court’s precedent and would seriously undermine
the protections this Court has recognized for prison-
ers--and for others--under the Due Process and Ex
Post Facto Clauses. And it will mean that Alford Jones
and approximately 145 other prisoners, who have been
imprisoned since the mid-1970s and have either already
served or will soon have served their full sentences,
will remain unlawfully incarcerated for decades after
they should have been released. This Court should not
permit that decision to escape review.
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I. THE DECISION BELOW CANNOT BE RECONCILED WITH
THIS COURT’S PRECEDENT UNDER THE DUE PROCESS
/~D EX POST FACTO CLAUSES

A. The Decision Below Contravenes This
Court’s Due Process Jurisprudence

The North Carolina court acknowledged all the
facts that should have compelled it to conclude that
Jones’s continued incarceration violated due process:
(1) before the decision in Bowden, the State had
wrongly "interpreted a life sentence imposed under
[the 80-year provision] to be an indeterminate sentence
that would expire only upon an inmate’s death," App.
4a; (2) in fact, the "statute unambiguously defined
Jones’s sentence as a determinate term of imprison-
ment for eighty years," id.; (3) "DOC’s regulations pro-
vide for good time, gain time, and merit time to be cred-
ited against an inmate’s sentence," App. 6a; (4) the
regulations provided that good time could be revoked
only for serious misconduct, and gain time and merit
time not at all, App. 7a; and (5) "[a]s of 30 November
2009, Jones had accrued" 17,932 days of credit, App.
2a--a sufficient amount to mandate his release if "cred-
ited against [his] sentence" as the regulations direct,
App. 2a, 6a-7a (citing regulations).

Yet the North Carolina court held that Jones could
constitutionally be kept in prison for almost 50 more
years. To reach that result, the court employed reason-
ing that drains the basic guarantee of due process--
"protection of the individual against arbitrary action of
government," Wolff, 418 U.S. at 558--of any real sub-
stance. And while the North Carolina court purported
to apply this Court’s precedent, it rendered that prece-
dent unrecognizable in the process.
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The court first observed that DOC ’"has never used
good time, gain time, or merit time credits in the calcu-
lation of unconditional release dates for inmates who
received sentences of life imprisonment.’" App. 7a.
Rather, for inmates serving indeterminate life sen-
tences--as to which there could be no unconditional re-
lease date--DOC used the credits only to determine
parole eligibility and custody grade. Id. Having mis-
takenly believed that Jones fell in that class, DOC did
not calculate an unconditional release date for him; its
records "reflect a release date of ’Life.’" Id. DOC thus
conceded that Jones had earned and been awarded
good-time, gain-time, and merit-time credits, but ar-
gued that Jones’s credits "were not awarded to him for
purposes of unconditional release," App. 8a, because
DOC "never considered that these regulations applied
to Jones ... for the purpose of calculating an uncondi-
tional release date," App. 13a.

Despite its previous acknowledgment that DOC’s
treatment of Jones as serving an indeterminate life
sentence was legal error--a misreading of an "unambi-
guous[]" statute--the court stated that it would "defer
to DOC’s interpretation of its regulations." App. 8a.
But an error of law is not a legitimate "interpretation."
Neither the court nor DOC pointed to anything in the
governing statutes or regulations supporting a distinc-
tion between inmates sentenced under the 80-year pro-
vision and other inmates with determinate sentences.
Nor did the State offer a single example of an inmate
serving a term of years whose sentence-reduction cred-
its were not used to reduce his sentence. Indeed, the
Secretary conceded that if Jones’s Judgment and
Commitment form read "80 years," or if the governor
commuted his sentence to a term of 80 years, DOC
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would apply the sentence-reduction credits that he had
earned. App. 128a-130a, 133a.

Nonetheless, DOC contended, and the court appar-
ently agreed, that because DOC had not understood
that inmates sentenced under the 80-year provision
were serving terms of years, and thus had not under-
stood that the sentence-reduction credits those inmates
were awarded would reduce their sentences, DOC
should be entitled to refuse to honor those credits.
App. 13a. As the dissent put it, "DOC essentially ar-
gues that because it has fundamentally misappre-
hended the nature of Jones’s sentence for the past
thirty years, it should be allowed to perpetuate its mis-
take." App. 25a. By purporting to "defer" to that ar-
gument, the North Carolina court merely condoned
DOC’s arbitrary decision, now that it has been made
aware that Jones is not serving an indeterminate life
sentence, to continue to treat him as though he were.
However couched, such reasoning wrongly sanctions
the deprivation of liberty without due process of law.

Indeed, the North Carolina court appeared to rec-
ognize that such so-called "deference" could not win the
day. It thus purported to test DOC’s actions against
the requirements of this Court’s due process prece-
dents. In doing so, however, it severely distorted those
precedents, reaching a result that cannot be squared
with the principles this Court has established.

The North Carolina court opined that "[w]hile a
prisoner retains basic constitutional rights, the Su-
preme Court has found that an inmate’s liberty inter-
ests derived from the Fourteenth Amendment are lim-
ited, given the nature of incarceration." App. 10a (cita-
tion omitted). Thus, while recognizing that deprivation
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of sentence-reduction credits implicates the Due Proc-
ess Clause, the court reasoned:

As indicated by Wolff, Helms, and Sandin,
Jones’s liberty interest in good time, gain time,
and merit time is limited. Thus, his liberty in-
terest, if any, in having those credits used for
the purpose of calculating his date of uncondi-
tional release is de minimis, particularly when
contrasted with the State’s compelling interest
in keeping inmates incarcerated until they can
be released with safety to themselves and to
the public.

App. 11a.

None of this Court’s precedents, however, remotely
supports the characterization of an inmate’s interest in
freedom from even a day of incarceration--let alone
decades of imprisonment--as "de minimis." Nor does
anything in this Court’s decisions suggest that the lib-
erty interest in retaining sentence-reduction credits
awarded by the State may be balanced against the
State’s purported interest in continued incarceration.

To the contrary, this Court has consistently held
that freedom from restraint "is the most elemental of
liberty interests." Hamdi v. Rumsfeld, 542 U.S. 507,
529 (2004) (plurality). If a prisoner were sentenced to
ten years, and the State decided to imprison him for
twenty based on nothing more than a generalized no-
tion that keeping inmates in prison longer furthers pub-
lic safety, the due process violation would be obvious.
When an inmate is entitled to a shortened sentence
based on good-time credits granted by prison officials,
refusing to honor that entitlement for no reason other
than the same generalized safety concern works an
identical due process violation.
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This Court thus held in Wolff that while "the Con-
stitution itself does not guarantee good-time credit for
satisfactory behavior while in prison," where such cred-
its are awarded by a State, an inmate’s interest in those
credits "has real substance and is sufficiently embraced
within Fourteenth Amendment ’liberty’ to entitle [the
inmate] to those minimum procedures appropriate un-
der the circumstances and required by the Due Process
Clause to insure that the state-created right is not arbi-
trarily abrogated." 418 U.S. at 557. Wolff concluded
that a prisoner accused of misconduct sufficient to war-
rant such a serious sanction was entitled to pre-
deprivation written notice and a hearing at which he
could call witnesses. See id. at 563-566. In determining
what process was due under the circumstances, this
Court properly took into account both the inmate’s in-
terest and the prison’s interest in a safe and workable
disciplinary process, see id. at 556, 572, balancing those
interests in the same way this Court has found appro-
priate in other contexts, see, e.g., Mathews v. Eldridge,
424 U.S. 319, 335 (1976).

But Wolff did not suggest that one’s right to free-
dom, even if State-created, may be considered "de
minimis" or balanced away in the cavalier manner
adopted by the North Carolina court. The question in
Wolff was the minimum process due before sentence-
reduction credits could be revoked for serious miscon-
duct, not--as here--whether sentence-reduction cred-
its that, under the State’s own rules, may be revoked
only for misconduct (or not at all) can nonetheless be
taken away based on a State’s generalized "interest in
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keeping inmates incarcerated." App. lla.15 In fact,
Wolff makes clear that sentence-reduction credits can-
not be revoked in this manner: The State may rescind
such credits only for the reasons specified in its existing
regulations. To find otherwise drains the liberty inter-
est created by those sentence-reduction policies of any
"real substance." Wolff, 418 U.S. at 557. The North
Carolina Supreme Court’s contrary decision cannot be
reconciled with this Court’s precedent or with basic
principles of due process.

B. The Decision Below Contravenes This
Court’s Ex Post Facto Jurisprudence

A law violates the Ex Post Facto Clause if it im-
poses "a greater punishment, than the law annexed to
the crime, when committed." Calder, 3 U.S. (3 Dall.) at
390 (emphasis omitted).~6 This Court has long held that

15 Helms and Sandin provide no more support for the North
Carolina court’s analysis. Helms held that a prisoner had received
all the process necessary before being placed in administrative
segregation. Hewitt v. Helms, 459 U.S. 460, 472 (1983). Sandin
reaffu’med Wolffs rule that sentence-reduction credits are a pro-
tected liberty interest, but refined the Court’s analysis regarding
the existence of liberty interests in other "incidents of prison life"
by limiting those interests to "freedom from restraint which ...
imposes atypical and significant hardship on the inmate." Sandin
v. Conner, 515 U.S. 472, 483-484 (1995). Both decisions focused on
the amount of process required in certain disciplinary proceedings
for prisoners who were legally convicted and sentenced. Neither
remotely suggested that an interest in being released after com-
pleting one’s sentence could be "de minimis."

16 By its terms, the Ex Post Facto Clause applies only to leg-
islative enactments. Yet this Court has recognized that "the citi-
zen should be secure against deprivation for past conduct by legis-
lative enactment, under any form, however disguised," and that
the Clause’s protection should not ’%e evaded by the form of the
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eligibility for sentence-reduction credits implicates the
Ex Post Facto Clause because it is ’"part of the [of-
fender’s] sentence’": It is ’"one determinant of [an
fender’s] prison term--and ... his effective sentence is
altered once this determinant is changed."’ Lynce v.
Mathis, 519 U.S. 433, 445 (1997) (quoting Weaver v.
Graham, 450 U.S. 24, 32 (1981)).

Determining whether a change in the law aggra-
vates the punishment attached to the crime in contra-
vention of the Ex Post Facto Clause is a two-part in-
quiry: The new rule ’"must apply to events occurring
before its enactment,’ and it ’must disadvantage the ofl
fender affected by it."’ Lynce, 519 U.S. at 441. "The
relevant inquiry" with respect to disadvantage is
whether the challenged action has "the effect of length-
ening ... [the] period of incarceration." Id. at 443.

Here, the North Carolina Supreme Court con-
cluded that no ex post facto violation occurred because
"DOC [had not] changed its interpretation of its appli-
cable regulations." App. 14a. The court’s own recita-
tion of the facts, however, forecloses that conclusion.
At the time of Jones’s offense--and throughout his in-
carceration--DOC’s admitted policy was to apply good-
time, gain-time, and merit-time credits to reduce the
sentence of all inmates serving terms of years. App.
141a. The court acknowledged that, before the decision
in Bowden, DOC had incorrectly "interpreted a life sen-
tence imposed under [the 80-year provision] to be an

enactment." Cummings v. Missouri, 71 U.S. 277, 325 (1877). Ac-
cordingly, this Court has held that retroactive increases in pun-
ishment resulting from changes in administrative policies and
practices may violate the Ex Post Facto Clause. See Garner v.
Jones, 529 U.S. 244,252-253 (2000).
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indeterminate sentence that would expire only upon an
inmate’s death," when, in fact, Jones was at all times
serving "a determinate term of imprisonment for
eighty years." App. 4a. The State’s decision, after
Bowden, not to honor the sentence-reduction credits
that Jones--an inmate serving a term of years--had
earned and been awarded thus necessarily disadvan-
taged Jones by lengthening his sentence. Moreover,
because it effectively revoked the sentence-reduction
credits Jones had already earned under the regulations
in place at the time of his offense and sentencing, the
State’s decision "was clearly retrospective." Lynce, 519
U.S. at 441.

The North Carolina court’s contrary decision allows
DOC to trade on its own legal error regarding Jones’s
sentence in order to evade the Ex Post Facto Clause.
While the court did not elaborate on its reasoning, it
presumably concluded either that Jones had never
earned sentence-reduction credits because DOC’s mis-
take of law prevented Jones from earning them, or that
because DOC’s present position and its prior error led
to the same result, DOC had not "changed its position"
regarding Jones’s eligibility for sentence-reduction
credits. Both conclusions are wrong for the same rea-
son.

This Court’s precedents are plain that the Ex Post
Facto Clause is violated when the challenged action is
’"more onerous than the prior law."’ Miller v. Florida
482 U.S. 423, 431 (1987) (emphasis added). The regula-
tions in effect on the date of Jones’s offense granted
"allowances of time" at specified rates to "[a]ll in-
mate[s], including ... those with life terms." App. 177a.
Consistent with the plain meaning and obvious purpose
of providing "allowances of time," DOC applied those
allowances to the calculation of an earlier unconditional
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release date for all inmates who had one. App. 135a-
136a. Notwithstanding DOC’s mistaken belief that
Jones had no "unconditional release date to which [his
allowances] could be applied," App. 98a-99a, Jones, who
was serving an 80-year sentence by statute, was always
an inmate with an unconditional release date as a mat-
ter of law. Thus, he was eligible to earn--and did
earn--sentence-reduction credits under the policies
governing his sentence at the time of his offense.

When the decision in Bowden compelled DOC to
recognize that, by statute, Jones was serving a term-of-
years sentence--and not an indeterminate life sentence
with no unconditional release date--DOC decided to
treat Jones as if he were serving an indeterminate life
sentence. While that decision might have been statuto-
rily permissible if applied prospectively, "[t]he pres-
ence of discretion does not displace the protections of
the Ex Post Facto Clause." Garner v. Jones, 529 U.S.
244, 253 (2000). Thus, DOC may not retroactively apply
its decision to Jones, nullifying the sentence-reduction
credits he has validly accrued, merely because DOC as-
serts that it would have promulgated regulations deny-
ing Jones such credits if it had only known the law.

Such revisionist impulses--a State’s decision, after
the fact, to punish a particular person or group more
severely than prior law provided--are precisely what
the Ex Post Facto Clause is designed to protect
against. See Miller, 482 U.S. at 429; Weaver, 450 U.S.
at 29; Landgrafv. USI Film Prods., 511 U.S. 244, 266
(1994) (government officials, in response to political
pressures, "may be tempted to use retroactive legisla-
tion as a means of retribution against unpopular groups
or individuals"). Here, the record reveals that Secre-
tary Keller’s memorandum, App. 107a-108a, was
prompted by concerns, echoed by certain elected state
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officials, about the impending release of inmates sen-
tenced under the 80-year provision. Such concerns,
whatever their validity, run afoul of the Ex Post Facto
Clause where, as here, they result in action that retro-
actively imposes a greater punishment on a specific
group.

Here, as in Lynce, "it is ... obvious that the retroac-
tive change was intended to prevent the early release
of prisoners convicted of murder-related offenses who
had accumulated" a right to mandatory release under
regulations established by law. 519 U.S. at 445. If al-
lowed to stand, the North Carolina Supreme Court’s
decision permitting the State to double the sentences of
145 prisoners--simply because, in hindsight, the State
wishes it had sentenced them differently--will signifi-
cantly erode the Ex Post Facto Clause’s protections.

II. THE REASONING BELOW CONFLICTS WITH NUMEROUS
FEDERAL AND STATE APPEALS COURT DECISIONS

The North Carolina Supreme Court’s ruling is un-
precedented. Other courts have specifically disap-
proved each of the novel elements of its reasoning,
holding that a de minimis exception for liberty inter-
ests must be "reject[ed] out of hand," Teague v. Quar-
terman, 482 F.3d 769, 778 (5th Cir. 2007); that pur-
ported "deference" to administrative agencies cannot
excuse retroactive alteration or unfaithful application
of preexisting good-time regimes, Smith v. Scott, 223
F.3d 1191, 1195 (10th Cir. 2000); and that mistaken un-
derstandings of sentence-reduction entitlements al-
ready granted cannot permit their rescission, Raske v.
Martinez, 876 F.2d 1496, 1502 (llth Cir. 1989). North
Carolina is now a dramatic outlier on the question of
whether States must honor sentence-reduction credits
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earned and awarded under previously established re-
gimes.

The Fifth Circuit has specifically considered
whether, as the North Carolina Supreme Court held
here, a deprivation of good-time credits may be disre-
garded as de minimis. It "reject[ed] out of hand the
concept of a de minimis loss for good-time credit,"
along with "any exception to entitlement to due process
protection," noting that any revocation of "previously-
earned good-time credit[] is one in which the State’s
action inevitably will affect the duration of [the] sen-
tence." Teague, 482 F.3d at 778, 779. Its holding was
unequivocal:

As the de minimis concept is contrary to Su-
preme Court precedent and is a Pandora’s Box,
the opening of which would let loose myriad dif-
ficulties and inequities, we today hold that no
amount of previously earned good-time credit,
however slight, can ever be deemed de mini-
mis and, more importantly, that any loss of
such credits that extends the inmate’s expecta-
tion of release is never subject to a test for de
minimis in the context of procedural due proc-
ess.

Id. at 780. Thus, in direct contrast to the North Caro-
lina Supreme Court, the Fifth Circuit has rejected "any
exception" to the due process requirement that state
prison authorities abide by their good-time regimes as
they are codified, no matter the reason and no matter
the number of days at stake. In North Carolina, an in-
mate may lose 17,932 days of credit as de minimis for
reasons that, in Texas, would not permit the loss of
even one. See also Haygood v. Younger, 769 F.2d 1350,
1356 (9th Cir. 1985) (en banc) (noting, in case involving
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the miscalculation of a release date, that "[n]o one sug-
gests that [the inmate’s] five extra years in prison were
de minimis," and that "Haygood’s loss of liberty falls
among the major deprivations").

The courts have also made clear that purported
"deference" to agencies cannot excuse violations of the
Due Process or Ex Post Facto Clauses. In Smith, the
Tenth Circuit held that deferring to an agency’s view as
to whether its new interpretation altered existing
rights would "enable the agency to make substantive
changes in the guise of clarification." 223 F.3d at 1195.
It thus held that the question whether the preexisting
regulations "comport[ed] with the interpretation now
urged by the []DOC," id. at 1196, was "a federal ques-
tion we must determine for ourselves," id. at 1195. The
court then struck down--under the Ex Post Facto
Clause--the DOC’s retroactive application of its new
interpretation, finding it inconsistent with inmates’
preexisting rights. Id.; see also Ellard v. Alabama Bd.
of Pardons & Paroles, 824 F.2d 937, 943 (11th Cir.
1987) (DOC interpretations must comport with preex-
isting written provisions because "[t]he due process
clause ... prohibits the states from negating by their
actions rights that they have conferred by their
words").

The Eleventh Circuit has further held that, even if
a State misapprehends the effect of granting sentence-
reduction credits, that cannot excuse retroactive at-
tempts to revoke them. It treated as "frivolous" the
argument that a State should be entitled to revoke
credits granted under one part of a statute after an-
other part of the same statute "offsetting" that grant
had been found unconstitutional. Raske, 876 F.2d at
1502. It noted that "[t]he federal courts recognize no
doctrine of ’constitutional mistake,’" and that, although
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the State might have acted differently in the past had it
known its error, that "by no means prevented [sen-
tence-reduction rights] from vesting in individuals." Id.

Indeed, the Courts of Appeals uniformly recognize
that the Due Process and Ex Post Facto Clauses reso-
lutely protect an inmate’s liberty interest in preexisting
sentence-reduction schemes, without regard to the
state’s interest in abrogating them. For instance, in a
case with facts similar to those here, the en banc Third
Circuit held that an inmate had stated a claim for a due
process violation where he qualified for work release
under written criteria but was denied release for fear of
negative public reaction or political reprisals against
the prison authorities. Winsett v. McGinnes, 617 F.2d
996, 1007-1008 (3d Cir. 1980). Nor have the Courts of
Appeals lightly countenanced the argument, accepted
by the North Carolina court, that unwritten policies
create exceptions to governing state laws or regula-
tions so as to nullify a due process or ex post facto chal-
lenge. See, e.g., Williams v. Lee, 33 F.3d 1010, 1012-
1013 & n.2 (8th Cir. 1994) (finding ex post facto viola-
tion where, before amendment, the parole board
"lacked explicit statutory authority to revoke good
time credits") (emphasis added)). Nor have they ex-
cused violations by reference to a State’s interest in
continued incarceration or the seriousness of the in-
mate’s offense. See, e.g., Plyler v. Moore, 129 F.3d 728,
735 (4th Cir. 1997) (despite "the violent nature of the
crimes" for which some prisoners were incarcerated, "a
retroactive change in the law is violative of the Ex Post
Facto Clause").

The state courts are in accord. For example, the
Maryland Court of Appeals has held that its state de-
partment of corrections violated the Ex Post Facto
Clause by amending its regulations regarding "double



33

ceiling." See Secretary v. Demby, 890 A.2d 310 (Md.
2006). As the Court explained:

[T]he Secretary and Commissioner selected
eligibility standards for earning double-ceiling
credits, and then promulgated a regulation
adopting those standards in order to confer the
benefit of doubleocelling credits on inmates. At
that point DOC was bound by its regulation.
The DOC is now obligated to honor and follow
the regulation as it is written.

Id. at 320 (quoting Smith v. State, 780 A.2d 1199, 1209
(Md. Ct. Spec. App. 2001)).

The Supreme Court of Delaware has similarly held
that due process prevented its state department of cor-
rections from giving retroactive effect to judicial inter-
pretations of state laws regarding sentence-reduction
credit that would lengthen inmates’ sentences. See
Johnson v. State, 472 A.2d 1311 (Del. 1983). The Dela-
ware court recognized that, as a matter of "fundamen-
tal fairness," inmates were entitled to the benefit of
sentence reduction credits they had already earned.
See id. at 1312, 1314-1315.

These other courts recognize the basic rule--
enshrined in the Due Process and Ex Post Facto
Clauses--that inmates must retain their rights to sen-
tence-reduction credits they earned or should have
earned under the preexisting legal regime. Having set
the rules and created a protected liberty interest in
sentence-reduction credits, States may not retroac-
tively "negat[e] by their actions rights that they have
conferred by their words." Ellard, 824 F.2d at 943.
The North Carolina Supreme Court is an outlier in re-
jecting this fundamental principle.
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Ill. THIS IS AN EXCEPTIONALLY IMPORTANT CASE THAT

WARRANTS REWEW NOW

The decision below not only presents questions that
go to the heart of the Due Process and Ex Post Facto
Clauses, but, if left uncorrected, will work a tremen-
dous injustice. Alford Jones and the approximately 145
other current inmates sentenced under the 80-year
provision have all been in prison for over thirty years.
Over the decades, through good behavior and produc-
tive work, they have earned good-time, gain-time, and
merit-time credits under prison regulations that ex-
pressly provide that those credits will reduce their sen-
tences. Yet now that some of those inmates have ac-
cumulated sufficient sentence-reduction credits to be
entitled to release, the State has refused to honor the
credits they have earned.

The State’s only justification for doing so is its
claim that because it did not understand that those
prisoners were serving terms of years, it should be al-
lowed to treat them as if they had been sentenced to
imprisonment for their natural lives. The North Caro-
lina Supreme Court has endorsed that reasoning. The
result is that Alford Jones, who was entitled to uncon-
ditional release in 2006, will be kept in prison until
2055--that is, almost certainly until his death. Indeed,
if the North Carolina court’s decision stands, all but the
longest-lived of the 145 affected inmates will die before
they can obtain the unconditional release to which they
are entitled.

The situation is thus both grave and urgent.
"[S]peedy review of [a prisoner’s] grievance ... is so of-
ten essential to any effective redress." Preiser v. Rod-
riguez, 411 U.S. 475, 494 (1973). That is especially true
here, where it is undisputed that if Jones were credited
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with the sentence-reduction credits he has earned, he
would have completed his lawful sentence and been set
free four years ago. Each additional day of unlawful
incarceration works a fresh injury to Jones and to the
other inmates sentenced under the 80-year provision
who have completed their legal sentences. The Court
should grant certiorari now and resolve the pressing
and substantial constitutional questions this case pre-
sents.

CONCLUSION

The petition for a writ of certiorari should be
granted.

Respectfully submitted.
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