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SUPPLEMENTAL BRIEF OF RESPONDENT1 

 
 
The Court did not break any new ground in 

Walker v. Martin, 562 U.S. __, slip op. (Feb. 23, 
2011).  The Court simply, and unanimously, reversed 
the Ninth Circuit’s misapplication of this Court’s 
long-standing “firmly established and regularly 
followed” (“FERF”) standard—the same pre-Walker 
standard that the Eleventh Circuit applied in this 
case.  Pet. App. 9a-18a.  Accordingly, Maples’ petition 
remains what it always was:  a call for fact-bound 
error correction that would affect only one State’s 
rule (Alabama’s) for one distinct moment in time 
(May 2003) to the benefit of one person (Maples).  
And because the Court’s decision in Walker 
demonstrates that the Eleventh Circuit correctly 
applied the FERF standard to Maples’ unique set of 
facts, not even Maples would benefit from the Court’s 
certiorari review or a GVR.  See infra 2-3; BIO 17-24. 

 
Below, we address why none of Maples’  

supplemental arguments on the first question 
presented—i.e. whether the Eleventh Circuit 
correctly applied the FERF standard—warrants this 
Court’s certiorari review or a GVR.  We do not 
address Maples’ rehashed arguments on the second 
question presented—i.e. whether Maples established 
sufficient “cause” to excuse his procedural default—
because, as Maples admits, the second question  
“is not affected by Walker.”  Maples’ Supp. Br. 6; see 
Rules of the Supreme Court 15.8 (“A supplemental 
brief shall be restricted to new matter.”).     
                                                 
     1 Kim T. Thomas has replaced Richard F. Allen as the 
Commissioner of the Alabama Department of Corrections and 
should therefore be substituted as Respondent under Rule 35.3. 
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I. WALKER REAFFIRMS THAT THE FIRST QUESTION 
PRESENTED IS UNWORTHY OF CERTIORARI 
REVIEW. 
 

Walker reaffirmed three principles in determining 
whether a State procedural rule is firmly established 
and regularly followed and is thus an adequate 
ground to preclude federal habeas review: 
 

1. A State procedural rule can be FERF “even 
if the appropriate exercise of discretion 
may permit consideration of a federal claim 
in some cases but not others.”  Walker, slip 
op. at 8 (quoting Beard v. Kindler, 558 U.S. 
___,  slip op. at 7 (2009));  
 

2. “A discretionary rule ought not be 
disregarded automatically upon a showing 
of inconsistencies.”  Walker, slip op. at 11-
12.  This is especially true because “[c]loser 
inspection may reveal that seeming 
inconsistencies are not necessarily 
arbitrary or irrational.”  Id. at 11, n.7 
(quoting Thornburg v. Abbott, 490 U.S. 401, 
417, n.15 (1989) (ellipsis in original 
omitted)); and, 
 

3. An otherwise FERF State procedural rule 
may nonetheless be deemed inadequate if 
either (a) the State courts engaged in a 
“persnickety application” of the rule in the 
present case, Walker, slip op. 8, n.4 (citing 
Lee v. Kimma, 534 U.S. 362 (2002) or (b) 
the State court exercised its discretion in a 
“surprising or unfair manner.”  Id. at 12. 
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In holding that Alabama’s 42-day deadline was 
FERF, the Eleventh Circuit followed these  
long-standing rules.  First, just like this Court in 
Walker, the court of appeals noted that the FERF 
requirement ensures that the State “has put litigants 
on notice of the rule” and that the rule “must not be 
applied in an arbitrary or unprecedented fashion.” 
Pet. App. 11a.  The court of appeals then noted, just 
as this Court did in Walker, that FERF “does not 
mean complete unanimity or absolute consistency of 
state decisions applying the rule.”  Pet. App. 12a.  
The court then spent the next four pages applying 
these standards—again, the same standards this 
Court applied in Walker—to conclude that “it was 
neither arbitrary nor inconsistent for the Alabama 
courts to enforce its 42 day rule for appeals and deny 
Maples’ request for an out-of-time appeal, and that 
Alabama’s appeal rules are adequate, independent 
state law procedural rules.”  Pet. App. 16a. 
 
 In other words, in Walker, this Court 
reaffirmed each of the principles that buttress the 
Eleventh Circuit’s decision in this case.  Granting 
certiorari review would simply force this Court to 
reaffirm and reapply the same general principles for 
the third time in two Terms (Kindler, Walker, and 
Maples).   
 

As demonstrated below, each of Maples’ 
arguments that Walker created or left open legal 
questions of national importance that should be 
answered by granting review of the first question 
presented are unavailing.  See Maples’ Supp. Br. 4-6, 
8-9. 
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1. To avoid Walker’s adverse application, Maples 
attempts to separate the FERF standards governing 
“the adequacy of discretionary rules” (the subjects in 
Kindler and Walker) from the standards governing  
“a particular mandatory state procedural rule,” 
claiming that the latter is still an open question.  
Maples’ Supp. Br. 5.  But a mandatory/discretionary 
dichotomy is a distinction without a difference in 
Maples’ case for two reasons. 
 

First, assuming that Maples correctly casts 
Alabama’s 42-day deadline and its procedure for 
requesting an out-of-time appeal as “mandatory,” 
Maples offers no explanation why mandatory State 
rules should be governed by a different FERF 
standard than discretionary State rules.  If anything, 
a published, mandatory rule should be subject to less 
stringent FERF review because the petitioner has 
clearly been put on notice of the rule and its 
consequences, which is, after all, the point of the 
FERF requirement.  See Kindler, 558 U.S. ___, slip 
op. at 1 (Kennedy, J. concurring).  Regardless, the 
outcome of this case would be the same whether this 
Court applied the same FERF standards for 
discretionary and mandatory State rules or the 
Court decided to adopt less stringent FERF 
standards for published, mandatory State rules (as 
logic seemingly dictates). Accordingly, Maples’ 
argument fails to present the Court with an 
opportunity to clarify a nationally-compelling issue 
to the benefit of the Petitioner. 

 
Second, labeling Alabama’s filing deadline as 

“mandatory,” without a modicum of discretion, 
contravenes Maples’ FERF argument.  Maples has 
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argued throughout that Alabama’s 42-day filing 
deadline is not FERF because (a) Alabama Courts 
may grant tardy appellants an out-of-time appeal 
under Rule 32.1(f) of the Alabama Rules of Criminal 
Procedure and, (b) in Maples’ opinion, the Alabama 
courts had no basis for denying his request for an 
out-of-time appeal when they had previously 
exercised their discretion to grant an out-of-time 
appeal in similar cases.  See Pet. 13-18, Reply Br. 3-
8.   As we outlined in the BIO, Maples is wrong.  The 
Alabama courts have exercised their discretion to 
grant out-of-time appeals when the failure to do so 
would result in a violation of due process, see BIO  
20-23, a constitutional violation that Alabama and 
federal courts have correctly noted is not lurking in 
Maples’ case because Maples’ fault lay with post-
conviction counsel, from whom he had no 
constitutional right to effective assistance.  See Pet. 
App. 13a-16a (Eleventh Circuit); 53a-55a, 212a-215a 
(district court); 231a-234a (Alabama Court of 
Criminal Appeals).   

 
Furthermore, even if the Alabama courts applied 

their discretion inconsistently between Maples’ case 
and a similar case (and they did not), this Court 
closed the door on Maples’ FERF argument in 
Walker.  In Walker, the Ninth Circuit held that 
California’s timeliness rule was not FERF “because 
outcomes under the rule vary from case to case.”  
Walker, slip op. at 11.  The Court unanimously 
rejected the Ninth Circuit’s rationale, holding that 
“[a] discretionary rule ought not be disregarded 
automatically upon a showing of seeming 
inconsistencies,” id., and reassuring that “we have no 
cause to discourage standards allowing courts to 



 6

exercise such discretion.”  Id. at 12.  In other words, 
Walker answers Maples’ first question to his 
detriment:  Alabama’s 42-day deadline is FERF, even 
if Maples can point to a case in which Alabama 
courts seemingly applied their discretion 
inconsistently when deciding whether to excuse a 
tardy appeal.    

 
2. In two sentences, Maples recites the illusory 

circuit splits from his petition and claims that the 
“narrow issue in Walker” failed to address them.  
Maples’ Supp. Br. 6 (citing Pet. 19-21).  Of course, 
the Court did not resolve these alleged splits in 
Walker largely because they do not exist, as we 
explained at pages 28-29 of our BIO.   

 
3. Maples concludes by arguing that certiorari 

review is especially warranted because “the arbitrary 
rules governing access to the federal courts 
established by the decision below are likely to impose 
unique hardships on habeas petitioners in Alabama.”  
Maples’ Supp. Br. 8-9.  We assume that by “arbitrary 
rules,” Maples is referring to the Eleventh Circuit’s 
FERF standard.  But, as outlined above, the 
Eleventh Circuit applied the same FERF standard as 
this Court in Kindler and Walker.  So, application of 
the Eleventh Circuit’s FERF rule imposes no more of 
a hardship in Alabama, Florida, or Georgia than the 
hardship bestowed by any Circuit that follows this 
Court’s precedent. 

 
In sum, Maples’ first question offers nothing more 

than fact-bound error correction, to be judged against 
the same standards this Court has reaffirmed twice 
in the past two Terms.  And, to top it off, Walker 
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demonstrated that the Eleventh Circuit not only 
applied the correct standards, it reached the right 
conclusion.  See BIO 17-24. 

 
II. A “GVR” TO CONSIDER WALKER WOULD BE 

POINTLESS BECAUSE THE ELEVENTH CIRCUIT 
APPLIED THE SAME STANDARDS THAT THIS 
COURT APPLIED IN WALKER. 

 
Maples’ alternative request for a GVR “to 

consider Walker” is a call to waste time and judicial 
resources. Maples’ Supp. Br. 11.  As outlined supra 
at 2-3, the Eleventh Circuit applied the same FERF 
standards that this Court reaffirmed in Walker.  
Accordingly, a remand for the court of appeals to 
reconsider its opinion in light of Walker would 
require little more than the lower court cutting-and-
pasting quotes from Walker into its already-written 
opinion.  Neither the result nor the court’s rationale 
would change.  Nor would Maples’ FERF argument 
to this Court.  Only the date on Maples’ cert petition 
would be altered. 

 
Neither of Maples’ rationales for a GVR 

overcomes the obvious reason to deny his request. 
 
1. Maples first claims that “the court below 

appeared to find that a state’s inconsistent 
application of its procedural rules would not bar the 
adequacy of that rule, see Pet. App. 12a, effectively 
tracking [California’s] suggestion in Walker that 
‘inconsistent application in the state’s enforcement of 
its procedural rule in other cases is immaterial to 
adequacy.’”  Maples’ Supp. Br. at 10.  Maples, 
however, crafts this “apparent finding” from whole 
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cloth.  The Eleventh Circuit did not hold or state that 
inconsistent application of a State rule is irrelevant 
to the FERF analysis.  Instead, the court stated on 
Pet. App. 12a (the page Maples cites) that the FERF 
requirement does not mandate “complete unanimity 
or absolute consistency of state decisions applying 
the rule,” the same point this Court reiterated in 
Walker:  “A discretionary rule ought not be 
disregarded automatically upon a showing of 
seeming inconsistencies.”  Walker, slip op. at 12.   

 
That the court of appeals appreciated and applied 

the “regularly followed” aspect of the FERF analysis 
is demonstrated by its four-page discussion of (a) the 
cases in which Alabama courts have excused a 
petitioner/appellant’s failure to meet Alabama’s  
42-day deadline based on procedural due process 
concerns and (b) why Maples’ case fails to raise the 
same concerns.  See Pet. App. 13a-16a.  If the lower 
court had truly found that inconsistent application 
by State courts is irrelevant to the FERF analysis, as 
Maples claims it did, then the court’s extended 
discussion of Alabama cases was wholly unnecessary. 

 
2. Maples next argues that the Eleventh Circuit 

held that he must provide a case with “identical 
facts” in order to disprove a State rule’s FERF 
status, a holding that Maples claims is refuted by 
Walker.  Maples’ Supp. Br. at 10.  But, again, the 
lower court levied no such “identical facts” 
requirement.  The court merely stated that Maples 
failed to prove that Alabama’s 42-day filing deadline 
was not FERF in part because “Maples can point to 
no Alabama case where an out-of-time appeal has 
been granted in circumstances such as his case,” a 
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fair application of the FERF standard.  Pet. App. 
16a.   

 
Like California courts, see Walker, slip op. at 10, 

Alabama appellate courts deny hundreds of 
untimely-filed appeals each year.  See BIO 18 
(demonstrating that the Alabama Court of Criminal 
Appeals dismisses nearly 400 appeals per year for 
missing the 42-day filing deadline at issue here).  
That Maples is in the same boat as hundreds of other 
appellants who violated Alabama’s 42-day deadline, 
and that Maples cannot point to a single petitioner 
who was cast a preserver after falling out of the 
same boat, shows that Alabama “regularly follows” 
its 42-day filing deadline in the manner this Court 
contemplated in Walker and its predecessors.  There 
is no reason to remand this case for the court of 
appeals to reach the same conclusion by applying the 
same FERF analysis a second time. 

 
* * * 

Try as he might, Maples cannot offer a single 
reason why the Court’s decision in Walker increases 
the cert-worthiness of his case.  The reason is simple:  
Walker changed nothing, at least not in Maples’ 
favor.  Maples’ first question has always presented a 
claim of fact-bound error correction against the same 
FERF standards this Court has applied for decades.  
Maples’ second question has no ties, whatsoever, to 
the Walker decision—not to mention that the second 
question was not raised below.  See BIO  
29-40.   
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If anything, Walker strengthens the Eleventh 
Circuit’s opinion here.  If California’s filing deadline 
is considered “firmly established and regularly 
followed,” despite having no fixed date and suffering 
from applications that “vary from case-to-case,” 
Walker, slip op. at 11, then how can Alabama’s 
codified 42-day deadline that is applied hundreds of 
times per year not be considered “firmly established 
and regularly followed”?  Simply put, the Eleventh 
Circuit applied the correct FERF standards to reach 
the correct FERF conclusion.  Neither review nor 
remand is warranted to affirm the lower court’s 
correct result. 
 

CONCLUSION 
 

The Court should deny Maples’ petition. 
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