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QUESTION PRESENTED

The court of appeals concluded that the Federal
Communications Commission (FCC), in issuing two
rules related to small business bidding credits for spec-
trum license auctions, had not complied with the notice
and comment requirements of the Administrative Proce-
dure Act, 5 U.S.C. 551 et seq. As a remedy for those
violations, the court vacated both rules. The question
presented is as follows:

Whether the court of appeals erred by not also set-
ting aside two multi-billion dollar spectrum license auc-
tions that the FCC had conducted while the t~vo rules
were in force.
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No. 10-834

COUNCIL TREE INVESTORS, INC., ET AL., PETITIONERS

FEDERAL COMMUNICATIONS COMMISSION, ET AL.

ON PETITION FOR A WRIT OF CERTIORARI
TO THE UNITED STATES COURT OF APPEALS

FOR THE THIRD CIRCUIT

BRIEF FOR THE FEDERAL RESPONDENTS
IN OPPOSITION

OPINIONS BELOW

The opinion of the court of appeals (Pet. App. 1a-51a)
is reported at 619 F.3d 235. A prior decision of the court
of appeals in this case is reported at 503 F.3d 284. The
decisions of the Federal Communications Commission
are reported at 21 F.C.C.R. 4753, 21 F.C.C.R. 6703, and
23 F.C.C.R. 5425.1

JURISDICTION

The judgment of the court of appeals was entered on
August 24, 2010. On November 8, 2010, Justice Alito
extended the time for filing a petition for a writ of cer-

~ The Commission’s orders are not included in the appendLx to the
petition for a wTit of certiorari but are reproduced as an appendix to
this brief.

(1)



tiorari to and including December 22, 2010, and the peti-
tion was filed on that date. The jurisdiction of this
Court is invoked under 28 U.S.C. 1254(1).

STATEMENT

1. The Communications Act of 1934, as amended,
47 U.S.C. 151 et .~eq., authorizes the Federal Communi-
cations Commission (FCC or Commission) to award li-
censes to permit use of the electromagnetic spectrum to
provide communications services. 47 U.S.C. 307, 309.
Since 1993, the Communications Act has required the
FCC to award many spectrum licenses "through a sys-
tem of competitive bidding," i.e., by auction. 47 U.S.C.
309(j)(1).

The statute directs the Commission, in designing
auction procedures, to seek to promote a variety of
sometimes competing objectives. These objectives in-
clude developing and deploying new technologies and
services for the benefit of the public "without adminis-
trative or judicial delays"; promoting economic opportu-
nity and competition by avoiding "excessive concentra-
tion of licenses and by disseminating licenses among a
wide variety of applicants," including "designated enti-
ties" (DEs) such as small businesses and rural telephone
companies; and avoiding "unjust em’ichment." 47 U.S.C.
309(j)(3)(A)-(C); see 47 U.S.C. 309(j)(4) (directing the
Commission to prescribe regulations to achieve these
objectives). In implementing the auctions program, the
Commission has sought "to find a reasonable balance"
among the statute’s competing goals. App., i’~f~’a, 7a.

To promote the participation of DEs in spectrum
license auctions, the Commission has awarded such enti-
ties bidding credits--that is, "percentage discounts on
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winning bid amounts." App., infra, 8a.~ An applicant for
these benefits must demonstrate that its gross revenues,
in combination with those of its "attributable" interest
holders, fall below certain service-specific caps. Id. at
8a-9a (citing 47 C.F.R. 1.2110(b)). Since 2000, the FCC
has applied a standard that attributes to an applicant its
own gross revenues, as well as those of its "controlling
interests" (i.e., those entities that have de jure or de
facto control over the applicant), its affiliates, and the
affiliates of its controlling interests. Id. at 12a.

To ensure that small-business benefits are available
only to bona fide small businesses, the agency has
sought to "prevent companies from circumventing the
objectives of the designated entity eligibility rules."
Further Notice of Proposed Rulemaking, Impleme)tta-
tion q[’the Commercial Spectrum Enhancement Act &
Modernization q[’the Com.missio’~t’s Competitive Bid-
ding Rules & Procedt~res, 21 EC.C.R. 1753, 1757
(para. 6) (2006) (F~rther Notice). For example, the
Commission has adopted unjust-enrichment rules re-
quiring a DE that has benefitted from bidding credits to
return some or all of those credits if it subsequently
transfers its license to a non-DE or otherwise loses its
eligibility for such benefits. At various times, the FCC’s
auction rules have required repayment of the entire bid-
ding credit if the licensee lost its DE eligibility during

~ The Commission’s rules define the term "designated entities" as
"small businesses, businesses owned by members of minority groups
and/or women, and rural telephone companies." 47 C.F.R. 1.2110(a).
Following this Court’s decision in Ad(~ra~td Ccmstr~tctors v. Pe~ta, 515
U.S. 200 (1995), which addressed the constitutionality of certain govern-
merit affirmative action progn’ams, D E benefits have been available only
to small businesses, including rural telephone companies. See App.,
i~.[)’(~, 3a-4a n.8.
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the ten-year license term.:~ At the time the Commission
commenced the rulemaking challenged in this case, its
rules required repayment if a licensee lost its eligibility
during the first five years after winning the license.
App., i~f~’t~, 128a.

2. In administering the auction program, the FCC
became aware that some putative DEs were "put[ting]
themselves forward as small companies in order to qual-
ify for auction discounts," despite having entered into
agreements to lease their prospective spectrum rights
to other entities that were not entitled to such benefits.
See F~tt~e~¯ No~ice, 21 F.C.C.R. at 1771. (Statement of
Comm’r Copps). Other bidders reportedly had acquired
discounted licenses not for the purpose of pursuing "ac-
tual business operations" but rather "as investments to
be later sold for profit in the after-market." United
States v. G~belli, 345 F. Supp. 2d 313,321-322 (S.D.N.Y.
2004); see John R. Wilke, Gabelli, U.S. Disc~ss Set~le-
~e~t i~ F.~’a~d Ca.~e; Pact to E~d Inve.~tigation qf
Cell~dar-Spect~ Bids Is Likely to Top $100 Milliou,
Wall St. J., June 1, 2006 at A3.

In February 2006, after petitioner Council Tree
Communications, Inc., submitted a proposal to tighten
some of the eligibility rules for DE benefits, the Com-
mission issued a notice of proposed rulemaking. That

:~ See, e.g., Sixth Report and Order, I~l)le~e~tatio~ (~f Sectio~
309(.]) qftI~e Co~ ~ ~ ~ ic(~tio~s Act- Co~q)etiti~(~ Biddi~g, 11 F.C.C.R.
13(i, 180 (1995) (requiring total ~’eimbursement of bidding credits if
eli~bility was lost at any time during the ten-year license term); Report
and Order, A~e~d~e~t
27, t/w Wi~’ele.~s Co~w’~s Sea’s’., 12 F.C.C.R. 10,785, 10,918-10,919
(1997) (p~’oviding for 100(~ reimbursement ibr loss of eligibility during
the first five years of the license term, ~th declining ~’eimbursement
obligations ibr yem’s five through ten).
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notice sought comment on measures to "prevent compa-
nies from circumventing the objectives of the designated
entity eligibility ru|es" and to ensure that DE benefits
are "available only to bona fide small businesses." Fur-
ther Notice, 21 F.C.C.R. at 1757.

In April 2006, after reviewing comments in response
to the Fwrther Notice, the Commission issued its Second
Report and Order. That order tightened the agency’s
auction rules for designated entities in two relevant re-
spects. First, with respect to leasing and resale at-
rangements, the Commission adopted two new eligibility
restrictions designed to ensure that every recipient of
DE benefits uses its licenses to provide telecommunica-
tions services directly to the public. App., infra, 20a-
25a. One restriction--the 25% Attribution Rule--pro-
vided that "if a DE leases or resells (including at whole-
sale) more than 25% of its spectrum capacity to any sin-
gle lessee or purchase~; it must add that lessee’s or put-
chaser’s revenues to its own to determine continued eli-
gibility for DE credits." Pet. App. 33a. The other re-
striction--the 50% Impermissible Relationship Rule--
"ma[de] license applicants or holders ineligible for DE
benefits if they lease or resell (including at wholesale)
more than 50% of their spectrum capacity" on an aggre-
gate basis. Id. at 38a.

Second, to address concerns about license "flip-
ping"--attempts by DEs "to immediately monetize their
bidding credits by selling their spectrum licenses at
market prices" (Pet. App. 5a)--the Commission streng-
thened its "unjust enrichment" rules by returning to a
ten-year (rather than five-year) unjust enrichment pc-
riod. This change meant that a DE that transferred its
license to a non-DE or otherwise lost eligibility for those
benefits during the first ten years of its license would



have to repay some or all of its bidding credits (the Ten-
Year Repayment Schedule). See id. at 17a, 43a.

On May 5, 2006, Council Tree and its co-petitioners
filed a request for expedited reconsideration of the Sec-
o~d Report a~d Order. See App, i~fra, 99a n.2. Be-
cause a major auction (the Advanced Wireless Services
(AWS) auction) was impending, the Commission on its
own motion issued an order on reconsideration before
the comment period on Council Tree’s request for recon-
sideration was closed. In that order, the FCC reaf-
firmed the new DE rules, while clari~[ying them in sev-
eral respects. Id. at 98a-138a. Although the sua sponte
order on reconsideration responded to all of Council
Tree’s arguments about the rules adopted in the Secottd
Report o~td Order, Council Tree’s request for reconsid-
eration remained formally pending at the agency.

3. On June 7, 2006, petitioners filed a petition for
review in the Third Circuit, challenging the Second Re-
port a~td Order, the Reco~t.s’iderat~o~t Order, and a public
notice regarding the timing of the AWS auction.4 See
Pet. App. 24a. Petitioners also asked the court of ap-
peals to stay the FCC’s new DE rules and the upcoming
AWS auction pending judicial review on the merits.
Ibid. On June 29, 2006, the court of appeals denied peti-
tioners’ stay request, concluding that "It]he public inter-
est * * * militates strongly in favor of letting the auc-
tion proceed without altering the rules of the game at
this late date." No. 06-2943, at 5 n.1, 6 (3d Cir. June 29,
2006). After briefing on the merits, the court of appeals
dismissed the petition for review because petitioners
had filed it before Federal Regi.~ter publication of the

~ Public Notice, AU Docket No. 06-30,A~ctio~ o.fAd~’a~ccd Wireles.s’
Se~’~’~ice.~" Lice~.ws Re.~clw&ded for A~g~tst 9, 2006, 21 F.C.C.R. 5598
(2006) (Auction Public Notice).
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Reconsideration Order and while their own request for
reconsideration was still pending at the agency. Council
Tree Commc’ns, Inc. v. FCC, 503 F.3d 284, 287 (3d Ci~:
2007).

4. Because petitioners’ jurisdictional misstep led to
a four-year gap between the filing of their initial petition
for review and issuance of the decision on the merits of
their claim, the FCC conducted several spectrum auc-
tions while the revised DE rules were in effect.

In 2006 the FCC held the AWS auction.~ That auc-
tion raised nearly $14 billion in winning bids (net of bid-
ding credits). Pet. App. 26a. More than $375 million in
proceeds from the AWS auction have already been spent
by federal agencies to pay for the relocation of their us-
ers from the spectrum that the auction reassigned for
commercial use.~; In addition, winning bidders from that
auction are now using the spectrum they won to provide
service to millions of customers.7

:’ Following the Commission’s practice of designating auctions by
number, this auction is referred to in the relevant Commission orders
and the decision below as "Auction 66."

~; See U.S. Department of Commerce, Relocatio~ qt’Federal Radio
Sy.~tems from tl~e 1710-1755 MHz Spectr~m B(~d: Tltird
Progre.~s Report 3 (Mar. 2010), http://wn~-.ntia.doc.gov/reports/2010/
CSEA_Report_20100407. pdf.

~ See, e.g., Fourteenth Report, I~tple~e~totion qfSectio~t 6002(b)
the Omnib~s Bt~dget Reco**ciliotiot~ Act q[’ 1993, 25 F.C.C.R. 11,407,
11,485 (para. 116) (2010) (Fo~,~tee~tth Wireless Competition Report)
(noting T-Mobile’s use of AWS spectrum to deploy advanced wireless
setwices to U.S. cities covering hundreds of millions of people by the
end of 2010); id. at 11,462-11,463 (para. 72) (noting that Leap Wireless
used, inter alia, AWS licenses to expand coverage fl’om 53.9 million
people in October" 2008 to 80.5 million people in October 2009, and that
MetroPCS used such licenses to expand coverage during the same
period from 56 million people to 84.6 million people).



In early 2008, the Commission conducted another
major auction. That auction involved the reapportion-
ment of the 700 MHz spectrum that television broad-
casters had relinquished in converting from analog to
digital broadcast. The 700 MHz auction (referred to in
the FCC’s orders as "Auction 73") raised approximately
$19 billion in winning bids, nearly (loubling congressio-
nal estimates of its likely proceeds. News Release,
FCC, Stateme~t by FCC Chairma~ Kevin J. Martin 2
(March 18, 2008), http://hraunfoss.fcc.gov/edocs_public/
attachmatch/DOC-280887Al.pdf (M(~rtiu Stateme~tt);
see Pet. App. 27a. The proceeds of the auction have
been transferred to the United States Treasury, as re-
quired by statute, to support public safety and digital
television transition initiatives,s 700 MHz license win-
ners are now providing service using this spectrum in
many markets.~’

" See Second Report and Order, Service R~des.t’or the 698-746, 747-
762 (~d 777-792 MHz Ba~tds, 22 F.C.C.R. 15,289, 15,296, 15,405
(paras. 15, 318) (2007) (700 MHz Service R~des Order) (citing the Digi-
tal Television Transition and Public Safety Act of 2005, Pub. L. No. 109-
171, Tit. III, 120 Star. 21), petition for review dismissed, Co’~!~tcil Tree
Comm("ms., l~c. v. FCC, 324 Fed. Appx. 3 (D.C. Cir. 2009); Marti~t
Stateme~t at 1.

~’ See, e.g., Fw~ rtee~th Wireless Competitio~ Report, 25 F.C.C.R. at
11482 (para. 112)(noting that Verizon Wireless expected "to launch
[advanced wireless se~xices] in 25-30 markets in 2010 using its 700 MHz
Band spectrum, and to expand [such] coverage to 210 markets covering
285 million people by 2013"); id. at 11,484-11,485 (para. 115) (noting
that AT&T planned to conduct trials for similar advanced mobile
sea,’ices using 700 MHz Band and AWS spectrum in 2010 and to begin
deployment in 2011).



There was robust DE participation in both the AWS
and 700 MHz auctions. In the AWS auction, DEs ac-
counted for 166 of 252 auction applicants; 100 of the 168
total qualified bidders; and 57 of the 104 total winning
bidders. Pet. App. 26a. DEs submitted $551 million in
winning bids. Ibid. %vo DEs were among the top ten
winners in dollar amount. Ibid. In the 700 MHz auc-
tion, 119 of the 214 total qualified bidders and 56 of 101
total winning bidders were DEs. Id. at 27a. In all, DEs
won 35% of the individual licenses auctioned in the 700
MHz auction. Ibid. While the dollar value of the li-
censes won by DEs in these auctions was less than in
some prior auctions, the court of appeals noted that such
"data must be considered in light of the absence from
[these two auctions] of the set-asides by which, in prior
auctions, only DEs had been permitted to purchase cer-
tain spectrum blocks." Id. at 27a n.4. In addition, "the
purpose of the instant rulemaking from its inception was
to disqualify sham DEs, which would be expected to re-
duce the number of qualifying DEs." Ibid.

5. After the Commission formally denied petition-
ers’ reconsideration petition (App., i~fra, 151a-153a),
whose pendeney had required dismissal of their first
petition for review, petitioners filed a new petition for
review in the Third Circuit. That petition, filed shortly
after the 700 MHz auction ended,l° led to the opinion at
issue in this ease. Petitioners contended that the new
DE rules violated the Communications Act, were arbi-
trary and capricious, and were issued in violation of the

1,~ Petitioner Council Tree attempted to seek review in the D.C. Cir-
cuit of the Commission’s application of the modified DE rules to the 700
MHz auction, but, like its earlier petition in the Third Circuit, that pe-
tition was dismissed on jurisdictional grounds. See Cott~tcil Tree
Commc’~t.~’, I,c. v. b’CC, 324 Fed. Appx. 3, 4 (D.C. Cir. 2009).
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notice-and-comment requirements of the Administrative
Procedure Act (APA). Petitioners asked that the rules
be vacated and that the court nullify both the AWS and
700 MHz auctions and order that those auctions be con-
ducted again under revised DE rules. Pet. App. 33a,
47a.

The court of appeals granted the petition in part and
denied it in part. Pet. App. la-51a. The court rejected
petitioners’ contention that the revised DE rules were
inconsistent with the Communications Act. Id. at 28a-
29a n.7. The court noted that, although the statute re-
quired that the Commission’s auction rules allow for
the "disseminat[ion] [of] licenses among a wide vari-
ety of applicants, including small businesses [and] rural
telephone companies," the statute also included oth-
er; competing requirements. Ibid. (quoting 47 U.S.C.
309(j)(3)(B)). The court of appeals explained that,
"[g]iven the general agreement that the DE program
can be abused, as well as the continuing participation by
DEs in auctions held under the new rules, we cannot
conclude that the FCC has failed to promote small-busi-
ness participation at all." Id. at 29a n.7.

~i’urning to petitioners’ APA claims, the court
reached different conclusions for different rules. The
court rejected petitioners’ notice-and-comment and
arbitrary-and-capricious challenges to the 25% Attribu-
tion Rule, and it accordingly upheld that rule. Pet. App.
33a-37a. The court determined, however, that the Com-
mission had provided inadequate notice of the 50% Im-
permissible Relationship Rule and the Ten-Year Repay-
ment Schedule. ht. at 38a-46a.~m Having reached that

11 The court found no notice defect with respect to the ~Pen-Year Re-

payment Schedule insofar as it applied to the 25(7, Attribution Rule,
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conclusion, the court found it unnecessary to consider
petitioners’ further argument that those rules were arbi-
trary and capricious. Id. at 42a n.8, 46a n.10.

In considering the appropriate remedy for the viola-
tions it had found, the court of appeals noted that peti-
tioners had urged it to vacate the DE rules, while the
FCC had urged it to "remand the matter without vaca-
tur to permit [the FCC] to correct the defects." Pet.
App. 47a. The court also noted that the parties dis-
agreed on its authority to remand the DE rules without
vacatur: the FCC had argued that this remedy was
within the court’s equitable authority, while petitioners
had contended that the APA required it "to vacate any
rules we find in violation of the APA." Id. at 49a & n.13.
The court "express[ed] no view as to whether [it was]
authorized to" remand the DE rules without vacating
them because it found such a remedy "inappropriate on
the facts of this case." Id. at 49a n.13. Because the
court viewed the APA notice violations as "serious," and
because it believed that vacatur of the two rules would
not be disruptive, the court agreed with petitioners that
the rules should be vacated. Id. at 50a ("[E]ven assure-
ing we have the authority to remand the matter without
vacatut; we would decline to do so here.").

since "there was more than adequate notice that the new repayment
schedule would apply to any ne~v rules adopted by the FCC." Pet. App.
46a n.10. But because the com~ concluded that notice was insufficient
to apply the new schedule to pre-existittg DE eligibility restrictions--
and the court saw"no way to sever the FCC’s legitimate adoption of the
ten-year schedule ~ith respect to the 25% rule fi’om its unlaw~’ul appli-
cation of the rule to other situations"--the court vacated the Ten- Year
Repayrnent Schedule in its entirely and specified that the effect of such
vacatur would be to restore the pre-existing five-year schedule. Id. at
46a n.10, 50a.



The court of appeals noted that petitioners had re-
quested, as a separate remedy, that the court "exercise
[its] equitable authority to rescind Auctions 66 and 73."
Pet. App. 47a. The court also noted (id. at 48a n.12; see
M. at 27a n.5) that the federal respondents and other
parties had contested the court’s jurisdiction to review
the auctions, which were distinct proceedings with their
own agency orders that petitioners had not timely chal-
lenged. The com’t determined that it need not address
those jurisdictional arguments because, in exercising its
"equitable authority" to fashion an appropriate remedy,
it "would decline to exercise any jurisdiction [iit] may
have to rescind the auction results." Id. at 48a n.12.

The court of appeals explained that petitioners’ re-
quest to rescind the AWS and 700 MHz auctions was
"vigorously opposed" by intervenors and o’mici, some of
which had won licenses in those auctions and were "in-
nocent third parties in relation to" the notice defects in
the DE rulemaking. Pet. App. 47a-48a. The court
pointed out that rescinding the auctions "would involve
unwinding" transactions worth more than $30 billion,
upsetting what are likely billions of dollars of additional
investment made in reliance on the results, and seri-
ously disrupting existing or planned wireless service for
untold numbers of customers." Id. at 48a. Such poten-
tial "large-scale disruption in wireless communications,"
the court observed, "would have broad negative implica-
tions for the public interest in general." Ibid.

~Phe court of appeals further determined that petition-
ers’ proposed solution to the disruption--allowing the
winning bidders "to keep their licenses unless and until
they are won by another bidder at re-auetion"--"might
mitigate the chaos of a rescission, but it could not elimi-
nate the massive uncertainty, waste, and frozen develop-
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ment that would occur" during the period preceding any
re-auction. Pet. App. 48a. For all these reasons, the
court concluded that, under the circumstances, it would
be "imprudent and unfair to order rescission of the auc-
tion results." Id. at 49a.

ARGUMENT

Petitioners contend that, once the court of appeals
found that the FCC had violated the APA’s notice-and-
comment provisions in promulgating two of the chal-
lenged DE rules, 5 U.S.C. 706(2) required the court not
only to vacate those rules but also to rescind two multi-
billion dollar spectrum license auctions that had taken
place while the rules were in force. The court of appeals
correctly declined to impose that extraordinarily disrup-
tive remedy, and its decision does not conflict with any
decision of this Court or another court of appeals. More-
over, petitioners did not argue below that Section 706(2)
of the APA required the court of appeals to nullify the
auctions, so the principal contention in their petition has
been waived. Further review is not warranted.

1. Petitioners ask the Court to address what they
claim is a division in the circuits on whether the APA
permits courts that find procedural defects in agency
rules to remand those rules to the agency for correction
without vacating them, or instead requires automatic
vacatur upon a finding of error. Pet. 15-23. That ques-
tion is not presented here. Although the federal respon-
dents asked the court of appeals for a remand of the DE
rules without vacatur, the court declined to limit its
remedy in that manner. Pet. App. 49a-50a. Instead, it
vacated the two DE rules whose promulgation it found
defective, just as petitioners asked it to do. Id. at 50a.



14

In addressing this remedial question, the court of
appeals noted petitioners’ contention that the A.PA "re-
quired [it] to vacate any rules [it] f[ou]nd in violation of
the APA." Pet. App. 49a n.13. The court "express[ed]
no view" on that question, however, because it found
remand without vacatur inappropriate "on the facts of
this case." Ibid. Petitioners identif~v no sound reason
for this Court to review a question on which petitioners
prevailed belong: 1.)

~ Mthough the court of appeals found it unnecessary to address the
question in this case, other’ circuits have held that, in appropriate cir-
cunastances, a court of appeals that []nds an agency rule to have been
invalidly promulgated may remand that rule to the agency without va-
cating it. See, e.g., Alli(~d-Sig~(d, I~c. v. L~ ited St(~te.s N~cl~)m¯ Reg.n-
l(tt(~ry Co~t~’~, 988 F.2d 146, 150-151 (D.C. Cir. 1993). Contrary to
petitioners’ contention (Pet. 19-21), the Tenth and Federal Circuits
have not held to the contrary. F(~re.st G~ctrdi(~ws v. Babbitt, 174 F.3d
1178 (10th Cir. 1999), involved 5 IT.S.C. 70t;(1 I, not 5 IT.S.C. 706(2). 174
F.3d at 1187. When Section 706(2) is at issue, the Tenth Circuit holds
that it has the authority to remand without vacating. Qwe.~t Corp. v.
FCC, 258 F.3d 1191, 1205, 1207 (2001); see Qwe.st Corp. v. FCC, No.
99-9546, Order of Clarification 4 (10th Cir. filed Aug. 27, 2001) (explain-
ing that its reported opinion "did not vacate the rules" at issue, which
"m~ty remain in effect * * * pending the completion of * * *
proceedings on ~’emand"). The court in P(JBA, LLC v. U~it~d State.s’,
389 F.3d 1219 (Fed. Cir. 2004), did not address whether" Section 706(2)
permits a reviex~5ng court to ~’emand x~5thout vacating an agency order.
The court in that case was construing another’ statute, which incorpo-
rated by reference the APA’s substantive arbitrary-and-capricious
standard but did not incorporate Section 706’s remedial standards. Id.
at 1225-1226. By contrast, when the Federal Circuit has directly
addressed the question whether the APA permits reman(t without
vaeatur, it has held that "[a]n inade(luately stlpported t’ule * * * need
not necessarily be vacated ." Natio~zal Org. ofVcter(~.~’Ad~ocate.~, I,zc.
v. Secrcta~’y qt" V(’t(’rai~.~" A.tt(~ir.~, 260 F.3d 1365, 1380 (2001) (quoting
Allied-Sig~(d, 988 F.2d at 150, 151).
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l~etitioners now attempt to shift their Section 706(2)
argument to the completely separate remedial question
decided by the court of appeals, i.e., whether the court
should have nullified both the AWS and 700 MHz auc-
tions in addition to vacating the two DE rule changes.
Before the court of appeals, however, petitioners did not
contend that Section 706(2) required the auctions to be
unwound once a procedural defect in the DE rules was
identified. Their contention that Section 706(2) made
vacatur mandatory was made exclusively in service of
their argument that the DE rules themselves should be
vacated, rather than merely remanded. See Pet. 2008
C.A. Br. 25 n.43. With respect to rescission of the rele-
vant auctions, petitioners did not argue below that Sec-
tion 706(2) required that remedy; they contended only
that the court should "exercise its equitable authority"
to impose it. Pet. App. 47a; Pet. 2008 C.A. Br. 26-37.
The court of appeals accordingly did not consider the
question whether Section 706(2) required rescission of
the auctions.~:~ Petitioners’ waiver of the principal claim
they now advance is a sufficient reason to deny their
petition. See Pennsylvania Dep’t qf Corr. v. Ye.~key, 524
U.S. 206, 212-213 (1998) ("Where issues are neither
raised before nor considered by the Court of Appeals,
this Court will not ordinarily consider them.") (quoting
Adicke.~ v. S.H. Kress & Co., 398 U.S. 144, 147 n.2
(1970)).

1:~ Petitioners state that "[t]he Third Circuit did not question that the
auctions in this case--conducted pursuant to unlawfully issued rules
--constituted unla~vful agency action subject to Section 706’s ’shall...
set aside’ command." Pet. 29. The Third Circuit had no occasion to
"question" that proposition, however, because petitioners never ad-
vanced it.



Even if petitioners had preserved this contention, it
would fail on the merits. The provision on which peti-
tioners rely provides that a "reviewing court shall * * *
hold unlawful and set aside (~ge~tcy action, findings, and
conclusions found to be * * * without observance of
procedure required by law" or arbitrary and capricious.
5 U.S.C. 706(2) (emphasis added). For two independent
reasons, this provision did not require nullification of the
auctions. First, with respect to the auctions, the court
of appeals did not have properly before it any "agency
action" that could have been "set aside." In a case like
this, a timely petition for review of an FCC "order" is
the exclusive basis of a com’t of appeals’ jm’isdiction. 47
U.S.C. 402(a); 28 U.S.C. 2342(1). Here, petitioners even-
tually filed a proper petition for review challenging the
modifications to the FCC’s generally applicable DE
rules. They did not, howevel; timely challenge any or-
der regarding the AWS or 700 MHz auctions.~4 The

~ Petitioners attempted to challenge an auction notice scheduling the
AWS auction, but their effort was untimely. Petitioners timely chal-
lenged that public notice as part of their 2006 petition for review, but
when the court of appeals dismissed that petition, they did not ask the
court to retain jurisdiction over the public notice. Instead, they sought
to challenge it anew in 2008, but the 60-day ~ndow for challenging that
notice, 28 U.S.C. 2344, had closed more than two years earlier. The
period for seeking review was not tolled by petitioners’ request for ad-
ministrative reconsideration, which pertained only to the DE rule-
making orders and not the public notice. In their petition for review in
this case, petitioners did not even attempt to challenge any order re-
garding the 700 MHz auction. They did so in the D.C. Circuit, but, as
noted, that petition was dismissed on jurisdictional ga’ounds. Co~ncil
Tree Co~c’~s, 324 Fed. Appx. at 4; see note 10, s~pra.
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court of appeals accordingly lacked jurisdiction to pro-
vide any remedy regarding those distinct proceedings.1~

Second, petitioners’ claim would fail even if there had
been an auction order properly before the court of ap-
peals because that court nowhere found that the Commis-
sion’s decision to hold the auctions under its revised DE
rules violated any provision of the APA. Accordingly,
even if petitioners were correct in arguing that Section
706(2) mandates vacatur of any agency action found to
be unlawful, petitioners would at most be entitled to
vacatur of the orders modifying the DE rules (a remedy
that the court of appeals awarded in any event as an
exercise of discretion). Section 706(2) would not require
the court to "set aside" separate "agency action[s]," such
as the auctions in this case, that the court had not
"found to be" "arbitrary [or] capricious" or "without ob-
servance of procedure required by law." 5 U.S.C. 706(2).

Finally, petitioners identii)~ no court of appeals deci-
sion that has accepted the argument they now advance
--i.e., that the APA requires a court that finds proce-
dural error in the promulgation of agency rules to "set
aside" not only the rules themselves, but also the out-
come of entirely separate proceedings, with their own
orders and agency docket numbers and in which the
court found no legal error. Absent any conflict in the

1:, To the extent that petitioners claim that the FCC’s award of licens-
es from the auctions was the "agency action" before the court of ap-
peals, Pet. 29 n.22, that contention fails for multiple reasons. Petition-
ers never made that argument below; they did not challenge any order
gn’anting licenses in the court of appeals; and the D.C. Circuit has
exclusive jurisdiction over appeals by "any person who is aggrieved or
whose interests are adversely affected by any order of the Commission
gR’anting or denying," i’~tter ali(~, any license application, 47 U.S.C.
402(b)(6).
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circuits on this question, petitioners’ claim would not
warrant this Court’s review even if that claim had been
properly preserved.

2. In the alternative, petitioners contend that the
court of appeals abused its equitable discretion in declin-
ing to nullit~y the auctions. Pet. 28-34. The court of ap-
peals’ record-intensive resolution of that question does
not eontliet with any decision of this Court or of any
other court of appeals. Moreovm; for the reasons stated
above, the court of appeals was without jurisdiction to
nullify the auctions because petitioners failed to timely
challenge any auction orden~’; In any event, the court of
appeals correctly declined to provide petitioners with
the extraordinarily disruptive remedy they sought.

As the court of appeals noted, rescinding the auc-
tions "would involve unwinding transactions worth more
than $30 billion, upsetting what are likely billions of dol-
lars of additional investments made in reliance on the
results, and seriously disrupting existing or planned
~vireless service for untold numbers of customers." Pet.
App. 48a. Such a step would also directly harm "inno-
cent third parties." Id. at 47a-48a. Among them would
be customers whose mobile devices would stop working
when their providers lost their licenses, as well as com-
panies that secured spectrum licenses in the auctions,
including DEs that filed an amieus brief in the court of
appeals "vigorously" opposing rescission as directly con-
trary to their interests. Ibid.; Atlantic Wireless 2008
C.A. B~: 8-10 (discussing irreparable harm auction re-
scission would cause to innocent small and medium-size
companies that had won licenses in AWS auction). Un-

1,; The court of appeals did not find it necessary to reach this juris-

dictional question since it found that rescission of the auctions would be
unwarranted even assuming it had,jurisdiction. Pet. App. 27a n.5.
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winding the auctions would cause enduring systemic
harms as well. Taking away spectrum licenses years
after the auctions were held, the licenses had issued,
companies had spent billions of dollars building facili-
ties, and millions of customers had begun utilizing re-
sulting services would significantly undermine confi-
dence in the auction system as a whole and make bidders
significantly less likely to participate in the future.

Petitioners have suggested that the court of appeals
should "nullify the auction results, but permit the win-
ning bidders to keep their licenses unless and until they
are won by another bidder at re-auction." Pet. App. 48a.
As the court below correctly recognized, that approach
"might mitigate the chaos of a rescission, but it could not
eliminate the massive uncertainty, waste, and frozen
development that would occur from the time of the re-
scission until the re-auction." Ibid. "A re-auction * * *
would unfairly require [auction winners] to pay sums
that they may not have in order to protect investments
they have already made, and perhaps cannot recoup
without the relevant spectrum licenses." Id. at 49a.

Finally, the relief petitioners sought was especially
inappropriate because their own failure to comply with
jurisdictional requirements in 2006 led to dismissal of
their first petition for review and a multi-year postpone-
ment of a decision on the merits. The 700 MHz auction
took place during that interval, and reliance by both
licensees and customers on the results of both auctions
steadily increased during that time period. As a matter
of equity, petitioners should not be allowed to leverage
their own litigation mistakes into a claim for more ex-
pansive and disruptive relief. In sum, the court of ap-
peals correctly concluded that "it would be imprudent
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and unfair to order rescission of the auction results."
Pet. App. 49a.

Petitioners are also wrong in contending (Pet. 29)
that the eom’t of appeals "declined to provide any rem-
edy at all to petitioners injured by the unlawful agency
action." The court of appeals vacated the rules whose
issuance it found procedurally improper. Pet. App. 50a.
Petitioners thus seem’ed the remedy that courts of ap-
peals typically provide when they find agency regula-
tions to have been unlawfully promulgated. Indeed,
when the court of appeals issued its decision, petitioner
Council 1¥ee recognized the significance of the relief it
had obtained, stating that the decision had "restored a
pathway for wireless competition, innovation and diver-
sity by ensuring the ’dissemination of licenses among a
wide variety of applicants’ envisioned by Congress in
establishing the FCC’s wireless auction authority."
TRI)aily, Third Circ~tit Vacates, Remands Portion qf
FCC’s ’DE’ Regalatio~s (Aug. 24, 2010).

Because the court of appeals vacated the 50~/~ Imper-
missible Relationship Rule and the Ten-Year Repay-
ment Schedule, petitioners may participate in future
auctions of spectrum licenses without being subject to
those restrictions. An auction of additional licenses in
the 700 MHz Band cm’rently is scheduled for July 2011,
Public Notice, AU Docket No. 10-248, A~tction of 700
MHz Ba~d Lice~ses Sched~ded.tbr Jt~ly 19, 2011, DA
10-2298 (Dec. 15, 2010), and more significant auctions
are on the horizon, see Office of the White House Press
Secretary, Preside~t Oba’m(~ Det(tils Pla~t to Win the
Fatttre throt~gh Expa~tded Wireless Access (Feb. 10,
2011), http://www.whitehouse.gov/the-press-office/
2011/02/10/pr e side nt- ob area- d etails-plan-win-futur e-
through-expanded-wireless-access.
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Moreover, a DE that was one of the top ten winning
bidders in the AWS auction and in which Council Tree’s
principals have had an acknowledged ownership inter-
est,~; already has received a tangible benefit fl’om the
decision below. On December 27, 2010, that winning
bidder transferred to a non-DE its control of a portion
of the AWS license it had won at auction. In doing so,
the winning bidder paid the reduced unjust enrichment
payment associated with the five-year repayment sched-
ule that the court of appeals had reinstated, rather than
the greater payment that would have been required un-
der the now-vacated 10-year schedule.~s In short, there
is no basis for petitioners’ contention that the court’s
failure to rescind the AWS and 700 MHz auctions left
petitioners without any remedy.

1; Public Notice, A~tctiott q[’Advattced Wireless Service Licet~ses

Closes, 21 F.C.C.R. 10,521, 10,582 (2006); see Gov’t 2006 C.A. Br. 44
n.57; Pet. 2006 Reply Br. 27 n.26.

1.~ See FCC File No. 0004404302, Application fox" Transfer of Control

of Denali Spectrum License Sub., LLC (filed Oct. 1, 2010), available at
http://wireless2.fcc.gov/UlsApp/ApplicationSearch/applMain.j sp?
applID=5732431. An attachment to the application (scroll to Attach-
ments and click on the link "Calculations fox" Unjust enrichment pay-
ment") provides unjust-enrichment calculations showing a payment of
50% of relevant bidding credit calculated, pursuant to the five-year
repayment schedule of 47 C.F.R. 1.2111(d)(2)(ii)(C), rather than the
100~ unjust enrichment payment that would have been applicable
under the vacated Ten-Year Repayment Schedule (see 47 C.F.R.
1.2111(d)(2)(i)(A)). See generally RCRWireless, Leap Cowpletes
DetmliAcq~tisitio,t (Dec. 28, 2010), http://x~’.rct~@eless.com/article/
20101228/carriers/101229949/leap-completes-denali-acquisition.
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CONCLUSION

The petition for a writ of certiorari should be denied.
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