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QUESTION PRESENTED

Does a convicted prisoner have a constitutionally
protected liberty interest in not attending an in-prison
sex offender treatment program?



PARTIES TO THE PROCEEDING

The petitioners are the Pennsylvania Department
of Corrections, an agency of the Commonwealth of
Pennsylvania, and the following named individuals
who are presently or were formerly employed by the
Pennsylvania Department of Corrections: Thomas
Williams, Joseph Piazza, Larry Kaskie, Frank Gillis,
Kandis K. Dascani, John Sidler, and Sharon M.
Burks.

The respondent is Charles S. Renchenski.
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OPINIONS BELOW

The decision of the Court of Appeals is reported at
622 F.3d 315 and is reprinted in the appendix to this
petition ("Pet. App.") at 3a. The decision of the
District Court is not reported, but is reprinted at Pet.
App. 50a.

STATEMENT OF JURISDICTION

The judgment of the Court of Appeals was entered
on October 4, 2010. A petition for rehearing was
timely filed and was denied on October 28, 2010. Pet.
App. la-2a. This petition is being filed within ninety
days thereafter. This Court has jurisdiction pursuant
to 28 U.S.C. § 1254.

CONSTITUTIONAL PROVISIONS INVOLVED

1. Section 1 of the Fourteenth Amendment to the
Constitution provides in relevant part that "No State
shall ... deprive any person of life, liberty, or property,
without due process of law .... "

2. The Fifth Amendment to the Constitution
provides in relevant part that "No person.., shall be
compelled in any criminal case to be a witness against
himself .... "



STATEMENT OF THE CASE

Pennsylvania’s Department of Corrections ("DOC")
houses over fifty thousand prisoners. Upon reception,
each prisoner is given a comprehensive assessment of
his medical, psychological, educational, vocational and
other needs. This information is used to develop a
correctional plan tailored to address the
particularized needs of each prisoner. See
PENNSYLVANIA DEPARTMENT OF     CORRECTIONS,     A
Handbook for the Families and Friends of
Pennsylvania Department of Corrections Prison
Inmates (Nov. 2006), p. 13-15, availableat
http://www.cor.state.pa.us (visited Jan. 24, 2011).

One of the tools which the DOC uses to further its
goal of rehabilitation is the Sex Offender Treatment
Program ("SOTP"). The SOTP is similar to other
treatment programs routinely offered to prisoners
such as those for drug and alcohol abuse, domestic
abuse, anger management, and HIV/AIDS education.
The Court of Appeals, however, held that requiring a
prisoner to participate in a SOTP implicates a liberty
interest protected by the Fourteenth Amendment; if,
as in this case, the prisoner has not actually been
convicted of a sex offense, the Court of Appeals held
that extensive procedural protections - identical to
those necessary to commit a prisoner to a mental
institution - must be provided.

The Court should review this decision because (a)
the courts of appeals are divided over whether - and
under what circumstances - a prisoner has a liberty
interest in not being labeled a sex offender; (b) it
presents important and recurrent issues for prison
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administration on which the Court should provide
guidance; (c) it improvidently extends the holding in
Vitek ~. Jones, 445 U.S. 480 (1980) and Washington v.
Harper, 494 U.S. 210 (1990) to treatment programs
routinely provided to prisoners within the general
prison environment; and (d) it is fundamentally at
odds with the holding in McKune v. Lile, 536 U.S. 24
(2002).

1. Pennsylvania adopted its state-wide SOTP,
entitled "Responsible Living: A Sex Offender
Treatment Program," in 1999.1 Pet. App. 6a-7a. It
consists of a seven step behavior modification
program, but does not include the administration of
any type of medication. Id. For prisoners assessed as
moderate to high risk, it consists of a weekly two-hour
group therapy session which runs for approximately
two years. Id. The SOTP is supervised by a Licensed
Psychologist Manager and individual groups are run
by qualified professionals who have at minimum a
bachelor’s degree in behavioral health and significant
prior experience with sex offender treatment. Id. at
8a. Prisoners convicted of sex offenses (e.g. rape,
sexual assault,    involuntary deviate sexual
intercourse, etc.), are automatically assigned to SOTP.
Id. at 6a, fn.3. In addition, prisoners who have a prior
history of sexual offenses or whose convictions had an
underlying sexual component may also be required to
participate in SOTP as part of their overall
rehabilitative plan. Id. at 52a.

1 Pennsylvania’s SOTP, developed by Julie C. Medelin,

Ph.D., is widely used by corrections agencies nationwide. See
www.med|b~training.com. DOC’s Policy for Sex Offender
Treatment, a part of its Access to Mental Health Care
Procedures Manual, §13.8.1, is a part of the record before the
lower court and is reproduced at Pet. App. 88a.



Respondent is serving a life sentence without the
possibility of parole for the 1985 murder of Rose
Marie Foley. Pet. App. 5a. Although he was not
convicted of a sexual offense, his pre-sentence report
indicated that when his victim’s body was found, it
was "clad only in a bra (which was unsnapped and
pulled over the breasts), a blouse which was also
above the breasts, and socks." Id. The autopsy found
abrasions and contusions on the victim’s genitals. Id.
Respondent also admitted cutting away the skin
around the victim’s nipple to prevent law enforcement
from identifying his bite marks. Id. at 5a-6a.

In 2003, respondent was recommended for
assessment for SOTP. Pet. App. 6a-7a. The prison’s
Chief    Psychologist    determined    that    the
recommendation was appropriate based on the
"treatment team’s evaluation of him coupled with the
sexual component of [his] offense." Id. at 8a-9a.
Respondent, however, has consistently objected to
being assessed for SOTP and has refused to
participate in SOTP because he was convicted of
murder and not a sexual offense. Id. at 8a. Under
SOTP, respondent and other inmates who refuse to be
assessed are classified as being in the Moderate/High
risk category for sexual offenders. Id. at 9a. Although
respondent has not been disciplined for his failure to
participate, he could potentially lose his prison job, be
assigned to disciplinary custody for ninety days, have
his right to receive visitors suspended, and lose access
to television, radio and the commissary. Id. at 10a.

2. The respondent, asserting claims under the
Fifth, Sixth, Eighth and Fourteenth Amendments,
brought this action to prohibit petitioners from
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requiring that he be assessed for and participate in
SOTP. Pet. App. 4a-5a. Petitioners moved to dismiss
for failure to state a claim. Id. at lla. The District
Court converted their motion to one for summary
judgment, which was granted. Id. at 11a-12a.

Relying on this Court’s decision in McKune, the
District Court first rejected respondent’s Fifth
Amendment self-incrimination claim because, among
other things, the consequences of his refusal to
participate in the SOPT did not rise to the level of
"compulsion." Pet. App. 12a. The District Court also
rejected respondent’s Fourteenth Amendment
procedural due process claim since, inter alia, there
was no evidence that he was forced to undergo
involuntary treatment, being labeled a sex offender
does not by itself create a liberty interest, and he did
not have an independent free-standing liberty interest
in not participating in SOTP which would require due
process protections.’~ Id. at 13a.

3. A panel of the Court of Appeals reversed the
District Court’s determination that respondent did
not have a liberty interest in not participating in
SOTP.3 Pet. App. 22a. In reaching its decision, it

~ The District Court also granted summary judgment in favor
of petitioners on respondent’s Sixth, Eighth and Fourteenth
Amendment equal protection claims as well. Pet. App. 13a. In
addition, it denied respondent’s request to file a third amended
complaint. Id. at 13a-14a. These rulings are not relevant to the
question presented in the petition.

3 It affirmed the District Court’s decision in all other

respects, including its determination that respondent was not
"compelled" to participate in SOTP for purposes of the Fifth
Amendment. Pet. App. 49a.



"recognize[d] that prisons have a strong interest in
enrolling their inmates in various rehabilitative
programs and that prison administrators are in the
best position to exercise discretion in administering
those programs." Id. at 28a. Nonetheless, it held that
"only after a prisoner has been afforded due process
may sex offender conditions be imposed on an inmate
who has not been convicted of a sexual offense." Id. at
18a. The required process would include (1) written
notice; (2) a hearing; (3) disclosure of the evidence
relied upon by prison officials; (4) the right to present
witness testimony and conduct cross-examination; (5)
an independent decision-maker; and (6) a written
statement by the decision-maker explaining the
evidence and reasoning for any classification of
respondent which would require SOTP. Id. at 29a.

In Vitek, the Court held that the stigma of a state
prisoner being labeled mentally ill together with being
involuntarily transferred to a mental hospital
implicated a liberty interest protected by the Due
Process Clause. 445 U.S. at 487. The Court of Appeals
expressly relied upon Vitek in finding that respondent
had an independent due process liberty interest. Pet.
App. 17a-18a. First, it found that classifying
respondent "even as a possible sex offender is
stigmatizing" in a manner similar to being labeled as
mentally ill. Id. at 23a. Second, it found that SOTP,
consisting of "weekly psychotherapy sessions for two
years" is "sufficiently similar to the forced transfer to
a mental institution" which was found to trigger a
liberty interest in Vitek. Pet. App. 19a. The Court of
Appeals concluded that "mandating [respondent’s]
participation in SOTP is not within the sentence
imposed since he is incarcerated for committing
murder in the first degree and not for committing a
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sexual offense .... In turn, compelled treatment, i.e.,
sex offender therapy, changes the conditions of
[respondent’s] sentence and, accordingly, constitutes a
loss of liberty that exceeds his loss of freedom from
confinement." Id. at 19a-20a.

Despite finding that respondent’s participation in
SOTP was not "voluntary" for purposes of the
Fourteenth Amendment, the Court of Appeals
de’termined that respondent’s participation was not
"compelled" for purposes of the Fifth Amendment. Pet.
App. 37a. Following this Court’s decision in McKune,
it found that the potential deprivations faced by
respondent such as loss of his prison job, temporary
assignment to disciplinary custody for ninety days,
cell restriction for thirty days, and suspension of
visitor privileges did not rise to the level of
compulsion "which would compel [respondent] to
expose himself to criminal liability" for purposes of
the Fifth Amendment. Id. Moreover, the Court of
Appeals specifically concluded that the consequences
respondent faces here for not participating in SOTP
are no greater than those which were at issue in
McKune. Pet. App. 36a.

4. The Court of Appeals denied petitioners’
request for panel rehearing and rehearing en banc.
Pet. App. la-2a.



REASONS FOR GRANTING THE WRIT

The Courts of Appeals Are Divided Over
Whether - and Under What Circumstances
- a Prisoner Has a Liberty Interest in Not
Being Labeled a Sex Offender.

The Courts of Appeals have considered the
question presented by this case on numerous
occasions, but have been unable to reach a consensus.
Rather, the courts have coalesced around two
competing and irreconcilable views.

The Eleventh Circuit, now joined by the Third,
holds that the stigma of being classified as a sex
offender together with being required to participate in
sex offender treatment implicates a liberty interest.
Kirby v. Siegelman, 195 F.3d 1285, 1291 (11th Cir.
1999). The Fifth, Ninth and Tenth Circuits have
adopted a modified position which recognizes a liberty
interest in being labeled a sex offender, but only
where parole or good time credits are conditioned on
participation in sex offender treatment. See Coleman
v. Dretke, 395 F.3d 216 (5th Cir. 2004) (due process
required where sex offender registration and therapy
condition for parole); Neal v. Shimoda, 131 F.3d 818
(9th Cir. 1997) (same); and Chambers v. Colorado
Dep’t of Corrections, 205 F.3d 1237 (10th Cir. 2000)
(due process required before being classified as sex
offender where prisoner would lose good time credit).

The Seventh Circuit has taken the opposite
approach and rejected the view that the stigma of
being labeled a sex offender - even where it results in
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the denial of parole - can create a liberty interest.
Grennier v. Frank, 453 F.3d 442 (7th Cir. 2006)
(stigma alone in being labeled a sex offender is
insufficient to create a liberty or property interest).
The Second Circuit, in a recent decision involving
facts strikingly similar to those in the present case,4

held that a prisoner did not have a liberty interest in
not being assessed a "sexual offense treatment needs"
score even though he had been acquitted of sexual
assault. Vega v. Lantz, 596 F.3d 77 (2d Cir. 2010)
(prisoner convicted of assault based on the cutting off
of teenage girl’s nipple which he then forced her to
swallow). The Eighth Circuit, although not addressing
the issue directly, has suggested that it agrees with
the positions of the Seventh and Second Circuits.
Gunderson v. Hvass, 339 F.3d 639 (8t.h Cir. 2003)
(holding that requiring an individual to register as a
sexual offender even though he was not convicted of a
sexual offense did not implicate a liberty interest).

This division among the courts of appeals has been
widely recognized and shows no sign of resolving
itself. See, e.g., Vega, 596 F.3d at 82 (discussing
decisions from other courts of appeals); Grennier, 453
F.3d at 445 (same); Coleman, 395 F.3d at 223 fn. 26
(same). Petitioners have a substantial interest in
providing SOTP and other similar treatment
programs to prisoners as part of the rehabilitative
process. The decision of the Court of Appeals burdens
petitioners’ ability to provide such programs in an

4 Respondent pled guilty to murder and was not convicted of

sexually assaulting his victim. However, the crime was sexual in
nature and he had attempted to cut away the skin around the
victim’s nipple to prevent law enforcement from identifying his
bite marks. Pet. App. 5a-6a.

9



efficient and effective manner. The Court should take
this opportunity to resolve the conflict among the
Circuits by addressing the question raised in the
petition which is of critical importance to the
management of our nation’s prisons.

II. This Case Presents Important and
Recurrent     Issues     for      Prison
Administration on Which the Court
Should Provide Guidance.

The Court of Appeals’ decision has important
implications for prison administration, involving both
sex offenders specifically and rehabilitative
programming generally. The Court, especially in light
of the disarray among the circuits just discussed,
should address these issues to provide needed
guidance to the lower courts and to prison
administrators.

Sex offenders pose a "serious threat in this
Nation," McKune, 536 U.S. at 32, and in recent years
government at all levels has devoted substantial
attention to measures to protect society from the
recidivism to which sex offenders are particularly
prone. See, e.g.U.S.v. Comstock, __ U.S. __, 130 S.
Ct. 1949 (2010) (civil commitment of violent sex
offenders); Kansas v. Hendricks, 521 U.S. 346 (1997)
(same); Selling v. Young, 531 U.S. 250 (2001) (same);
Carr v.U.S.,    U.S. __, 130 S. Ct. 2229 (2010)
(registration and community notification statute);
Smith v. Doe, 538 U.S. 84 (2003) (same). In particular,
the Court has noted the "vital penological purpose"
served by in-prison rehabilitation programs, and their
effectiveness in reducing sex offender recidivism.
McKune, 536 U.S. at 29, 32-33. McKune and the other
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cases cited all involved programs aimed at convicted
sex offenders, see, e.g., id. at 32-33, but the task faced
by prison administrators, and the potential benefits of
rehabilitative programs, cannot be so neatly cabined.

There are well over 150,000 prisoners in the
United States who are designated as sex offenders
based on their conviction for a sex offense,5 and these
prisoners represent the majority of those designated
for sex offender treatment. However, there are a
significant number of other prisoners who - like
respondent - were not convicted of a sexual offense
but whom prison officials believe would benefit from
SOTP. Often, as here, this determination is based on
the underlying circumstances of the crime, since even
crimes with obvious sexual components may not be
prosecuted as sex offenses.~ Prison officials may also
glean insights into a prisoner’s rehabilitative needs
from interviews, psychological testing and other
criminal history information. Recommendations
regarding other similar treatment programs such as
those for drug and alcohol abuse, domestic abuse,
anger management, and HIV/AIDS education are
typically made in the same way: alcohol abuse
programming, for example is not limited to those
prisoners who have actually been convicted of an
alcohol-related crime such as driving while
intoxicated.

5 See Bureau of Justice Statistics, Bulletin, Prisoners in 2009

at 30, http://bis.oip.usdo~.gov/index.cfm?t~’=pbdetail&iid=2232.

6 For a varieW of reasons - including sparing the victims

from further trauma - prosecutors may agree to plead down a
sex offense such as rape to a more general crime such as assault;
alternatively, as this case il|ustrates, prosecutors may elect to
pursue only the most serious of the charges that might be
brought.
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Most, if not all, of these programs are aimed at
what the Court of Appeals called "behavior
modification," and most if not all could be described as
"stigmatizing." The Court of Appeals’ decision thus
calls into question prison practices covering a wide
array of rehabilitative programs. This Court has not
previously addressed what, if any, due process
protections apply in such situations, but it should do
SO now.

III. The Court Of Appeals’ Decision Is
Inconsistent With Decisions Of This Court.

A. The Court of Appeals wrongly extended
the holdings in Vitek v. Jones and
Washington v. Harper to treatment
programs routinely provided within
the general prison environment.

It is a truism that imprisonment following upon
conviction of a crime "brings about the necessary
withdrawal or limitation of many privileges and
rights," Sandin v. Conner, 515 U.S. 472, 485 (1985)
(citation and internal quotation marks omitted),
including many aspects of the "liberty" that would
otherwise be protected by the Due Process Clause.
Overton v. Bazzetta, 529 UoS. 126, 131 (2003) ("[m]any
of the liberties and privileges enjoyed by other citizens
must be surrendered by the prisoner.") The primary
responsibility for running prisons is entrusted to
prison administrators, whose decisions on how best to
achieve their rehabilitative and other goals is, within
very broad limits, not subject to judicial scrutiny in
the name of due process. Id., at 132 (courts "must
accord substantial deference to the professional

12



judgment of prison administrators, who bear a
significant responsibility for defining the legitimate
goals of a corrections system and for determining the
most appropriate means to accomplish them").

"This is not to say that a valid conviction
extinguishes every direct due process protection,"
Kentucky Dept. of Corrections v. Thompson, 490 U.S.
454, 460 (1989); but even changes that have a
"substantial adverse impact" on a prisoner do not
implicate the Due Process Clause "[a]s long as the
conditions or degree of confinement ... is within the
sentence imposed upon him." Montanye v. Haymes,
427 U.S. 236, 242 (1976). The residual liberty interest
enjoyed by a prisoner is invaded only where
conditions of confinement are "qualitatively different
from the punishment characteristically suffered by a
person convicted of crime." Vitek v. Jones, 445 U.S.
480, 493 (1980). 7

In the thirty-plus years since Vitek, the Court has
only twice held that its demanding standard was met.
In Vitek itself, the Court held that the involuntary
commitment of a prisoner to a mental hospital
implicated a liberty interest to which due process
protections attached, because such a commitment "is
not within the range of conditions of confinement to
which a prison sentence subjects an individual." Id.,

7 A similar, although less demanding, standard governs

liberty interests created by state law. Those interests are
generally limited to "freedom from restraint which, while not
exceeding the sentence in such an unexpected manner as to give
rise to protection by the Due Process Clause of its own force ...
nonetheless imposes atypical and significant hardship on the
inmate in relation to the ordinary incidents of prison life.
Sandin, 515 U.S. at 484 (citations omitted, emphasis added).
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at 493. And in Washington v. Harper, 494 U.S. 210
(1990), the Court, relying on Vitek, held that the
involuntary administration of antipsychotic drugs to a
prisoner likewise implicated a protected liberty
interest even in the absence of a transfer to a mental
institution,s Ido, at 222-223. But nothing in Vitek or
Harper justifies extending their holdings beyond the
context in which they arose - the involuntary
psychiatric treatment of mental illness - to the quite
different context of the prison rehabilitative programs
that are a routine feature of virtually all
contemporary correctional systems.

In holding otherwise, the Court of Appeals relied
heavily on the fact that the aim of the SOTP is
"behavior modification," see Pet. App. 7a, 16a-17a,
21a-22a & 25a, a phrase that this Court likewise used
to describe the psychiatric interventions to which the
prisoner in Vitek was subject. See id., 445 U.S. at 488,
492, 494. But this elastic phrase is little to the
purpose. Most prison programs - from drug and
alcohol abuse prevention, to anti-gang initiatives, to
HIV/AIDS education, to anger management - seek
some sort of "behavior modification," but they are not,
for that reason alone, beyond "the range of conditions
of confinement to which a prison sentence subjects an
individual." Nor are they, for that reason alone,
comparable to the conditions that the Court
considered in Vitek or Harper.

s In Harper, the prisoner was housed in a special unit for the

treatment of mental illness within his prison. Although not
committed to a separate mental hospital like the prisoner in
Vitek, he was subjected to full-time psychiatric care, including
the involuntary administration of antipsychotic medication. Id.,
at 214-217.

14



In Vitek, the nature of the psychiatric
interventions to which the prisoner could be
involuntarily subjected was described in the District
Court proceedings "only generally," but it is clear that
they included "techniques of behavior modification not
used at the prison," including the use of medication,
see Miller v. Vitek, 437 F.Supp. 569, 573 & n. 8
(D.Neb. 1977) (emphasis added), a factor that was, of
course, also present in Harper. The administration of
antipsychotic medications is not only highly intrusive
- their purpose, after all, is to "alter the chemical
balance in a patient’s brain," Harper, 494 U.S. at 229
- but can also have the "serious, even fatal side
effects" that the Court described at length in Harper.
Id., at 229-230. In addition, commitment to a mental
hospital separates a prisoner from the normal routine
of prison life, defining his entire existence and
precluding his participation in educational, vocational
and other rehabilitative programs.

By contrast, SOTP is not highly intrusive and does
not supplant the normal routine and expectations of
prison life. Pennsylvania’s SOTP meets for only 2
hours a week. The prisoner retains the ability to have
a prison job, take educational and vocational classes,
eat meals in the dining hall, make purchases at the
prison commissary, and see visitors. Finally, the
SOTP does not include the administration of any
medication. Respondent’s weekly participation in a
couple of hours of group therapy is thus not
"qualitatively different" from the conditions
characteristically experienced by those serving a
prison sentence. Certainly, it has little in common
with the conditions considered in Vitek and Harper;
and the Court of Appeals erred in equating it to the
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involuntary commitment to a mental hospital or the
involuntary administration    of    psychotropic
medication.

B. The Court of Appeals’ decision conflicts
with McKune v. Lile.

In McKune v. Lile, 536 U.S. 24 (2002), the Court
held that a prisoner’s right against self-incrimination
under the Fifth Amendment was not violated where
he was required to participate in a prison sex offender
program or lose certain privileges.9 A majority of the
Court, although unable to agree on a precise
standard, held that the prisoner’s participation in the
program was not "compelled" within the meaning of
the Fifth Amendment.1° The deprivations faced by
respondent for not participating in SOTP in this case
are comparable to, and certainly no greater than,
those faced by the prisoner in McKune.~1 Thus,

9 These privileges included visitation rights, earnings, work

opportunities, ability to send money to family, canteen
expenditures, and access to a personal television. The prisoner
was also moved to a maximum security unit. McKune, 536 U.S.
at 30-31.

1o A four-member plurality of the Court would have used the

due process standard under Sandin to determine whether there
was compulsion. McKune, 536 U.S. at 37-38. Justice O’Conner,
concurring in the judgment, rejected that approach but did not
articulate an alternative test. Rather, relying on other prior
cases interpreting the Fifth Amendment, she simply concluded
that the prisoner was not "compelled" as that term has been used
by the Court. Id. at 48-51.

11 Respondent has not in fact suffered any adverse

consequences for his refusal to participate. In theory, he could be
assigned to disciplinary custody for ninety days and lose certain
privileges: his prison job, visitation rights, and access to
television, radio and the commissary. Pet. App. 10a.
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following McKune, the Court of Appeals correctly held
that respondent’s participation in the program was
not "compelled" and he therefore could not prevail on
his Fifth Amendment claim. Pet. App. 37a.

But the Court of Appeals nevertheless held that
respondent’s participation in the program was not
"voluntary," Pet. App. 26a - and hence amounted to a
"deprivation" for due process purposes - by relying on
the same possible consequences that it held did not
amount to "compulsion." Compare Pet. App. 26a with
Pet. App. 35a-36a. The Court of Appeals made no
attempt to explain this contradiction. Having
concluded that respondent was not compelled to
participate in SOTP in its Fifth Amendment analysis,
it made no sense for the Court of Appeals to then
conclude that the same potential deprivations were so
onerous as to make respondent’s decision involuntary
for purposes of due process.

In McKune, a four member plurality of the Court,
guided by Sandin, determined that the standard for
what constitutes "compulsion" for purposes of the
Fifth Amendment is the same as the standard for
determining whether a due process right is implicated
under the Fourteenth Amendment. McKune, 536 U.S.
at 37-38. Justice O’Connor, while agreeing that there
was no Fifth Amendment violation under the facts
presented, maintained in her concurrence that the
standard for what constitutes "compulsion" is broader
under the Fifth Amendment than it is under the
Fourteenth Amendment. Id. at 48-49 ( O’Connor, J.,
concurring). The Court of Appeals, though, turned
McKune on its head. Its decision relies on the premise
that what constitutes "compulsion" is narrower for
purposes of the Fifth Amendment than for purposes of
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the Fourteenth Amendment: a proposition that no
member of the McKune majority endorsed.

The Court’s failure in McKune to adopt a single,
unified approach to what constitutes compulsion for
purposes of the Fifth Amendment perhaps contributed
to the confusion of the Court of Appeals in this case.
The Court should take this opportunity to reconcile
the standard for finding a due process violation in
Sandin with the standard of involuntariness under
the Fifth Amendment in McKune.
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CONCLUSION

The Court should grant the petition.
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