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CAPITAL CASE
QUESTIONS PRESENTED
I.

Should this court grant habeas relief or certiorari
review on the issue of the cognizability and the
standard of proof for a freestanding "actual innocence" claim in a habeas proceeding when the petitioner failed to establish that he was factually
innocent under any standard?

II. Should this court grant habeas relief or certiorari
review of a decision of the district court which followed the directive of this Court and properly
applied this court’s precedent in denying relief on
a "actual innocence" claim?
III. Does this court, which transferred the case and
delegated its authority to the district court for
fact finding, have jurisdiction to review this petition for habeas relief and petition for certiorari
review?
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JURISDICTION
As set forth in Respondent’s correspondingly filed
Opposition to Petition for Writ of Certiorari (No. 10949), this Court transferred Petitioner’s original writ
to the district court for the taking of evidence and
findings of fact. Therefore, the district court acted as
a magistrate, or akin to a Special Master, for this
Court. In that capacity, the district court followed the
directives of this Court and received testimony and
made findings of fact, which are now back before this
Court for its review and determination.
Petitioner argues that the transfer of his original
petition falls under the appellate jurisdiction of the
Court and therefore that appellate jurisdiction requires Petitioner to appeal to the circuit court before
appealing to the Supreme Court.1 Petitioner attempts
to create a false dichotomy regarding "original" and
"appellate" jurisdiction. To say that habeas corpus
falls within the court’s "appellate" jurisdiction is not
to say that it is necessary for a case to go through all
the intermediate appellate processes. It merely
means that an "original" petition may be filed to
review a judgment or decision below.

1 Although case law does indicate that the Court is exercising its appellate jurisdiction in transferring the case to the
district court (Felker v. Turpin, 518 U.S. 651, 667, n.1 (1996)),
nothing in 28 U.S.C. §2241 confers appellate jurisdiction on any
circuit court.
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Petitioner’s "original" petition was filed and the
Court sent it to district court for factual findings.
Notably, this Court’s order does not indicate that it
was declining to entertain the petition and transferring. It merely states that it was transferring the case
for the purpose of having the district court, a court
that can take evidence and make fact-findings, receive evidence and make factual findings on Petitioner’s claim of "actual innocence." Thus, the case is now
back before this Court for review and denial of habeas
relief and denial of statutory and common law certiorari review.
PART ONE
STATEMENT OF THE CASE
A. State Proceedings
On August 30, 1991, Petitioner, Troy Anthony
Davis, was sentenced to death for the murder of
Officer MacPhail. On direct appeal, the Georgia
Supreme Court affirmed Petitioner’s convictions and
death sentence. Davis v. State, 263 Ga. 5, 7 (1993).
Petitioner filed a state habeas corpus petition on
March 15, 1994. During the state habeas evidentiary
hearing, Petitioner presented 33 affidavits, choosing
not to present any live testimony. Petitioner’s "innocence" affidavits were considered by the state habeas
court in determining whether Petitioner’s procedural
default of certain claims was excused under the state
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"miscarriage of justice" exception. The court denied
Petitioner’s "actual innocence" claim.
Petitioner appealed to the Supreme Court of
Georgia from the denial of state habeas corpus relief,
alleging, inter alia, that the trial evidence showed
that Red Coles was the shooter. The Georgia Supreme
Court affirmed the denial of state habeas corpus
relief in Davis v. Turpin, 273 Ga. 244 (2000).
B. Initial Federal Habeas Proceedings
Petitioner filed his application for federal habeas
corpus relief on December 14, 2001. Petitioner’s
motion for an evidentiary hearing, which requested,
in part, that Petitioner be allowed to present evidence
of alleged recantations of trial witnesses, was denied.
Although the federal habeas court denied Petitioner’s
motion for an evidentiary hearing, the court extensively reviewed each affidavit relied on by Petitioner.
The federal habeas court concluded that, "the Court
finds that because the submitted affidavits are insufficient to raise doubts as to the constitutionality of
the result at trial, there is no danger of a miscarriage
of justice in declining to consider the claim." Davis v.
Terry, 465 F.3d 1249, 1251 (11th Cir. 2006). The
Eleventh Circuit affirmed the denial of federal habeas
relief. Davis v. Terry, 465 F.3d 1249, 1252 (11th Cir.
2006).
Petitioner’s petition for a writ of certiorari seeking review of the Eleventh Circuit’s decision was filed
in this Court on April 11, 2007, alleging that no court
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had examined his claim of "actual innocence." This
Court denied this petition on June 25, 2007. Davis v.
Terry, 551 U.S. 1145 (2007).
C.

Extraordinary Motion For New Trial
Proceedings

On July 9, 2007, Petitioner filed an Extraordinary Motion for New Trial alleging "Red Coles - not
Davis - murdered Officer MacPhail."
Although no evidentiary hearing was conducted,
the trial court, recognized "the attendant gravity" of
the motion, and "exhaustively reviewed" each submitted affidavit "and considered in great detail the
relevant trial testimony, if any, corresponding to
each." The trial court concluded that under state law
the "recantation" affidavits of Young, Murray, Ferrell,
Williams, Collins, McQueen, and Sapp, containing
their post-trial declarations that their former testimony was false, "is not cause for a new trial." The
trial court concluded that the Hargrove, Riley and
Taylor affidavits contained inadmissible hearsay and
that the Hargrove, Saddler and Kinsman affidavits
were not so material that they would have produced a
different result if introduced at Petitioner’s trial. The
trial court denied the extraordinary motion for new
trial, concluding that, "Defendant has failed to carry
the burden on each and every submitted affidavit."
In affirming the denial of the extraordinary
motion for new trial, the Georgia Supreme Court
extensively reviewed the "affidavit testimony." Davis
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v. State, 283 Ga. 438 (2008).2 The Georgia Supreme
Court held that, "Upon our careful review of Davis’s
extraordinary motion for new trial and the trial
record, we find that Davis failed to present such facts
in his motion and, therefore, that the trial court did
not abuse its discretion in denying that motion without a hearing." Id. at 448, cert. denied, Davis v. Georgia,_ U.S. __., 129 S.Ct. 397 (2008).
D. Commutation Denied
Subsequently, the Georgia Board of Pardons and
Paroles denied Davis’ application for clemency on
September 12, 2008 issuing the following statement:
The Parole Board does not generally comment on death penalty cases it has considered for clemency. However, the Troy Davis
case has received such extensive publicity
that the Board has decided to make an exception.
Davis’ attorneys have argued that the Board
should grant him clemency because a number of witnesses against Davis changed their
earlier statements to the police and their

2 "The supreme court [] painstakingly detailed each of the
seven post-trial affidavits by the State’s eyewitnesses, as well as
six affidavits from additional witnesses Davis located, and
explained how each affidavit failed to support Davis’s extraordinary motion for a new trial." In re Davis, 565 F.3d 810, 815 (11th
Cir. 2009).

testimony at the trial. Moreover, the attorneys have brought forward other people who
now claim to have information that raises
doubt as to the guilt of Davis.
Because of these claims, the Parole Board
stopped Davis’ execution last year. The Board
has now spent more than a year studying
and considering this case.
As a part of its proceedings, the Board gave
Davis’ attorneys an opportunity to present
every witness they desired to support their
allegation that there is doubt as to Davis’
guilt. The Board heard each of these witnesses and questioned them closely.
In addition, the Board has studied the voluminous trial transcript, the police investigation report and the initial statements of the
witnesses. The Board has also had certain
physical evidence retested and Davis interviewed.
After an exhaustive review of all available
information regarding the Troy Davis case
and after considering all possible reasons for
granting clemency, the Board has determined that clemency is not warranted.
E.

Application To File Second Federal
Petition

On October 22, 2008, Petitioner Davis filed an
application in the Eleventh Circuit Court of Appeals
seeking permission to file a second or successive
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federal habeas petition pursuant to 28 U.S.C. §2254,
"raising for the first time a free standing actual
innocence claim." In re Davis, 565 F.3d 810, 813
(2009). The Eleventh Circuit "took the unusual step"
of entering a stay of execution and ordering further
briefing and subsequently scheduled oral argument
for December 9, 2009. On April 16, 2009, the Eleventh Circuit denied Petitioner leave to file a second or
successive petition, by concluding as follows:
In short, we are constrained by the statutory
requirements found in §2244(b)(2)(B) to conclude that Davis has not even come close to
making a prima facie showing that his Herrera claim relies on (i) facts that could not
have been discovered previously through the
exercise of due diligence, and that (ii), if
proven, would "establish by clear and convincing evidence that, but for constitutional
error, no reasonable factfinder would have
found the applicant guilty of the underlying
offense." 28 U.S.C. §2244(b)(2)(B) (2006). He,
therefore, cannot file a successive petition.
In re Davis, 565 F.3d at 824. (Emphasis in original).
F. Current Proceedings
After the stay of execution expired, Petitioner
Davis filed an original habeas corpus petition in this
Court, asserting that "exceptional circumstances
warrant the exercise of this Court’s jurisdiction." This
Court transferred the petition to the district court for
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that court to "receive testimony and make findings of
fact as to whether evidence that could not have been
obtained at the time of the trial establishes petitioner’s innocence." In re Davis, __ U.S. __, 130 S.Ct. 1
(2009).
Accordingly, the district court allowed discovery,
granted Petitioner an evidentiary hearing and determined that Petitioner could not establish his claim of
"actual innocence."
PART TWO
STATEMENT OF THE FACTS
At approximately 1:15 a.m. on August 19, 1989,
Officer Mark MacPhail, a 27 year-old Savannah
police officer, was fatally shot in the parking lot of the
Burger King restaurant next to the bus station. In
the hours immediately following the shooting, six
eyewitnesses described the shooter as wearing a
white t-shirt and dark pants or shorts. Eyewitness
Harriet Murray, one of the witnesses who identified
the shooter as wearing a white t-shirt, testified that
when Petitioner "was shooting the police, he had a
little smile on his face, a little smirky-like smile on
his face."
Approximately an hour prior to the MacPhail
shooting, Petitioner had attended a party on Cloverdale Drive, and during the party, Petitioner had
been annoyed that some girls ignored him, so he
told his friends something about "burning them."

9
Petitioner walked around saying, "I feel like doing
something, anything." When Michael Cooper and his
friends were leaving the party, Petitioner was standing out front. Cooper was in the front passenger seat,
and as the car pulled away, Petitioner, described as
wearing a white t-shirt and dark shorts, shot at the
car and the bullet shattered the back windshield and
lodged in Cooper’s right jaw.
A ballistics expert testified at trial that the bullet
from MacPhail’s body was of the same type and was
possibly fired from the same weapon as used in the
Cooper shooting. Four .38 special casings recovered
from Cloverdale were fired from the same gun as
casings found at the murder scene.
Kevin McQueen and Jeffrey Sapp both testified
that Petitioner had confessed to them that he had
murdered Officer MacPhail.
In requesting an evidentiary hearing from this
Court, Petitioner repeatedly asserted that no court
would hear his evidence. However, it is significant
that when granted the opportunity to attempt to
support his claims with evidence, Petitioner failed to
present two of the five eyewitnesses to the murder
who Petitioner has repeatedly asserted had recanted,~
although those witnesses were clearly available to
testify. As noted during the proceedings, Dorothy
3 Petitioner failed to call Dorothy Ferrell or Larry Young to
testify, and a third eyewitness, Harriet Murray, was deceased at
the time of the federal evidentiary hearing.
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Ferrell sat outside the courtroom for the majority of
one day during the hearing (FH 272-273),4 but Petitioner chose not to call her to testify as they chose to
"call the most important witnesses." (FH 474-475).
The only eyewitnesses to testify were Darrell
"DD" Collins, who was a friend of Petitioner, and
Antoine Williams. Neither gave testimony of Petitioner’s innocence. A sixth eyewitness, Stephen
Sanders, has never recanted his testimony that he
witnessed Petitioner shoot Officer MacPhail.5
Petitioner also failed to present the testimony of
Gary Hargrove, although Petitioner requested and
received the issuance of a Writ of Habeas Corpus Ad
Testificandum to ensure Mr. Hargrove’s presence at
the hearing. In reviewing Gary Hargrove’s affidavit in
affirming the denial of Petitioner’s extraordinary
motion for new trial, the Georgia Supreme Court
found that Mr. Hargrove’s affidavit "might actually be
read so as to confirm trial testimony that Davis was
the shooter." Davis v. State, 283 Ga. 438,447 (2008).

4 Notations to the federal district court evidentiary hearing
is denoted as "FH" followed by the page number.
~ As found by the Eleventh Circuit, Mr. Sanders "unambiguously identified Davis as the shooter, and did not back off of his
identification when he was pressed on cross-examination,
testifying that ’you don’t forget someone that stands over and
shoots someone.’" In re Davis, 565 F.3d at 825.
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DENIAL OF SPECIFIC CLAIMS
SET OUT IN PETITION
Petitioner again asserts as fact that the evidence
shows that he is "actually innocent," that Red Coles
murdered Officer MacPhail and that seven witnesses
have recanted. As found by the district court, Petitioner has far overstated his case and his evidence.
The record shows that Petitioner had the opportunity
to present his claim of "actual innocence" to the
district court and bring in as many witnesses as he
chose to support his claim. Petitioner failed at every
turn and, as found by the district court, his evidence
and claims were nothing more than "smoke and
mirrors." (Petitioner’s Appendix 163a).~ After its
extensive review, the district court found that the
evidence does not establish Petitioner is actually
innocent; thus reinforcing the prior findings of the
trial court, the Georgia Supreme Court, the Georgia
Board of Pardons and Paroles and the Eleventh
Circuit Court of Appeals.
As to Petitioner’s claim of "threats" to civilians
during the investigation, Petitioner played an audiotaped interview of the police questioning of Michael
Wildes, an individual whose brother was a suspect
in the murder. During the course of that interview,
the officers repeatedly questioned Mr. Wildes as to
6 Citations to the district court’s findings are denoted as
"Petitioner’s Appendix" from the Appendix attached to Petitioner’s correspondingly filed petition for habeas corpus relief and
petition for writ of certiorari (Case No. 10-949).
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whether his brother had made any statements to him
about the murder and whether he was telling the
police the truth. Mr. Wildes stated during that interview that he was not scared. There is no yelling on
the audio and all the persons on the tape appear calm
during the course of the questioning. Notably, Mr.
Wildes did not feel so "threatened or coerced" to give
a false statement or falsely implicate anyone.
Contrary to Petitioner’s assertions, Harriet
Murray and Larry Young did not change their stories
and identification of Petitioner after the reenactment
of the crime as alleged by Petitioner. The record
shows that at 2:27 a.m., one hour after the murder,
Ms. Murray identified the shooter as wearing a white
t-shirt and dark pants, the clothes Petitioner was
wearing on the night of the murder.7 Two hours after
the shooting, at 3:10 a.m., Larry Young gave a statement and identified the person that hit him (and
ultimately who shot the officer)8 as wearing a white
t-shirt and dark pants. In that same interview, he
identified the person he was arguing with as wearing
a yellow t-shirt.~ The yellow t-shirt was later found at
Red Coles’ sister’s house by law enforcement officers
and taken into evidence.
~ Neither Murray nor Young knew Petitioner.
8 The record is clear that the person that hit Mr. Young in
the head was also the shooter.
~ The evidence established that the person with whom Mr.
Young was arguing was not the same person that hit Mr. Young
in the head and therefore, was not the shooter. (Tr. T. 920).
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Contrary to Petitioner’s assertions, the evidence
against Petitioner, not Red Coles, remains overwhelming.
Respondent denies a number of additional "facts"
set out by Petitioner in his Statement of the Case, but
will address those in his argument below.
PART THREE
REASONS FOR DENYING THE PETITION
FOR HABEAS RELIEF AND THE
PETITION FOR WRIT OF CERTIORARI
I.

THIS CASE DOES NOT PRESENT THE
APPROPRIATE VEHICLE FOR THIS
COURT TO GRANT CERTIORARI OR
HABEAS REVIEW TO DETERMINE THE
COGNIZABILITY AND THE STANDARD
OF PROOF FOR A FREESTANDING "ACTUAL INNOCENCE" CLAIM IN A HABEAS
PROCEEDING.

In transferring this case to the district court for
factual findings, this Court did not direct the lower
court to establish a burden of proof as to freestanding "actual innocence" claims or determine whether
such a claim would be cognizable in habeas proceedings.1° In fact, this Court has repeatedly declined to
10 Although not directed by this Court to make these legal
findings, the district court would have been hard pressed to
make the determination ordered by this Court without utilizing
some standard of review and without presuming that the
(Continued on following page)
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answer the ultimate questions of whether "free
standing innocence claims are possible" and whether
"a truly persuasive demonstration of innocence made
after trial" would bar a petitioner’s execution under
the Eighth Amendment. House v. Bell, 547 U.S. 518,
554-555 (2006). In both Herrera v. Collins, 506 U.S.
390 (1993) and House, this Court found that it did not
need to answer these paramount questions as "whatever burden a free-standing innocence claim would
require, this petitioner has not satisfied it." House,
547 U.S. at 555, citing Herrera, 506 U.S. at 417.
Likewise, the district court properly determined that
Petitioner had not met his burden of proof regardless
of the burden of proof ultimately established by this
Court.
Just as in Herrera, "Dispositive to this case,
however, is an equally fundamental fact: Petitioner is
not innocent, in any sense of the word," (506 U.S. at
419 (O’Connor, J., concurring)), and has certainly
failed to show his innocence. Instead, in light of the
unreliable and untrustworthy evidence that was
presented at the federal evidentiary hearing regarding Petitioner’s claim, this Court should not exercise
its certiorari jurisdiction to determine whether a
petitioner who raises a freestanding "actual innocence" claim can raise a claim in a habeas proceeding;
or to determine what the standard of proof would be

execution of someone who was factually innocent would violate
the Eighth Amendment.
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on that hypothetical petitioner. As held by the district
court, "The Court further notes that whether it
adopted the lower burden proposed by Mr. Davis, or
even the lowest imaginable burden from Schlup,
Mr. Davis’s showing would have satisfied neither."
(Petitioner’s Appendix 163a, n.107). (Emphasis added). See also Herrera, 506 U.S. at 417 ("Whatever
burden a free-standing innocence claim would require," the testimony and the facts of this case establish that "this petitioner has not satisfied it.").
As this case does not present an appropriate
vehicle to determine the cognizabilty and the standard of proof of a freestanding "actual innocence" claim
in habeas proceedings, and as this Court did not
direct the district court to make such findings under
its delegated authority, this Court should deny Petitioner’s petition for habeas relief and petition for
certiorari review as to this issue.
II.

AS THE DISTRICT COURT PROPERLY
APPLIED THIS COURT’S PRECEDENT IN
DENYING RELIEF, THIS CASE DOES
NOT WARRANT THE GRANTING OF PETITIONER’S HABEAS PETITION OR
CERTIORARI REVIEW.

The Court in House indicated that an analysis of
a freestanding "actual innocence" claim in habeas
corpus would be akin to a Schlup v. Delo, 513 U.S.
298 (1995) gateway review. House, 547 U.S. at 537.
The Court held that "For purposes of this case several
features of the Schlup standard bear emphasis." Id.
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The Court concluded that a habeas court reviewing
an "actual innocence" claim should consider "’all the
evidence,’ old and new, incriminatory and exculpatory,
without regard to whether it would necessarily be
admitted under ’rules of admissibility that would
govern at trial.’" House, 547 U.S. at 538 (quoting
Schlup at 327-328). The Court then directed that a
review would require that "based on this total record"
the habeas court would then "make ’a probabilistic
determination about what reasonable, properly
instructed jurors would do.’" Id. (citing Schlup, 513
U.S. at 329). The district court followed this precedent in finding that Petitioner has failed to establish
his claim of "actual innocence."
Petitioner argues that this Court should grant
review of the district court’s opinion as the district
court allegedly did not review Petitioner’s evidence
cumulatively and did not give significant weight to
certain types of evidence presented. However, the
district court is clear in its order that it conducted an
extensive review of the pretrial statements of the
witnesses (Petitioner’s Appendix 19a-50a), the trial
testimony of the witnesses (Petitioner’s Appendix
50a-84a), the post-conviction testimony of the witnesses (Petitioner’s Appendix 123a-154a), and the
federal district court testimony and evidence. Id.
Only after this "in-depth review" and analysis "of
twenty years of evidence" did the district court find
Petitioner had failed to prove his claim of "actual
innocence." (Petitioner’s Appendix 163a, n.108).
Specifically, the district court found, "In making this
determination, the Court looks at all the evidence .... "
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(Petitioner’s Appendix 159a). The district court then,
again, reviewed and analyzed the evidence proving
and allegedly refuting Petitioner’s guilt. (Order 166171). The court concluded:
Ultimately, while Mr. Davis’s new evidence
casts some additional, minimal doubt on his
conviction, it is largely smoke and mirrors.
The vast majority of the evidence at trial remains intact, and the new evidence is largely
not credible or lacking in probative value. After careful consideration, the Court finds
that Mr. Davis has failed to make a showing
of actual innocence that would entitle him to
habeas relief in federal court.
(Petitioner’s Appendix 163a).
As the record is clear that the district court
reviewed the entirety of the record and evidence
cumulatively, and properly concluded that under any
standard Petitioner had failed to establish his "actual
innocence," this Court should deny Petitioner’s petition for habeas relief and certiorari review.
III. THIS COURT SHOULD DENY HABEAS
RELIEF OR CERTIORARI REVIEW AS
THE COURT PROPERLY UTILIZED THIS
COURT’S APPLICABLE PRECEDENT AND
CORRECTLY DETERMINED PETITIONER’S EVIDENCE DID NOT ESTABLISH HIS
CLAIM OF "ACTUAL INNOCENCE" UNDER ANY STANDARD.
It is clear that the district court properly applied
the precedent of this Court and made findings of fact
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that are supported by the record :in concluding that
Petitioner failed to establish his claim of "actual
innocence."
A. Gordon’s Testimony Not Credible~1
Petitioner, unsupported by the record, argues
that the district court improperly concluded that the
jury would have given no weight to Benjamin Gordon’s new testimony.
Benjamin Gordon testified for the first time after
21 years that he allegedly saw Red Coles shoot Ofricer MacPhail. However, approximately seven hours
after the shooting of Officer MacPhail, Benjamin
Gordon gave a voluntary statement to police. (RX
12).12 In that statement, he told the officers that he
had been at the Cloverdale party and that the person
that shot at the car as they were leaving the party
was wearing a white t-shirt and dark colored jeans.
(RX 12).13 He also stated he later went up close to the
11 Gordon was in the car that shots were fired into leaving
the Cloverdale party and part of the group that went and
retrieved guns and drove back past the party in Cloverdale
firing shots without concern as to whom might get shot. (FH
181,201). Gordon claimed not to have fired any shots. Id.
12 Respondent’s Exhibits from the federal evidentiary
hearing are denoted as "RX" and Petitioner’s exhibits are
denoted as "PX."
13 Statements from the Cloverdale shooting indicated that
men from Cloverdale shot at Benjamin Gordon and his friends
because they were from Yamacraw and not from the Cloverdale
area.
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Burger King and was told that a police officer "had
just got shot at the Burger King," (id.), indicating
Gordon arrived after the shooting.
At trial, Gordon testified that he did not see
anything at the Cloverdale location, that the statements he made to police immediately after the crimes
were things that other people in the car with him had
told him. (Tr. T. 1200-1201).
Subsequent to the 1991 trial, Gordon provided
two affidavits for Petitioner. In a 2003 affidavit,
Gordon stated that he did not see who shot at the car
in Cloverdale and that the police wrote out his statement and he signed it without reading it. (PX 3). In a
2008 affidavit, he claimed for the first time that he
was near the bus station, in a warehouse parking lot,
on the night of the murder. He claimed that he heard
a shot, looked toward the bus station and saw "a
person then point a gun towards the ground and fire
a shot." (PX 4). He specifically stated, "I could not tell
who done the shooting, but I distinctly recall the
person fire the second shot." Id. Thus, indicating he
only heard the first shot, saw the second shot, but
could not identify the shooter.
Gordon also testified in that 2008 affidavit that
Red Coles later told him, without any clarification, "I
shouldn’t have done that shit. That shit was fucked
up." Id.
It was not until his testimony in 2010 that Gordon claimed for the first time, in direct contrast to his
2008 affidavit, to be able to identify the shooter.
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Notably, this new rendition of Gordon’s testimony
came only after the Eleventh Circuit found that
Gordon’s 2008 affidavit was "murky" and that it did
not establish Coles was the shooter. In re Davis, 565
F.3d at 824. Additionally, this testimony came only
after Gordon spoke with Petitioner’s counsel three or
four times in prison. (FH 207-208).
In attempting to explain this dramatic addition
to his 2010 testimony, Mr. Gordon testified that the
fact that he allegedly saw Red Coles shoot the officer
just "never came up" in the prior conversations in
preparing his prior affidavits, which went to Petitioner’s claim of "actual innocence." (FH 207). He further
testified that he did not initially tell police that he
was allegedly an eyewitness because he was fearful of
Red Coles harming his family "or mainly because at
that point [he] didn’t trust the police." (FH 191-192,
207-208).TM
In addition to the constant permutation in Mr.
Gordon’s testimony undermining his credibility,
Petitioner also failed to prove that there was any way
that Gordon could have seen the shooting from his
supposed location as the only nearby parking lot was
that of the Thunderbird Inn. (RX 31).
14 At the time of the federal evidentiary hearing, Mr.
Gordon was incarcerated in prison and had several prior felony
convictions, including domestic violence against his family. (FH
173, 207-209). Ironic as Gordon claimed that concern of his
family’s safety prevented him from previously coming forward
with information. Id. at 20%208.
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In reviewing Mr. Gordon’s testimony, the district
court found that his testimony was "not credible."
(Petitioner’s Appendix 151a). The district court based
this finding on the fact that Mr. Gordon had given
three versions of his post-trial statements, and that
his alleged basis for not coming forward was not
credible. As held by the district court, "It is difficult
to understand why fear prevented Mr. Gordon from
previously" identifying Mr. Coles as the shooter as
he "felt comfortable" relating Mr. Coles’ alleged
confession to the murder in a prior post-conviction
statement. (Petitioner’s Appendix 151a-152a). This
evidence presented by Petitioner in the form of newly,
carefully worded testimony given for the first time
after 21 years, is clearly not the reliable and credible
evidence of "innocence" contemplated by the Court in
House.15
Additionally, in Schlup, this Court found that a
court reviewing the heavy, but less stringent, gateway
innocence claim "may consider how the timing of the
submission and the likely credibility of the affiants
bear on the probable reliability of that evidence."
Schlup, 513 U.S. at 332. In that same vein, in Herrera, the Court directed that "Petitioner’s showing of
innocence" had to be "evaluated in light of the previous proceedings in this case, which have stretched
over a span of 10 years." Herrera, 506 U.S. at 398.
1~ Notably, Gordon gave a statement at 7:47 a.m. on August
19, 1989 stating that the person that shot Michael Cooper was
wearing a white t-shirt and dark jeans. (FH 197; PX 32E).
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The Court specifically found that Herrera’s affidavit
evidence was lacking in credibility because the affidavits were presented "over eight years after trial."
Herrera, 506 U.S. at 418. Notably, in the instant case,
Mr. Gordon’s new and ever-changing testimony comes
20 years after Petitioner’s trial. This "timing" of the
testimony and the manner in which Mr. Gordon’s
affidavits progressed and changed certainly undermine the credibility and reliability of the testimony
upon which Petitioner relies to attempt to support his
innocence claim.
As the district court’s holding is in accordance
with the precedent of this Court and is supported by
the record, this Court should deny review.
B.

Coles’ Alleged Confessions Are Marginally Probative

Petitioner also asserts that the district court gave
the testimony of witnesses who claimed to have heard
Red Coles confess to the murder of Officer MacPhail
no weight. However, the district court did review this
testimony in analyzing Petitioner’s "actual innocence"
claim. (Petitioner’s Appendix 145a-148a). Further,
contrary to Petitioner’s argument, the district court
did not find that these statements concerning Red
Coles’ alleged hearsay confession were entitled to "no
weight," but held, "While the confessions are not
meaningless, they lack the power imparted to them
by Mr. Davis." (Petitioner’s Appendix 146a). Citing
House and Herrera, the district court noted the
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"particularly suspect" nature of "confessions composed of hearsay." Id. See Herrera, 506 U.S. at 417
("Petitioner’s affidavits are particularly suspect in
this regard because [ ] they consist of hearsay.").
Petitioner argues that the district court was not
bound by rules of admissibility as they apply at trial.
Again, however, the district court reviewed the testimony of Benjamin Gordon and Anthony Hargrove1~
and reviewed the affidavit testimony of Shirley Riley
and Darold Taylor. (Petitioner’s Appendix 145a; see
also FH 162).17 The only live testimony the district
court excluded was that of Quiana Glover. (FH 483).
However, the district court further reviewed Ms.
Glover’s affidavit and took it into consideration and
found "had the Court considered [Ms. Glover’s]

16 Mr. Hargrove was incarcerated at the time of the federal
evidentiary hearing on an escape charge and admitted that over
"twenty years" he had been convicted of "numerous" felony
offenses. (FH 157-158, 170-172).
i7 Although the district court considered Ms. Riley’s affidavit from the underlying record, Petitioner chose not to present
Ms. Riley or her affidavit at the federal evidentiary hearing. (FH
212). In fact, Ms. Riley was present at the courthouse for crossexamination purposes if Petitioner had chosen to submit her
affidavit testimony. Because Petitioner expressly stated he was
not calling her as a witness or submitting her affidavit, Respondent did not call Ms. Riley for cross-examination purposes.
Id. As to the affidavit testimony of Taylor, Petitioner chose not to
call him as a witness and failed to show that the witness was
unavailable. Both Riley and Taylor were on Petitioner’s witness
list.
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testimony, it would have had no effect on the outcome
of the this case." (Petitioner’s Appendix 146a).TM
Significantly, as noted by the district court,
Petitioner also failed to present eyewitness Sylvester
"Red" Coles, whom Petitioner alleges committed the
murder, although Red Coles still lives in the Savannah area and Petitioner failed to show Mr. Coles was
unavailable to testify. (FH 158,482). In fact, Petitioner’s counsel acknowledged on the record that they did
not even attempt to subpoena Mr. Coles until the
middle of the hearing. (FH 481-482).
Further, this Court has instructed that, for
petitioners to meet the lower gateway "actual innocence" standard of Schlup, the petitioner "must
produce ’new reliable evidence,’" including "exculpatory scientific evidence, trustworthy eyewitness
accounts, or critical physical evidence .... " House, 547
U.S. at 556. (Emphasis added). See also Calderon v.
Thompson, 523 U.S. 538, 559 (1998) ("actual innocence" claim must be based on new reliable evidence);
Sawyer v. Whitley, 505 U.S. 333, 339, n.5 (1992);
Kuhlmann v. Wilson, 477 U.S. 436 (1986); Herrera,
506 U.S. at 443 (Blackmun, J., dissenting) ("In considering whether a prisoner is entitled to relief on an
actual-innocence claim, a court should take all the
is Initially, because of a dental problem, Ms. Glover was
unable to speak loud enough for anyone in the courtroom to hear
her testimony. (FH 130-134). The following day, Ms. Glover had
left the courthouse and the court had to wait for her return to
restart the proceedings. (FH 466-467).
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evidence into account, giving due regard to its reliability).TM The hearsay presented in this case came
years after the murder and the hearsay statements
alleged occurred when the witnesses and Coles were
drinking or smoking marijuana. (PX 4, 27; Petitioner’s Appendix 145; FH 167-168). Nonetheless, the
district court reviewed the testimony and concluded
Petitioner’s evidence was only "marginally probative."
(Petitioner’s Appendix 147a).
As the district court properly reviewed the evidence before it, its holding is in accordance with the
precedent of this Court and is supported by the
record. Therefore, this Court should deny further
review and deny Petitioner’s habeas petition and
certiorari review.
C.

McQueen’s Testimony Only Minimal
Value’~°

The district court did not "fail to appreciate the
role Mr. McQueen’s testimony played at trial" as
alleged by Petitioner. In fact, the district court
thoroughly reviewed Mr. McQueen’s testimony and
determined that it "minimally reduces the State’s
19 Contrary to Petitioner’s arguments, the district court did
not allow the Respondent to introduce Petitioner’s bloody shorts
for their probative value as to Petitioner’s guilt. (See Petitioner’s
Appendix 154a, n.97).
20 There is no evidence before the Court that the State
knowingly presented false testimony of McQueen and Petitioner’s newly raised due process argument is not properly before
this Court.
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showing at trial." (Petitioner’s Appendix 129a130a).~1
Mr. McQueen gave a statement to police prior to
Petitioner’s trial and thereafter, testified at Petitioner’s trial that Davis had confessed to him that he had
murdered Officer MacPhail. Subsequently, in 1996,
Mr. McQueen gave an affidavit recanting this testimony, but said he testified falsely to retaliate against
Petitioner for an argument between Petitioner and
himself and for Petitioner spitting in his face. (PX
13). At the federal evidentiary hearing, McQueen
claimed that Petitioner did not confess to him, but
then alleged that he made this statement for money
and preferential treatment in jail.2~ (FH 32, 37).
McQueen maintained that he initiated contact with
the lead investigator in Petitioner’s criminal case and
that he was not threatened in any manner into giving
any statement to police. (FH 36).
The district court reviewed all of Mr. McQueen’s
testimony and found that Mr. McQueen’s testimony
was a recantation. (Petitioner’s Appendix 129a).

*~ Petitioner’s argument that the Georgia Supreme Court’s
opinion references only the testimony of McQueen and Jeffrey
Sapp is disingenuous. The Georgia Supreme Court’s recitation of
the facts based on the evidence presented at trial is based on the
eyewitnesses’ testimony from the trial. Neither McQueen nor
Sapp were eyewitnesses.
~ The district court did not credit this testimony of Mr.
McQueen finding that it was rebutted by other credible evidence. (Petitioner’s Appendix 129a).
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However, the district court found that a jury would
not have found Mr. McQueen’s initial trial testimony
persuasive and, accordingly, the latter recantation
was not entitled to the weight Petitioner would like to
impart to it.23
As noted by this Court in House in reviewing the
lesser gateway standard, "the habeas court must
assess the likely impact of ’all the evidence’ on reasonable jurors." 547 U.S. 518. Just as in House, and
as found by the district court, Mr. McQueen’s testimony had some value, but weighed "along with the
evidence," it falls far short of establishing a constitutional claim of "actual innocence." See Herrera, 506
U.S. at 418-419.
D. Not Credible And Valueless Testimony
As found by the district court, it is important to
note at least seven eyewitnesses at the scene of the
murder, within four hours of the murder, identified
the shooter as wearing a white t-shirt and dark
shorts or pants. (Petitioner’s Appendix 21a, 23a, 25a,
26a, 28a, 29a; see also RX 10, 18, 23, 26; PX 32EE).
Most notably of these, DD Collins who was with
Petitioner throughout the night has consistently
maintained Petitioner was wearing a white t-shirt on
the night of the murders. (FH 115, 129). Also, hours
2~ Mr. McQueen had several criminal felony convictions,
included aggravated sexual battery and child molestation, and
admitted he had "done a lot of things." (FH 37-39).
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after the murder, additional witnesses identified the
Cloverdale shooter as wearing a white t-shirt with
dark pants. (RX 2, 8, 12; Petitioner’s Appendix 31a).
Petitioner admits to being at both locations.
Although Petitioner repeatedly has asserted
there are seven recantations from witnesses, the
district court rightfully found Antoine Williams did
not recant and was not coerced prior to Petitioner’s
trial, he simply could not remember what happened
any longer. (Petitioner’s Appendix 127a). Also, contrary to Petitioner’s argument, Mr. Williams did state
that his memory was probably better at the time of
trial. (FH 18). In fact, during 10 pages of crossexamination during the federal evidentiary hearing,
Mr. Williams testified that he "could not remember"
approximately 25 times. (FH 15-25).
Also, contrary to Petitioner’s argument and as
found by the district court, Mr. Williams’ testimony
did not vary greatly from the time of trial until the
federal evidentiary hearing. (Petitioner’s Appendix
127a). In his August 19, 1989 statement to the police,
Williams said he did not know if he could identify the
shooter, but that the shooter had on a white t-shirt.
(RX 23). In his August 30, 1989 statement, Williams
said that he was sixty percent sure that Davis was
shooter; that the guy that shot the officer was the
guy that hit Young in the head and the person that
hit the guy in the head was not wearing a yellow
shirt. (RX 24). At trial, Mr. Williams testified that he
thought the shooter was wearing a white shirt and
that the guy that hit Young was not the one Young

29
was arguing with. In his 2002 affidavit and at the
federal hearing, Mr. Williams testified that he could
not identify the shooter and did not know what the
shooter was wearing. (PX 16). However, on crossexamination at the federal hearing, Mr. Williams
clarified that he simply did not recall identifying the
person that hit Larry Young as wearing a white
t-shirt. (FH 18). He further testified that he probably
did identify the person that hit Mr. Young as wearing
a white toshirt and no one suggested or coerced him
into making that identification of the clothing. (FH
18-19).
Additionally, as found by the district court, Mr.
Williams’ testimony that his memory was better at
the time of trial, does not establish that Petitioner
was not the shooter. (Petitioner’s Appendix 127a).
More significantly, at 3:22 a.m., two hours after the
murder and prior to Petitioner being a suspect, Mr.
Williams described the shooter as a male wearing a
white shirt, and dark pants. (RX 23).
Further, the Georgia Supreme Court in its review
of the denial of Petitioner’s extraordinary motion for
new trial noted that Williams testified at trial he was
sixty percent sure Davis was the shooter and that in
his 2002 affidavit, he stated he could not identify the
shooter. Davis v. State, 283 Ga. at 443. The state
court concluded that "there is nothing in this affidavit
that indicates affirmatively that Davis was not
guilty." Id. The court further found that "Williams’s
original testimony would be admissible against Davis
at any retrial." Id.
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Similarly, the district court found, "Mr. Williams’
testimony established that he can no longer remember his previous statements - not that his prior
testimony was false, or more importantly, that Mr.
Davis was not the shooter." (Petitioner’s Appendix
127a).
As to Jeffrey Sapp, the district court found that
Sapp’s recantation was "valueless" as it was not
credible and the truth of his trial testimony was
corroborated by other evidence.24 The district court
based this finding on the fact that Mr. Sapp had
testified twice in the trial court that Petitioner had
confessed to shooting Officer MacPhail, but that it
was in self-defense. (Petitioner’s Appendix 130a).2~
Thereafter, at trial, Mr. Sapp testified that he had
fabricated a portion of Petitioner’s confession. Id.~6
Then, in his affidavit and testimony in the federal
district court, Mr. Sapp claimed to have fabricated

24 It was also brought out during the federal evidentiary
hearing that Sapp was threatened by Davis’ mother prior to
trial. (FH 350). The threat was corroborated by another witness,
Johnny Stevens. Id. at 351.
2~ Police officers testified in the federal hearing that Sapp
spontaneously approached them with Petitioner’s confession to
the shooting and McQueen acknowledged that he initiated
contact with the lead investigator to inform him of Davis’
confession to him.
2~ At the federal hearing, Mr. Sapp also contended that the
court reporter at trial did not type his testimony correctly. He
did not know "where they got that from." (FH 71).
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the entirety of the confession. (Petitioner’s Appendix
130a-131a).
The district court noted, however, that Mr. Sapp’s
initial statements that Petitioner had confessed were
corroborated by other statements given to the police.
Id. at 131a. The court further found it was "impossible to square" the fact that Mr. Sapp claimed to have
fabricated the entirety of the confession although
initially alleging Petitioner had acted in self-defense.
Id. Further, as found by the district court, Mr. Sapp
also attempted to lie at the federal hearing about his
knowledge of Petitioner’s "street name: Rough as Hell
(’RAH’)." (Petitioner’s Appendix 13 la).
The court concluded Mr. Sapp’s affidavit and
testimony to the federal district court were not credible and did not diminish the State’s case. Id. at 133.
Further, as aptly noted by the Georgia Supreme
Court, "even if the recantations by Sapp and
McQueen were credited as true, they would show
merely that Davis did not admit his guilt to these
witnesses, not that Davis was actually innocent.
Furthermore, the witnesses’ original testimony
against Davis would remain admissible against him
in any retrial." Davis v. State, 283 Ga. 438, 442

(2008).
As to Darrell "DD" Collins, the district court
found Mr. Collins’ testimony was not credible and
that it was not a full recantation as he has never
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recanted that Petitioner was in the white t-shirt,
which was significant evidence of Petitioner’s guilt.27
(Petitioner’s Appendix 134a; see FH 115, 129)o The
district court also found credible evidence that Collins’ statement and testimony were not coerced.
(Petitioner’s Appendix 134a-135a).~ The court concluded "Mr. Collins continues to provide evidence of
Mr. Davis’s guilt and his recantation is not credible,
his testimony does not diminish the State’s case." Id.
at 135a.
Harriet Murray, whose affidavit, which was not
notarized, was submitted by Petitioner, was deceased at the time of the federal evidentiary hearing.
(Petitioner’s Appendix 136a). The district court
found that her affidavit was "not helpful" to Petitioner and "valueless" as it is unlikely that Ms.
Murray was attempting to recant her prior testimony
2~ In initial statements to police, Collins said Petitioner had
on a white t-shirt, had a gun, shot Michael Cooper in Cloverdale
and hit Larry Young at Burger King. At trial, Collins said
Petitioner had on a white t-shirt and Petitioner hit Larry Young.
Subsequently at the federal evidentiary hearing, Collins said
Petitioner was in a white t-shirt (FH 115), but did not have a
gun, and that he did not see Petitioner hit Larry Young. Collins
who was standing within feet of the assault and watched the two
arguing, claimed not to have seen anyone hit Larry Young.
(Petitioner’s Appendix 135a, n.68; FH 110-113).
2~ Respondent introduced two felony convictions for Mr.
Collins. (RX 41). Also of note, prior to Mr. Collins changing his
statements for trial, Mr. Davis’ sister took Mr. Collins to meet
with Defense Attorney Falligant for Mr. Collins to tell Mr.
Falligant he lied to the police. (FH 429).
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that Petitioner shot MacPhail. Id. at 137a. The Court
found if Ms. Murray was truly attempting to recant,
she simply would have said Petitioner was not the
shooter. Id. The district court further noted that Ms.
Murray identified Officer MacPhail’s shooter one hour
after the murder as wearing a white t-shirt and dark
pants. (RX 18). Also, as noted by the district court,
Ms. Murray’s "process of elimination" was that Red
Coles was the man wearing the yellow t-shirt, and
the man with the white t-shirt was the shooter.
(Petitioner’s Appendix 136a).
The district court concluded that Ms. Murray’s
affidavit was "valueless to Mr. Davis’s showing." Id.
at 138a.
As to Dorothy Ferrell, the district court found
Ms. Ferrell’s affidavit a recantation, but Petitioner’s
intentional decision to keep her from testifying "destroys nearly its entire value.’’’~9 (Petitioner’s Appendix 141a). Although Petitioner had previously
submitted an affidavit from Ms. Ferrell stating that
she did not see who fired the shots and that she was
coerced by police, Petitioner "intentionally declined to
allow Ms. Ferrell to testify, preventing her testimony
from being challenged on cross-examination and

29 Dorothy Ferrell sat outside the courtroom for the majority of one day during the federal evidentiary hearing under
subpoena by Petitioner, but Petitioner chose not to call her to
testify as they chose to "call the most important witnesses."
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denying this Court the opportunity to personally
assess her credibility." (Petitioner’s Appendix 139a).
In making this determination, the district court
relied upon this Court’s holding in Herrera, 506 U.S.
417, that "affidavits are disfavored because the
affiants’ statements are obtained without the benefit
and cross-examination and an opportunity to make
credibility determinations." (Petitioner’s Appendix
141a). The district court also credited the live testimony of three other individuals that Ms. Ferrell was
not coerced to give statements or testimony. Id.
Notably, Ms. Ferrell gave a statement less than
three hours after the murder that the shooter had on
a white t-shirt and dark colored shorts. (RX 10).
Less than two hours after the murder, Larry
Young identified the person that hit him as wearing a
white t-shirt and the man that he was arguing with
as wearing a yellow t-shirt. (RX 26). At trial, Mr.
Young identified Coles as the man in the yellow shirt
and testified that a man wearing a white shirt hit
him. (Petitioner’s Appendix 23a).
In 2002, Mr. Young signed an affidavit for Petitioner claiming he was unable to "remember what
anyone looked like or what different people were
wearing" and that he "just couldn’t tell who did
what." (PX 17). The district court reviewed Larry
Young’s affidavit testimony and found that Petitioner
chose not to call Larry Young to testify live, although
he was on Petitioner’s witness list and available, and
that the testimony from officers established Mr.
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Young’s testimony was not coerced. (Petitioner’s
Appendix 143a). On these bases, the district court
found that the affidavit carried "some, but not much
weight." Id.
As this Court held in House reviewing the lower
Schlup gateway standard, "prisoners asserting innocence as a gateway to defaulted claims must establish
that, in light of new evidence, ’it is more likely than
not that no reasonable juror would have found petitioner guilty beyond a reasonable doubt.’" House, 547
U.S. at 536-537, quoting Schlup, 513 U.S. at 327.
Thereafter, the Court held, "’[t]o be credible’ a gateway claim requires ’new reliable evidence - whether
it be exculpatory scientific evidence, trustworthy
eyewitness accounts, or critical physical evidence that was not presented at trial .... ’" Id., quoting
Schlup, 4518 U.S. at 324. "The District Court need
not ’test the new evidence by a standard appropriate
for deciding a motion for summary judgment,’ but
rather may ’consider how the timing of the submission and the likely credibility of the affiants bear on
the probable reliability of that evidence.’" Id., quoting
Schlup, 513 U.S., at 331-332. The district court
reviewed the totality of the evidence and properly
reviewed the timing of the submission, the credibility,
and the impact on a reasonable jury in concluding
that Petitioner had failed to establish, by any standard of proof, that he was actually innocent. Accordingly, this Court should deny Petitioner habeas relief
and certiorari review.
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E. "New" Ballistics Evidence
In the federal evidentiary hearing, Petitioner
submitted a new report from the Georgia Bureau of
Investigation regarding the "munitions from the
Cloverdale and MacPhail shootings." (Petitioner’s
Appendix 154a). As found by the district court, the
"new report indicates that it is unclear whether the
bullets found at the Cloverdale and MacPhail shooting were fired from the same firearm, despite noting
characteristics.’"
’some agreement of individual
(Petitioner’s Appendix 154a-155a).
In finding this evidence had "minimal" value, the
district court noted that the State conceded at trial
that the bullets "were possibly" shot from the same
30
weapon
and that the State had proven Petitioner’s
murder of Officer MacPhail independently of the
Cloverdale shooting. (Petitioner’s Appendix 157a).
Further, as a number of witnesses testified, there
were several people shooting at the car at the Cloverdale location.
Additionally, the Cloverdale shooting was not
presented as the motive or part of the State’s theory as
to why Petitioner shot Officer MacPhail. Defense
counsel was the first to argue that position in closing
arguments (Tr. T. 1527, 1534), and the State countered

3o As found by the district court, the shell casings from
Cloverdale matched the shell casing at the MacPhail crime
scene. (Petitioner’s Appendix 157a).
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with the argument cited by Petitioner. (Petitioner’s
Brief 31).
The district court properly determined that, in
light of the equivocal nature of the evidence presented at trial and in light of the fact that the shell casing
from the Cloverdale location matched those at the
MacPhail shooting, this evidence had minimal value
to Petitioner’s claim of "actual innocence." (Petitioner’s Appendix 157a).
F. Summary Of Court’s Findings
In finding the credibility of Herrera’s evidence
lacking, the Court also considered the inconsistencies
in the affidavits presented by the petitioner and the
fact that proof of Herrera’s guilt at trial, even when
considered "alongside petitioner’s belated affidavits,
points strongly to petitioner’s guilt." Herrera, 506
U.S. at 418. In this case, the affidavits that were
admitted clearly contained inconsistencies or were
ambiguous, and the proof of Petitioner’s guilt at trial,
even considering the "new" evidence Petitioner presented to this Court, "strongly points to Petitioner’s
guilt." Id.
The district court properly determined that
Petitioner had failed to meet any standard in establishing his "actual innocence" claim. Accordingly,
although Petitioner failed to meet even a lower "actual innocence" standard, this Court, in essence, granted Petitioner a Schlup gateway review of his "actual

38
innocence" claim based on his habeas petition to this
Court.
The district court based its determination on the
evidence establishing Petitioner’s guilt, including
numerous identifications of Petitioner as the shooter
of Officer MacPhail and Petitioner’s confessions.
(Petitioner’s Appendix 160a). The district court also
found that the new evidence presented by Petitioner
"does not change the balance of proof from trial," as
four of the seven "recantations" "were not credible or
not true recantations" and two others "were presented under the suspicious circumstances with Mr. Davis
intentionally preventing the validity of the reaction
from being challenged in open court through crossexamination." Id. at 160a-161a. The court found one
affidavit was a true recantation, but of minimal value.
as that witness’s trial testimony was not strong for
the State. Id. As to the additional, non-recantation
evidence, the district court concluded that the evidence did not change the balance of proof from trial
as they were not credible, uncorroborated or lacking
in probative value. (Petitioner’s Appendix 162a).
Finally, the court concluded:
[W]hile Mr. Davis’s new evidence cast some
additional, minimal doubt on his conviction,
it is largely smoke and mirrors. The vast
majority of the evidence at trial remains
intact, and the new evidence is largely not
credible or lacking in probative value. After
careful consideration, the Court finds that
Mr. Davis has failed to make a showing of
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actual innocence that would entitle him to
habeas relief in federal court.
(Petitioner’s Appendix 163a). The district court noted
"whether it adopted the lower burden proposed by Mr.
Davis, or even the lowest imaginable burden from
Schulp, Mr. Davis’s showing would have satisfied
neither. Id. at n. 107.
The district court carried out this Court’s directive, reviewed the totality of the evidence utilizing
the precedent of this Court, and properly determined
that Petitioner had failed to show, under any standard, "that no reasonable juror would have convicted
him in light of the new evidence." (Petitioner’s Appendix 159a). Petitioner is clearly not entitled any
further habeas relief or certiorari review from this
Court.
As found by the district court, the "showing of
innocence" in this case, just as the evidence offered in
Herrera, "falls far short of that which would have to
be made in order to trigger the sort of constitutional
claim which we have assumed arguendo to exist."
Herrera, 506 U.S. at 418-419. Therefore, this Court
should not grant further relief to Petitioner or grant
certiorari to review the cognizability of a freestanding
"actual innocence" claim in habeas proceedings or the
burden of proof as to such a claim. This Court should
deny Petitioner’s habeas petition and petition for writ
of certiorari.
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IV. THIS COURT HAS JURISDICTION TO
REVIEW THIS PETITION FOR HABEAS
RELIEF AND PETITION FOR CERTIORARI REVIEW.
As set forth above in Respondent’s Jurisdictional
Statement and as argued more thoroughly in Respondent’s correspondingly filed Jurisdictional
Statement in Case No. 10-949, following the factfindings this Court ordered the district court to
undertake, this case is properly back before this
Court. This Court has jurisdiction to review and deny
Petitioner’s petition for habeas relief and petition for
writ of certiorari review.
CONCLUSION
WHEREFORE, Respondent respectfully requests
that this Court deny Petitioner’s petition for certiorari review in Case No. 10-949 and deny Petitioner’s
petitioa tbr habeas corpus relief and affirm the judgment of the district court in Case No. 10-950.
Respectfully submitted,
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