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QUESTIONS PRESENTED FOR REVIEW

This case specifically involves ad valorem
taxation of an immense inventory of oil constantly
present in a number of large tanks and whether that
oil is shielded from taxation by the Commerce
Clause, U.S. Const. art. I, § 8, cl. 3, because
individual barrels come and go quickly. Thus the
broader question is:

Given a constantly present massive inventory
of goods bound for interstate commerce, does the fact
that individual units of those goods are "in transit"
result in the goods being exempt from local taxation
under the dormant Commerce Clause?



ii

PARTIES TO PROCEEDING BELOW

PETITIONER:

Midland Central Appraisal District.

The petitioner is a governmental entity,
specifically a political subdivision of the State of
Texas. It is not a nongovernmental corporation. No
statement is required under Rule 29.6.

RESPONDENTS:

BP America Production Co., Amerada Hess
Trading    Company,    Chevron    USA,    Inc.,
ChevronTexaco Products Company, ChevronTexaco
Global Supply and Trading Company, Teppco Crude
Oil LLC, and Teppco Crude P/L LLC.
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IN THE
SUPREME COURT OF THE UNITED STATES

MIDLAND CENTRAL APPRAISAL DISTRICT,
Petitioner,

V.

BP AMERICA PRODUCTION CO., et al.,
Respondents.

PETITION FOR WRIT OF CERTIORARI

The Texas court of appeals below has held a
generally applicable, non-discriminatory ad valorem
tax on an inventory of oil to violate the dormant
Commerce Clause. On substantially similar facts,
the Oklahoma Supreme Court concluded otherwise.
When the Oklahoma case was brought to this
Court’s attention, it sought the input of the United
States Solicitor General who concluded that the
Oklahoma Court ruled correctly. Brief of U.S. as
Amicus Curiae, Missouri Gas Energy v. Schmidt, No.
08-1458. Another Texas case, Harrison Central
Appraisal Dist. v. Peoples Gas Coke & Light Co., No.
__., is also before this Court, having been decided
similarly to this case below. Thus, a dichotomy of
state court opinions exist on a key issue of
Constitutional law which begs for this Court’s
resolution.
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CITATIONS TO DECISIONS BELOW

The official cite to the case for which this
Petition for Writ of Certiorari is sought is: Midland
Central Appraisal District v. BP America Production
Company et al., 282 S.W.3d 215 (Tex. App. -
Eastland 2009, petition denied). The trial court
issued findings of fact and conclusions of law.
Appendix D.

STATEMENT OF JURISDICTION

This Court has jurisdiction to hear this case
under 28 U.S.C. § 1257(a) because it involves a
substantial federal question decided by a state court
of last resort. The Texas Supreme Court denied the
petition for review on May 12, 2010 and denied the
motion for rehearing on October 1, 2010. Appendix
B, C. The Petitioner has not sought any extensions
for filing this petition for writ of certiorari.
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CONSTITUTIONAL AND STATUTORY
PROVISIONS

1. U.S. Const. art. I, § 8, cl. 3:

To regulate Commerce with foreign Nations, and
among the several States, and with the Indian
Tribes

2. Tex. Tax Code §ll.01(a)-(c):

(a) All real and tangible personal
property that this state has jurisdiction
to tax is taxable unless exempt by law;
(b) This state has jurisdiction to tax
real property if located in this state;
(c)    This state has jurisdiction to tax
tangible personal property if the
property is;

(1) located in this state for
longer than a temporary period;
(2)    temporarily        located
outside this state and the owner
resides in this state; or
(3) used continually, whether
regularly or irregularly, in this
state.



STATEMENT OF THE CASE

Similar to In re Assessment of Personal
Property Taxes Against Missouri Gas Energy, 234
P.3d 938 (Okla. 2008), cert. denied, 130 S.Ct. 1685
(2010), this case involves enormous quantities of
hydrocarbons, in this case oil, constantly present in a
holding facility. As in Missouri Gas Energy and
Peoples Gas, Light, & Coke Co. v Harrison Central
Appraisal District, 270 S.W.3d 208 (Tex. App.--
Texarkana 2008, petition denied), this case presents
the question of whether a non-discriminatory ad
valorem tax on that oil is prohibited by the dormant
Commerce Clause.

The Respondents are "Oil Companies," each of
which owned a massive inventory of crude oil during
the tax years 2003 and 2004, as they have for many
previous years, that was continuously present in the
four tank farms in Midland, (collectively, "the
Midland tank farms"). Reporter’s Record (RR) 3:93-
94; D. Ex. 2, 7, 15, 16, 19, 20, 27-29, 33-54, 75-92.
Because of the tank farms, Midland is the only
marketing center for oil in Texas. RR 5:76; 7:39, 96.
The Midland tank farm facilitates the Oil
Companies’ marketing activities; it allows them,
through a "blending" process, to upgrade the quality
of oil volumes, and, through a "batching" process, to
gather in the tanks for shipment by pipeline the
quantity and quality of oil specified by the
purchaser. RR 7:39-40. Because Midland has no
refineries, the oil ultimately finds its way to
refineries in Texas or other states through two
outgoing pipelines. RR 3:69.
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The oil in the Midland tank farm arrives by
pipeline or tru~k and leaves by pipeline. RR 2:86-88;
4:33-35, 41, 51; 6:7-8, 78-80; 7:19-21, 76. Individual
barrels of oil ordinarily remain in the tank farms
from between less than a day to one week; but on
average, between 24 to 36 hours. RR 3:28; 5:46; 7:25.
However, the Oil Companies maintain a constant
massive amount of oil inventory in the tank farms
throughout the year, as outgoing oil is replenished
by incoming oil. RR 3:34; 5:44-45; 7:46-47; 8:53. The
tank farms are required to maintain certain
minimum volumes of oil for safety reasons. 5:43-44.
The Oil Companies also maintain additional volumes
in the tanks as "working stock," to facilitate prompt
shipments to customers. RR 3:26-27, 51-52. At any
given time, the oil companies’ inventories of oil in
the Midland tank farms collectively total around 3
million barrels. D. Ex. 3, 14, 23, 58, 96.

Petitioner Midland Central Appraisal District
included on the tax rolls for the tax years 2003 and
2004 an allocable share of each Oil Companies’
inventory of oil that was present in the Midland tank
farms on January 1 of those years. RR 2:63-78; 9:16-
39. The Oil Companies contested taxation of their
oil, and following a bench trial, the trial court
rendered judgment in their favor. The court of
appeals affirmed, concluding that (1) the oil was
shielded from taxation by the Commerce Clause of
the U.S. Constitution and (2) the oil did not acquire
a taxable situs in Midland County because it was in
interstate commerce. The Texas Supreme Court
denied review.



This case was tried on federal issues from its
inception.    Note the Findings of Fact and
Conclusions of Law of the trial court in Appendix D.
Particularly, Conclusions of Law 3 and 6 describe
the federal issues tried. Furthermore, also note the
Defendant’s trial brief at Clerks Record (CR) 217-
239, discussing at length the federal issues involved.

The court of appeals’ decision squarely rested
on its interpretation of the Commerce Clause. Note
BPAmerica, 282 S.W.3d at 221-24. Appendix A. The
issue was, of course, briefed by both parties at the
court of appeals. That court, in spite of the prior
ruling in Missouri Gas Energy, chose to adopt the
antiquated interpretation of the dormant Commerce
Clause expressed in Peoples Gas, thus widening the
conflict between Texas and Oklahoma as well as
between Texas and federal precedent.

At the petition for review to the Texas
Supreme Court, the District raised federal issues.
Appendix G. Likewise, the issue of whether the oil
was protected from local taxation by the Commerce
Clause was raised in the motion for rehearing to the
Texas Supreme Court.
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REASONS FOR GRANTING THE PETITION

I. Policy overview

The Texas court of appeals rendered a
decision that a massive quantity of oil constantly
held in inventory in tank farms in Midland is
shielded from local taxation under the dormant
Commerce Clause because the oil is purportedly "in
transit" in interstate commerce. BP America, 282
S.W.3d at 224. This Court should exercise its
discretionary reviewfor multiple reasons,
summarized as follows:

The court below has reached a decision on an
important question of federal law that has not
been, but should be resolved by this Court.
Namely, whether a massive quantity of
inventory establishes a nexus with the state of
its location such as to meet the criteria for local
taxation under the Complete Auto test, even
though individual units thereof may be "in
transit," Complete Auto Transit, Inc. v. Brady,
430 U.S. 274 (1977). The Oklahoma Supreme
Court has decided in favor of taxation while the
Texas court below has decided against. This
Court, noting the importance of the issue,
requested the Solicitor General’s opinion on the
Oklahoma case.    She concluded that the
Oklahoma Supreme Court ruled correctly. Brief
of the U. S. as Amicus Curiae, Missouri Gas
Energy v. Schmidt, No. 08-1458. Review is thus
available pursuant to U.S. Sup. Ct. Rule 10(c).



Furthermore, the Texas decision is manifestly
wrong, being in direct conflict with this Court’s
precedent, and it creates the unjust result of
large corporate citizens being exempted from
taxation in one state while subject to taxation in
an adjacent state, under no legally
distinguishable circumstances. Particularly, in
view of Texas’ significant economy and volume of
case law, the dichotomy of results invites forum
shopping by multi-state businesses that will in
turn result in economic conflicts between the
states. Therefore, this Court has discretionary
review under U.S. Sup. Ct. Rule 10(b).

The decision in question i.s effectively the
decision the Texas court of last resort,
particularly given the similar result in Peoples
Gas, Light, & Coke Co. v Harrison Central
Appraisal District, 270 S.W.3d 208 (Tex. App.--
Texarkana 2008, petition denied), which directly
conflicts with the Oklahoma Supreme Court’s
decision in Missouri Gas Energy, 234 P.3d 938
(Okla. 2008), cert. denied, 130 S.Ct. 1685 (2010)
on a very important federal question; namely,
whether massive quantities of goods constantly
present in a jurisdiction are shielded from local
taxes by the dormant Commerce Clause because
individual units may be "in transit" in interstate
commerce. Though the tax in question is
different, the opinion below is also in conflict
with Mississippi State Tax Commission v.
Murphy Oil USA, Inc., 933 So.2d 285 (Miss.
2006). It is also in conflict with lower appellate
court decisions that have become the established
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law in Louisiana and Florida. Thus, the Court
has discretionary review under U.S. Sup. Ct.
Rule 10(b).

The Texas court of appeals below found that the
oil in question was shielded from local taxation
under the dormant Commerce Clause because it
was "in transit." Though the court attempted to
apply the Complete Auto test, the opinion is in
diametric conflict with this Court’s decisions in
Complete Auto, 430 U.S. 274 and DH Holmes Co.
v. McNamara, 486 U.S. 24 (1988). Therefore, this
Court has discretionary review under U.S. Sup.
Ct. Rule 10(c). At the same time, not only the
court below, but many other courts seem to be
confused on this point. Note the argument below
at 16-19. Therefore, this Court should also
exercise discretionary review under U.S. Sup. Ct.
Rule 10(c) to settle an important federal question
about which the courts below seem to be amply
confused.

Similarly, another issue needs clarification by
this Court: Is the physical presence of the
taxpayer- by activities in thetaxing state
necessary to establish nexus?This Court’s
decision in Quill v. North Dakota, 504 U.S. 298
(1992), has been used to support that notion. But,
there is ample reason to restrict the application of
that doctrine to activities based taxes, not to
property taxes. The court below improperly
focused on the activities of the taxpayer rather
than the presence of the property.
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These important federal questions also involve
massive amounts of local revenue. They are
obviously capable of repetition and thus need to
be resolved for that reason alone. For example, a
short time ago this Court was faced with a
petition in Missouri Gas Energy, 234 P.3d 938
(Okla. 2008), cert. denied, 130 S.Ct. 1685 (2010).
Contemporaneously with this petition, a petition
is also being filed in Harrison Central Appraisal
District v. Peoples Gas, Light, & Coke Co., No.
___, involving the same questions of law and very
similar facts.    Further, there are personal
property ad valorem taxes levied in at least 41
states (Appendix F), thus leaving open the
possibility of impact of this case in all those
states. Other types of state and local taxation are
impugned as well. The importance and possibility
of recurrence of the issue is further illustrated by
the fact that three parties filed amicus brief at
the Texas Supreme Court.

Furthermore, according to the U.S. Energy
Information Administration, there are at last
report over 240,000,000 barrels of oil in tanks and
pipelines in America.1 Not only that, but the
decision below impacts far more than just oil; any
inventory in a distribution facility is impacted.
Untold litigation will be emboldened by the
opinion below as states are encouraged to levy
taxes by the result in Missouri Gas Energy and
the industry is encouraged to contest those taxes

1 U.S. Energy Information Administration,

www.eia.doe.gov/dnav/pet/pet_stoc cu sl m.htm (last visited
Dec. 8, 2010).
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by the result below. Thus, both industry and
government will be aided by a quick resolution of
these controversies by this Court.

II. Dormant Commerce Clause jurisprudence

This case, obviously, presents the opportunity
to interpret the dormant or negative Commerce
Clause. That is, the critical issue before this Court is
only whether the dormant Commerce Clause
prohibits the tax on the oil in question. If it does not,
this case should be reversed.

A. Dormant Commerce Clause jurisprudence
supports taxing the oil.

There is a considered argument that the
dormant Commerce Clause is not a legitimate
concept and should be discounted. But, assuming
the continued efficacy of the dormant Commerce
Clause, that jurisprudence supports the tax before
the court.

This Court’s jurisprudence regarding the
dormant Commerce Clause has morphed through
the years from one of interpreting it as a complete
ban on local taxation of goods in interstate
commerce, LeLoup v. Port of Mobile, 127 U.S. 640
(1888), to the modern interpretation of allowing
taxation under certain criteria. See Complete Auto,
430 U.S. 274. While space does not permit an
examination of a long history of the dormant
Commerce Clause, suffice it to say that, in times
gone by, much litigation was spawned over whether
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the good was in interstate commerce to begin with,
whether it had come to rest, whether it had come to
rest for a business purpose or otherwise, as well as a
host of subtle nuances.

However, with its decision in Complete Auto,
430 U.S. 274, this Court held that. a tax on goods in
interstate commerce is valid if it: 1) is applied to an
activity or thing with a substantial nexus to the
taxing state; 2) is fairly apportioned; 3) does not
discriminate against interstate commerce; and 4) is
fairly related to the services provided by the state.

The court below found fault only with the first
prong; that is, whether the tax was applied to an
activity or thing with a substantial nexus to the
taxing state. That opinion below errs in finding no
nexus and merits grant of petition and reversal.

1. Constant presence of massive quantities

A massive volume of oil inventory exists in
scores of tanks located in the tank farms in Midland
County, Texas. The capacities of the tank farms are
about six million barrels. At any given time, it is
likely that approximately three million barrels are
present in the tank farms. RR 2:96-100; 5:36-37;
7:24-28; 6:22; 10:25; 15:146, 154, 168, D. Ex. 4, 13.
Thus, there is constantly a massive amount of oil in
the Midland tank farms. The Oklahoma Supreme
Court in Missouri Gas Energy, under substantially
similar circumstances, found that the continual
presence of this massive quantity of hydrocarbons
was, in itself, sufficient to establish nexus with the
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taxing state. 234 P.3d at 954-57. At this Court’s
invitation, the Solicitor General indicated her
approval of the opinion in Missouri Gas Energy.
Brief of U. S. as Amicus Curiae in Missouri Gas
Energy v. Schmidt, No. 08-1458 at 21. The Texas
Supreme Court made a similar ruling regarding oil
in massive amounts of inventory in Diamond
Shamrock Refining & Marketing Co. v. Nueces
County Appraisal District, 876 S.W.2d 298, 303 (Tex.
1994). The court below, however, as well as the court
in Peoples Gas found differently. BP America 282
S.W.3d 215; Peoples Gas, 270 S.W.3d 208. Each
found that, because the oil or gas was in interstate
commerce, the constant presence of massive
quantities of the oil or gas did not establish nexus
with Texas. BP America, 282 S.W.3d at 224; Peoples
Gas, 270 S.W.3d at 218-19.

But, regardless whether individual units of the
oil, or any other product, may come and go with
regularity, or even frequently, the constant presence
of massive quantities of inventory creates a local
presence of that inventory and a constant need for
local government services via law enforcement, fire
suppression, education of labor force, health services,
and the other accoutrements of a civilized society.

If one were to examine the tank farms in
Midland, or the gas field near Hallsville, or the gas
field in Wood County, Oklahoma, or oil tanks in
Cushing, Oklahoma, or any other hydrocarbon
storage facility in this country, on any given day one
would find the same thing as on every other day of
the year: immense, nearly unfathomable, quantities
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of oil or gas. Therein lies the difference between oil
in the tanks and oil in the pipeline, the taxation of
the latter of which the court below so feared. BP
America, 282. S.W.3d at 224. The four or six inch
gathering pipelines span over literally hundreds of
miles with minimal quantities of oil or gas in any one
spot for a considerable distance. The tank farms or
gas reservoir, on the other hand, accumulate
enormous quantities of toxic,    flammable
hydrocarbons in the space of a few hundred acres.
That presence of immense quantities of oil or gas
creates the need for local government services and
adds to the general mass of property in the county
without regard to whether any, all, or none of the oil
or gas leaves the state or county. Thus, nexus to the
locality should be apparent when a massive volume
of any good is constantly present in a jurisdiction.

However, this Court has yet to pass on the
matter of whether a massive quantity of inventory,
constantly present, even though individual units
come and go, is sufficient to establish nexus under
Complete Auto. As noted, the issue is one of broad
applicability and capable of frequent repetition.
Indeed, there are multiple tank farms across the
country (RR 3:98; 5:76-77; 7:96) and untold numbers
of distribution warehouses. Regardless how this
Court rules, a ruling is needed.

While this Court has not specifically ruled on
that point, it has ruled on some similar points. For
example, in Japan Line, Ltd. v. County of Los
Angeles, 441 U.S. 434 (1979), a Japanese company
that owned a number of shipping containers used
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exclusively in foreign commerce was contesting the
power of California to tax those containers. While
the containers’ port was in Japan, the Court noted in
approving the tax that there were containers in
California at all times. Id at 445-46.

2. "In transit" is inconsequential.

Another issue which needs clarification by this
Court is whether the fact that goods may be "in
transit" has any efficacy in determining whether
nexus exists with the taxing state under the
Complete Auto analysis. It should be apparent under
the Complete Auto test that whether a good is "in
transit" does not in and of itself defeat the taxability
of that good under the dormant Commerce Clause.
The business in question in Complete Auto was a
trucking business. Trucks are by nature "in transit."
Furthermore, this Court opined in DH Holmes that:

We recognized [in Complete Auto] that,
with certain restrictions, interstate
commerce may be required to pay its
fair share of state taxes. Accordingly,
in the present case, it makes little
difference for Commerce Clause
purposes whether the... [appellant’s]
catalogues "came to rest" in the
mailboxes of its Louisiana customers or
whether they were still considered in
the stream of interstate commerce.
This distinction may be of some
importance for other purposes (in
determining, for instance, whether a
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"taxable moment" has occurred . . . ),
but for Commerce Clause analysis it is
largely irrelevant.

DH Holmes, 486 U.S. at 30-31. The Solicitor
General, in her Brief of the U. S. as Amicus Curiae in
the case of Missouri Gas Energy v. Schmidt, No. 08-
1458, concurred and stated that whether a good is in
transit has been found by this Court to be "largely
irrelevant."

Admittedly, a good that is merely in transit
across a state without any further connection with
the state, such as a product sitting on a truck that
simply rolls across the state’s highways, probably
has no nexus with the state. But, to claim that
because a good is "in transit," it lacks nexus with the
taxing state is circular logic. Unless one wants to
revert to the tortured analysis of when a good comes
to rest for business purposes as opposed to merely
facilitate transportation, (as did the court below, See
BP America, 282 S.W.3d at 222-23) it is probably
axiomatic that a good is not in interstate commerce
unless it is "in transit." Thus, to apply the "in
transit" litmus test as an automatic disqualifier for
nexus is to say that if a good is in interstate
commerce then it has no nexus and is therefore not
taxable by the situs state under the dormant
Commerce Clause. Such a reading eviscerates
Complete Auto.

Nevertheless, the courts below continue to
struggle with a continued application of the "in
transit" analysis, a struggle which begs for
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clarification from this Court. In the decision below,
the court’s opinion turned on the fact that it found
the oil to be "in transit." BP America, 282 S.W.3d at
224.

The court of appeals in Peoples Gas was
likewise fixated on the gas in that case being "in
transit." 270 S.W.3d at 215-16. Even in the correctly
decided Missouri Gas Energy case, the Oklahoma
Supreme Court labored over the relevance of the "in
transit" nature of the gas, concluding that this Court
had not given clear direction on the issue. 234 P.3d
at 953-54. The Solicitor General, in her amicus brief
in Missouri Gas Energy, as well noted the want of a
definitive ruling from this Court on the matter. Brief
of the U.S. as Amicus Curiae, No. 08-1458, at 10.
Similarly, Professor Hellerstein noted this Court’s
lack of certain direction on the point. Jerome
Hellerstein & Walter Hellerstein, 1 State Taxation ¶
4.1311] (3d ed. 2010).

Other courts, even since the DH Holmes
decision, have labored with the mistaken notion that
the "in transit" status of a good renders it immune
from state taxation due to the dormant Commerce
Clause. Since the decisions of this Court in Complete
Auto and in DH Hobnes, not only have BP America
and Peoples Gas, been decided, but see Rowan
Companies, Inc. v. Louisiana State Tax Commission,
623 So.2d 159, (La. App. 1 Cir., 1993). Therein, the
court opined that the Commerce Clause "prohibits
t~xation by the states of property which is in transit
in interstate commerce." Id. at 162. Similarly, the
court in Pelts & Skins, L.L. C. v. Louisiana
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Department of Wildlife and Fisheries, 938 So.2d 1047
(La. App. 1 Cir. 2006) concluded that a tax on the
goods in transit would likely be found to violate the
commerce clause. Id. at 1054-55. "IT]he states may
not tax property in transit in interstate commerce."
American Steamship Co. v. Limbach, 572 N.E.2d
629, 631 (Ohio 1991). "If property is ’actually in
transit’ to another state, it becomes the subject of
interstate commerce, and is exempt from local
assessment." Kentron, Inc. v. State Bd of Tax
Com’rs, 572 N.E.2d 1366, 1372 (Ind. Tax 1991). The
"unconditional commitment of property to a common
carrier for transportation in regular course to
another state or country.., place[s] it in the stream
of interstate or foreign commerce, so as to render it
immune from local taxation." T.A. Operating Corp.
v. State Dept. of Revenue, 767 So.2d 1270, 1273 (Fla.
App. 1 Dist. 2000). While not dealing with state
taxation, Predka v. Iowa, 186 F.3d 1082 (8th Cir.
1999), also evinces a misunderstanding that the fact
that a matter is "in transit" is determinative to
invoking the Commerce Clause power reserved for
the United States Congress. Id. at 1084.

Between the decisions of this Court in
Complete Auto and DH Holmes other courts
struggled with the concept of the relevance of goods
being "in transit." For example, in Chesapeake and
Potomac Telephone Co. of Maryland v. Comptroller of
Treasury, 528 A.2d 536 (Md. Ct. Spec. App. 1987),
while deciding in favor of the local tax, the court did
so after deciding the goods were no longer in transit.
Id. at 542-43. The same result and rationale was
employed in Sterling Custom Hom.es, Inc. v.
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Commissioner of Revenue, 1985 WL 6207 (Minn. Tax
1985). The Louisiana decisions of United Gas Pipe
Line Co. v. Whitman, 390 So.2d 913 (La. Ct. App.
1980), writ denied., 396 So.2d 928 (La. 1981), and
Mississippi River Transmission Co. v. Simonton, 442
So.2d 764, 765 (La. Ct. App. 1983), writ denied., 444
So.2d 1240 (La. 1984), discussed below, while
reaching correct results, also resorted to pre-
Complete Auto law, determining that the previously
in transit gas had come to rest in Louisiana, and was
thus no longer subject to Commerce Clause
restrictions.

The Oil Companies and the court of appeals
below placed extreme reliance on the "continuity of
transit" test to conclude whether the oil in question
was in the stream of interstate commerce and thus,
erroneously, exempt from local taxation. They
borrowed rationale, however, from cases decided not
under the Commerce Clause, but under the Import-
Export Clause, U.S. Const. art. I, §10, cl. 2. See,
Virginia Indonesia Co. v. Harris County Appraisal
Dist., 910 S.W.2d 905, 908 (Tex. 1995) cert. denied,
518 U.S. 1004 (1996). However, the "continuity of
transit" test still makes sense with regard to Import-
Export Clause cases because the clause contains an
absolute prohibition on taxation of goods in the
course of export. Therefore, as this Court has
recognized, the "continuity of transit" rationale still
has applicability when examining goods in the
stream of export, but not for examination of the
taxability of goods in interstate commerce. U.S.v.
Int’l Bus. Machines Corp., 517 U.S. 843, 851-852
(1996).
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The Import-Export Clause, U.S. Const. art. I, §
10, cl. 2, and the Export Clause, U.S. Const. art. I, §
9, cl. 5, contain similar prescriptions against all
taxation, whether at the state level or the federal
level. The Commerce Clause contains no such
prohibition.

The court below specifically weighed the
"continuity of transit" analysis as adopted by Peoples
Gas and as considered by Missouri Gas Energy and
elected to adopt the outdated Peoples Gas approach.
Thus, it has added to the dichotomy of case law on
the subject. That dichotomy of law, if allowed to
persist, will doubtlessly spawn litigation regarding
the taxability of any number of types of goods in
interstate commerce. In order to resolve this issue
before the confusion infects other jurisdictions, this
Court should grant certiorari in both BP America
and Peoples Gas and opine conclusively as only this
Court can.

3. Conflicts with other states.

a. Oklahoma

As discussed above, the Missouri Gas Energy
decision of the Oklahoma Supreme Court is in patent
conflict with the court of appeals below as well as
with the Peoples Gas opinion. In all three cases,
either oil or gas, largely produced in-state, arrived by
truck or pipeline at a massive depot. There it might
be traded (RR 3:97; 4:38-40, 43-44, 94), and at some
point will move on down the pipeline, perhaps for
interstate destinations. The only factual distinction
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between the Missouri Gas Energy case and the
Peoples Gas case is the Red River (border between
Texas and Oklahoma). And, the Oklahoma Supreme
Court recognized the conflict when it specifically
criticized the Peoples Gas decision. Missouri Gas
Energy, 234 P.3d at 959, n.84.

This case admittedly involves oil, not gas.
But, that hardly seems a fact on which to base a
distinction from the Missouri Gas Energy decision. It
is also true that some of the gas in Missouri Gas
Energy and Peoples Gas stays for a longer time than
the oil in Midland is likely to stay. While some gas
molecules may come and go quickly, some may stay
for months.

It is also true that the gas depots use the term
"storage," a term eschewed by the Oil Companies and
the court of appeals below, notwithstanding that the
reports of the oil’s location made to the state of Texas
refer to the oil in tanks as in "storage" while the oil
in the pipeline as in "transportation." RR P. Ex. 8; D.
Ex. 3, 14, 23. And, on that supposed want of storage
basis the court of appeals attempted to distinguish
Missouri Gas Energy as well as Diamond Shamrock.
BP America, 282 S.W.3d at 221-24. But, the
distinction is illusory at best. In the first place, how
long a stay constitutes "storage?" If a good is on a
shelf for a day waiting delivery then it is stored for a
day. The oil in Diamond Shamrock was considered
"stored" even though it was in the tanks for only 12
to 25 days. Diamond Shamrock, 876 S.W.2d at 299.
The gas in Missouri Gas Energy and Peoples Gas
may stay for shorter or somewhat longer times. The
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point is not, however, how long a particular barrel of
oil or mcf of gas or widget may stay at an entrepot;
the point is that, as explained above, there is a
constant presence of the inventory on location in
massive quantities. It was that fact on which the
Missouri Gas Energy decision turned, not how long a
particular molecule of gas stayed in the depot or
whether the term "storage" was used.

Thus, Missouri Gas Energy is at odds with BP
America. That conflict becomes all the more relevant
since the oil that leaves Midland for interstate
destinations is likely to go to the next major tank
farm in Cushing, Oklahoma. RR 3:68-69. Thus the
unresolved conflict between Missouri Gas Energy
and BPAmerica leaves the anomalous result that the
oil will be tax exempt in Midland due to the alleged
restraints of the Commerce Clause but taxable under
the same Commerce Clause when it reaches the
tanks in Cushing, Oklahoma. That is neither just,
nor consistent, nor rational. Furthermore, the
dichotomy lends itself to expansion as other state
courts may now follow the Texas cases, noting Texas’
expansive body of case law. At this point, only this
Court can resolve that conflict.

In the Missouri Gas Energy petition for
certiorari, the Solicitor General concluded that this
Court should decline certiorari for two reasons. One,
the Oklahoma Supreme Court ruled correctly. And,
two, there was not at that point a conflict between
the states. In her Brief of the U.S. as Amicus Curiae
she noted the non-conforming opinions of the court of
appeals herein and in the Peoples Gas case but
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observed that the Supreme Court of Texas had the
cases under review. Brief of U.S. as Amicus Curiae,
Missouri Gas Energy v. Schmidt, No. 08-1458 at 7.
Since the Texas Supreme Court denied review, the
conflict now exists.

b. Mississippi

In another case irreconcilable with the
decision below as well as with the decision in Peoples
Gas, the Mississippi Supreme Court found sufficient
nexus to support taxation under a Commerce Clause
challenge regarding petroleum products in tanks in
Mississippi which arrived in the state by pipeline,
stayed less than five days, and were injected into
other pipelines for distribution in and out of the
state. Murphy Oil, 933 So.2d at 293-94. The tax at
issue was a franchise tax, not an ad valorem tax, and
was based on the sales made in Mississippi. Neither
did the court address the matter of the petroleum
products being "in transit."    But, the case
nevertheless involved nearly identical facts to this
case, and resulted in a finding of nexus of the
products to Mississippi to support taxation.
Furthermore, all the Oil Companies sold their oil at
the Midland tank farms just as Murphy sold its
products at or around the tank farm in Mississippi.
RR 5:73-74; 7:76-79, 84-85, D. Ex. 7, 16, 33-55, 75-94.
The Mississippi court also referred to the petroleum
products as being "stored" though staying for no
more than five days in the tanks, a shorter time than
the oil in Midland sometimes stays.



24

c. Louisiana

Two Louisiana decisions, discussed above,
United Gas, 390 So.2d 913, and Mississippi River
Transmission, 442 So.2d 764, are also factually
identical to Peoples Gas and functionally comparable
to BPAmerica. In each of those cases, gas was piped
in from producing fields to a storage field for later
delivery out of state via pipeline. The cases were
decided under archaic, pre-Complete Auto law,
finding that the gas had come to rest in Louisiana.
United Gas, 390 So.2d at 916-17; Miss. River
Transmission, 442 So.2d at 770. But, the end result
is that hydrocarbons in a holding facility are taxable
in Louisiana, but not in Texas, with both states’
courts citing to Commerce Clause rationale

d. Florida

In Havill v. Gurley, 382 So.2d 109 (Fla. Dist.
Ct. App. 1980), the court examined whether
containerized petroleum products which were
brought from out of state to a warehouse in Florida,
then shipped back out of state were subject to local
ad valorem taxation under the Commerce Clause.
The appellate court found that nexus existed under
Complete Auto notwithstanding that the goods were
"in transit" in interstate commerce. Id. at 111.

4. Activities emphasis is misplaced.

The court of appeals’ opinion regarding the
want of nexus is erroneous because it focuses on
activity rather than property. The property tax in
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question is just that: a tax on property, not a tax on
activity.

The Texas court’s attempt to alter the very
nature of the taxes at issue recalls one of the most
quotable statements ever to appear in an opinion
from this Court, namely: "[a] tax on sleeping
measured by the number of pairs of shoes you have
in your closet is a tax on shoes." Trinova Corp v.
Michigan Department of Treasury, 498 U.S. 358, 374
(1991) (quoting, Jenkins, State Taxation of Interstate
Commerce, 27 Tenn. L. Rev. 239, 242 (1960)). Texas’
ad valorem taxes are measured solely by the value of
property. No amount or type activity affects the tax
appraisal or the tax assessment. The taxes are
exactly what they purport to be: ad valorem property
taxes. As the Texas court admits, a substantial nexus
exists for taxes of this type. As this Court has
recognized, the nexus to be establish when a
property tax is at issue is nexus with the property.
Polar Tankers, Inc. v. City of Valdez, 129 S.Ct. 2277,
2284 (2009) citing Japan Line, 441 U.S. at 441-45.

Though not cited by the court of appeals, the
emphasis on the local activities, or physical presence,
of the taxpayer may be argued from Quill Corp. v.
North Dakota, 504 U.S. 298 (1992). Therein, the
Court was considering a sales tax on goods sent by
mail from out of state into North Dakota. The Court
reaffirmed in Quill that nexus with the taxing state
is established by the taxpayer’s presence in the
taxing state. However, Quill concerned a sales tax,
not a property tax. Sales taxes are by nature taxes
on activities, not properties. Here, as explained
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above, nexus with Midland is established by the
constant presence of massive quantities of oil in
Midland. Thus Quill’s application should be limited
to activities based taxes, not property taxes. Another
petition now pending before this Court, Petition for
Writ of Certiorari, Ashworth L.L.C. v. Department of
Revenue,    Finance    Administration    Cabinet,
Commonwealth of Kentucky, No. 10-662, raises this
same issue with regard to income taxes. Again, that
dichotomy cries for this Court’s clarification.

However, even if the court of appeals had
properly focused on the activities of the oil
companies, it should have, nevertheless, found
nexus. The District will defer till later further
briefing on that point, however.

5. Scholarly treatise finds fault with BPAmerica

One of the foremost resources on state
taxation is the treatise by Jerome and Walter
Hellerstein. Recently, the treatise noted the poor
logic of the court below, commenting on the BP
Arnerica case as follows:

Although the Oklahoma court’s opinion
[Missouri Gas Energy] reflects the
better view of the current state of the
law regarding taxes on goods in transit
than that reflected in the Texas case
[Peoples Gas], a subsequent Texas
decision [BP America] followed the
Texas precedent in embracing an
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earlier view of the Commerce Clause
restraints...

...the subsequent Texas decision did
attempt to reconcile its decision with
the Oklahoma decision... But the very
distinction the Texas court drew reveals
the weakness of its reasoning.

The Texas court then went on to find
that the ad valorem property tax on oil
in the county tank farm failed Complete
Auto’s ’substantial nexus’ test, because
the oil was in transit, a position that
seems flatly inconsistent with the U.S.
Supreme Court’s decision in [DH]
Holmes.

As a practical matter of course, taxing
100% of the oil located in the tank farm
on January 1 would result in a fair
portion if, as the evidence in the case
suggested, ’there is a substantial
quantity of the oil that is constantly
present in the tanks., o’

Jerome Hellerstein & Walter Hellerstein, 1 State
Taxation ¶ 4.1313][a] (3d ed. 2010).

The treatise was equally critical of the court of
appeals’ decision in Peoples Gas. That the treatise is
a recognized authority is beyond doubt. It has been
cited by this Court with approval on multiple
occasions. See, e.g., MeadWestvaco Corp. v. Ill. Dept.
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of Revenue, 553 U.S. 16, 25 (2008); Lunding v. N.Y.
Tax Appeals Tribunal, 522 U.S. 287, 321 (1998);
Okla. Tax Comm’n v. Chickasaw Nation, 515 U.S.
450, 463 (1995).

6. Nexus from the ground.

The oil this case patently has nexus with the
State of Texas. As was noted in the opinion below, it
was produced from the ground in Texas. BP
America, 282 S.W.3d at 219. In fact, the court of
appeals even admitted that the oil had nexus with
Texas, acknowledging its production in Texas, but
concluded that the "activity" being taxed was the
ownership of the oil. Id. at 224. That is a
particularly illogical rationale for at least two
reasons. One is that Texas does not levy an ad
valorem tax on the "activity" of "ownership" but
rather on property. See Tex. Tax Code § 11.01. That
is the nature of any ad valorem tax. Second, this
Court has recognized that nexus is established with
a taxing state by the nature of the presence of the
property being taxed.      For example, in
Commonwealth Edison Co. v. Montana, 453 U.S. 609,
617-18 (1981), the court found sufficient nexus
between Montana and coal mined there to support a
tax thereon, notwithstanding that over 90% of the
coal was bound for delivery out of the state.

B. Complete Auto is completely met.

Though not addressed by the court of appeals,
the tax at issue herein also meets the other three
prongs of Complete Auto.
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First, it is clear that the tax is fairly
apportioned, since it only applies to oil that is
actually in the tank farms in Midland on the
assessment date of January 1. For that same reason,
there is no danger of multiple taxation of oil as the
court of appeals worried, because the oil, by
definition, can only be in one place at one time.
Given the January 1 tax assessment date, the oil
taxed in Midland is only in Midland.

Furthermore, the tax plainly
discriminate against interstate commerce.
to any and all inventories.

does not
It applies

Finally, the tax in question is patently fairly
related to the services provided by the state.
Extensive testimony at trial indicated that fire,
police, law enforcement, health services, and
education were provided to the tank farms and those
employed in operating them. RR 5:51-54; 6:79-84;
10:66-109. Furthermore, in view of the events of
recent months it would be laughable, were it not so
serious, to contend that a company like BP America
could not experience some accident with its oil that
might cause extensive damage requiring the
response of local government.2 And, that the tanks
are assessed with property taxes is irrelevant.
Empty tanks demand very little in the way of public
services. It is the oil in them that creates the need
for multiple public services.

2 For an example of what can happen to a tank farm see:

YouTube, http://www.youtube.com/watch?v=NVzxohzcni8 (last
visited Dec. 9, 2010).
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III. No independent state law ground exists.

The Oil Companies may argue to this Court
that the court of appeals’ decision was supported by
an adequate state law ground such as to defeat
jurisdiction in this Court. After finding the tax
invalid under the dormant Commerce Clause, the
court of appeals found that because the oil was only
temporarily in Midland County, being in interstate
commerce, it established no situs for taxation there
pursuant to Tex. Tax Code § 21.02. America at 224-
225. The text of the statute is at Appendix E.

The issue is, of course, governed by this
Court’s decision in Michigan v. Long, 463 U.S. 1032
(1983). Therein, this Court held that it would
presume jurisdiction unless the state court opinion
plainly states "that it is based on a bona fide
separate, adequate, and independent grounds." Id.
at 1040-1041.

A. The putative state law ground is not
adequate.

Texas’ jurisdiction to tax is necessarily co-
extensive with the power to tax allowed under the
federal Constitution.    The Texas Constitution
mandates that all property be taxed which the state
has the power to tax under its own or the federal
Constitution. Tex. Const., Art. VIII, § 2; Dallas
County Appraisal Dist. v. L.D. Brinkman & Co., Inc.,
701 S.W.2d 20, 23 (Tex. App.--Dallas 1985, writ refd
n.r.e.). Thus, a reversal on the federal grounds



31

necessitates a reversal on the state law grounds as
well, whether under § 11.01 or § 21.02.

B.The court of appeal’s ruling on § 21.02 is not
independent of its holding on the dormant
Commerce Clause.

If the constant presence of a massive quantity
of inventory is sufficient to establish nexus with the
taxing state under Complete Auto, it is more than
sufficient to establish situs in Midland County. In
other words, if the proper focus for the Court’s
examination is the constantly present massive
inventory of oil, as opposed to the individual barrels
that come and go frequently, both nexus and situs
are apparent. After all, it is uncontested that the
immense quantities of oil are located in no other
place than Midland County. That is where the tank
farms are.

Under § 21.02 there is situs to tax locally if the
property is present more than a temporary period of
time. The same standard applies to jurisdiction to
tax under Tex. Tax Code § 11.01 which, though not
cited by the court of appeals, was cited by the trial
court. If the massive quantities of oil that are
constantly present, though the constituent units
thereof come and go, establish nexus, the same fact
indicates that the oil is present for more than a
temporary period of time in Midland. And, the
Texas Supreme Court has so found. Diamond
Shamrock, 876 S.W.2d at 303.
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Before reaching § 21.02, the court below first
found distinction in two cases establishing situs for
oil in tanks under virtually identical circumstances
by noting that this oil was bound for interstate
commerce and thus in transit in interstate commerce
while the oil in the other cases was not. BPAmerica,
282 S.W.3d at 222. Only after finding that the
dormant Commerce Clause exempted the oil from
taxation did it proceed to § 21.02. As such, the
putative state grounds are so interwoven with the
federal issue as to be indistinguishable. As this
Court has held, "where the non-federal ground is so
interwoven with the [federal ground] as not to be an
independent matter, or is not of sufficient breadth to
sustain the judgment without any decision of the
other, our jurisdiction is plain." Enterprise Irrigation
Dist. v. Farmers’ Mutual Canal Co., 243 U.S. 157,
164 (1917).

The legal underpinnings of situs are founded in
the Due Process Clause, U.S. Const. amend. XIV, § 1,
not the dormant Commerce Clause. See, Quill Corp.
v. N.D., 504 U.S. 298, 312 (1992); Braniff Airways,
Inc. v. Neb. State Bd. of Equalization & Assessment,
347 U.S. 590, 598-599 (1957); Miller Brothers Co. v.
Md., 347 U.S. 340, 344-345 (1954). Of the two
Constitutional provisions, the Commerce Clause is
the more stringent. See, Quill Corp., 504 U.S. at 312-
313; Tax Comm’r of W. Va v. MBNA America Bank,
640 S.E.2d. 226, 235 (W. Va. 2006); Jerome
Hellerstein & Walter Hellerstein, 1 State Taxation ¶
6.02 (3d ed. 2010). Thus, a tax that meets the
scrutiny of the Commerce Clause will also meet
scrutiny under the Due Process Clause
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C. There is no plain statement of independent
reliance on a state law ground.

The court of appeals’ logic in its § 21.02 ruling
was premised on its finding that the oil was
protected by the dormant Commerce Clause from
taxation. After spending nearly the entirety of its
opinion discussing the dormant Commerce Clause, it
dispatched the § 21.02 argument in two paragraphs
without citing any supporting state cases. BP
America, 282 S.W.3d at 224-225. Its two paragraphs
are laced with reference to the oil being in interstate
commerce and having no nexus with Texas or
Midland County. The opinion never states that its
ruling under § 21.02 is an independent ground.

D.The putative state law ground is not a
bona- fide issue.

A court should always rule first on narrow
issues and state issues before federal Constitutional
issues. Massachusetts v. Upton, 466 U.S. 727, 735-
737 (1984) (Stevens, J. concurring). The court below
clearly premised its judgment on the federal dormant
Commerce Clause issue. It appends its ruling on §
21.02 as a virtual afterthought, that is explicitly
dependent on its finding of want of nexus. ’BP
America, 282 S.W.3d at 225.
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CONCLUSION AND PRAYER

The District prays that this Court grant writ
of certiorari.
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