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The federal government’s position in this case is tho-

roughly mystifying.  The government primarily contends 
that this Court’s review is unnecessary because the court 
of appeals reached the right result in refusing to afford 
sovereign immunity.  Specifically, the government as-
serts that the relief ordered by the district court, while 
requiring the Commonwealth of Puerto Rico to compen-
sate respondents for past constitutional injuries, was not 
monetary.  That will come as news to the people of Puer-
to Rico, who, as a result of the district court’s order, have 
been paying an extra 1.5¢ on every quart of milk they 
buy.  But more fundamentally, the government’s posi-
tion, like the court of appeals’ decision, cannot be recon-
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ciled with the settled principle that the relevant inquiry 
for purposes of sovereign immunity is whether liability 
would ultimately fall on the sovereign—not whether the 
sovereign would be the ultimate source of the funds used 
to satisfy that liability.  Although the government also 
reiterates some of the vehicle arguments made by res-
pondents, those arguments—which the Court presuma-
bly considered before it called for the government’s 
views—are as meritless now as when they were initially 
raised. 

Given the obvious flaws in the government’s argu-
ments, one is left with the sense that the government 
does not want the Court to grant review in this case, but 
without a good sense of the reasons why.  As the amicus 
participation of a majority of the States reflects, the 
court of appeals’ decision presents an exceptionally im-
portant constitutional issue—and, if that decision is al-
lowed to stand, it will open up a dangerous loophole in 
the doctrine of sovereign immunity, by allowing a plain-
tiff to seek relief previously understood to be foreclosed 
by sovereign immunity under the guise of an Ex parte 
Young action.  The decision below is inconsistent with 
decisions both of this Court and of other circuits.  That 
inconsistency warrants further review and correction. 

A. The Court Of Appeals’ Decision Conflicts With The 
Decisions Of This Court And Other Circuits 

1. a. The federal government does not directly de-
fend the court of appeals’ holding that a federal court can 
order retrospective relief in an action under Ex parte 
Young, 209 U.S. 123 (1908), as long as the necessary 
funds do not come directly from the general treasury.  
See Pet. App. 25a-26a.  Indeed, the government conspi-
cuously does not argue that a court could directly impose 
the mechanism that the Commonwealth adopted to 
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comply with the district court’s order:  namely, the 1.5¢ 
surcharge on every quart of milk sold in Puerto Rico.  
Instead, the government contends (Br. 6-10) that the re-
lief ordered by the district court was not monetary relief 
for purposes of Ex parte Young because the Common-
wealth could have complied with the order by taking 
some other action to raise the necessary money:  for ex-
ample, by adopting a regulation raising the maximum 
price that processors were allowed to charge for milk. 

To state that contention is to refute it.  As this Court 
has repeatedly explained, the exception carved out in Ex 
parte Young for suits against officials does not extend to 
claims for “[r]elief that in essence serves to compensate 
a party injured in the past.”  Papasan v. Allain, 478 U.S. 
265, 278 (1986).  It is undisputed that the district court 
ordered the Commonwealth to provide compensation, in 
the form of money, for respondents’ past constitutional 
injuries—and the government does not suggest other-
wise.  See Pet. App. 197a.  Admittedly, the district court 
did not order the Commonwealth to come up with the 
funds through any particular means, but instead allowed 
it to raise the funds “through  *   *   *  any  *   *   *  avail-
able mechanism of its choosing.”  Ibid.  But regardless of 
the ultimate source of the funds, the relief that was or-
dered was monetary by any definition, because the 
Commonwealth was required to take action to generate 
money that would be used to compensate respondents. 

Indeed, money not only is already being collected 
from Puerto Rico consumers, but is being directly re-
tained by respondents themselves.  See Pet. 4.1  Given 

                                                  
1 As the government notes (Br. 15-16), the parties have disputed 

whether the money should instead be held in a segregated account 
by the Milk Industry Development Fund.  Neither the government 
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that money is actually changing hands as a result of the 
district court’s order, it blinks reality to conceive of the 
relief as anything but monetary.  Even the court of ap-
peals recognized as much when it noted that, under the 
Commonwealth’s chosen mechanism, “the money in 
question would come directly from consumers of milk in 
Puerto Rico.”  Pet. App. 26a (emphasis added). 

Crucially, the federal government does not dispute 
that, no matter what mechanism it chose for complying 
with the district court’s order, the Commonwealth would 
ultimately be responsible if the chosen mechanism raised 
insufficient funds to compensate respondents for its past 
constitutional violations.  If, for example, the Common-
wealth raised the maximum price that processors were 
allowed to charge but milk sales actually fell as a result, 
the Commonwealth would be on the hook for any en-
suing shortfall.  See Pet. App. 64a (Lynch, C.J., dissent-
ing from denial of rehearing en banc). 

Under this Court’s sovereign-immunity jurispru-
dence, that is the beginning and end of the inquiry.  Most 
notably, in Regents of University of California v. Doe, 
519 U.S. 425 (1997), the Court unanimously held that, for 
purposes of sovereign immunity, “it is the [sovereign] 
entity’s potential legal liability  *   *   *  that is rele-
vant”—not the source of the funds used to satisfy the 
liability.  Id. at 431.  That principle, in turn, is rooted in 
the broader principle that sovereign immunity protects 
against “the indignity of subjecting a [sovereign] to the 
coercive process of judicial tribunals at the instance of 
private parties.”  Puerto Rico Aqueduct & Sewer Auth. 

                                                                                                      
nor any of the parties, however, has taken the position that whether 
the money is so held is material to the sovereign-immunity analysis. 
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v. Metcalf & Eddy, Inc., 506 U.S. 139, 146 (1993) (citation 
omitted). 

Although Doe was the most-cited case in the petition 
for certiorari (and the principal authority on which Chief 
Judge Lynch relied in dissent below), the federal gov-
ernment does not so much as cite it, let alone distin-
guish it, in its brief to this Court.  That would be re-
markable enough in a brief filed by a private litigant.  
But in a brief filed by the Solicitor General, it is simply 
astounding.  And it is all the more astounding because 
the government participated in Doe as an amicus curiae 
on the side of the entity seeking immunity.  See Oral 
Arg. Tr. at 18-19, 20, Doe, supra (Dec. 2, 1996) (argu-
ment of Assistant to the Solicitor General Blatt) (con-
tending that, “as a State entity[,]  *   *   *  it is the uni-
versity who is subject to the coercive enforcement pow-
ers of the court,” “is the party against whom judgment is 
sought,” and “is on the hook for the judgment”).  The 
government disrespects the Court when it fails to ex-
plain how its position here can be reconciled either with 
its own position in Doe or, more importantly, with the 
Court’s unanimous reasoning in that case. 

In the portion of its brief arguing that the relief or-
dered by the district court was not monetary (Br. 6-9), 
the only case the government cites is Ex parte Young 
itself.  But Ex parte Young is readily distinguishable, be-
cause it involved “a suit against state officials  *   *   *  to 
enjoin enforcement of a railroad commission’s order re-
quiring a reduction in rates.”  Verizon Md. Inc. v. Public 
Service Comm’n, 535 U.S. 635, 646 (2002).  Unlike res-
pondents here, the plaintiffs in Ex parte Young did not 
seek an order requiring any state actor to compensate 
them for a past violation.  Permitting relief of the type 
respondents are seeking would entirely erode the dis-
tinction between suits permitted by Ex parte Young and 
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suits barred by sovereign immunity—and would thereby 
“effectively eliminate the constitutional immunity of the 
States.”  Pennhurst State Sch. & Hosp. v. Halderman, 
465 U.S. 89, 105 (1984). 

b. The federal government alternatively suggests 
(Br. 12), but stops short of affirmatively arguing, that the 
relief at issue here is permissible in an Ex parte Young 
action because it is prospective.  For purposes of Ex 
parte Young, however, relief is impermissibly retrospec-
tive whenever it would compensate a plaintiff for a past 
violation.  See, e.g., Papasan, 478 U.S. at 278.  And it 
could not be clearer that that is what the district court 
awarded.  See Pet. App. 197a. 

The government hints (Br. 12) that the analysis may 
operate differently in the ratemaking context.  To be 
sure, in that context, it is possible to imagine a situation 
in which it is difficult to disaggregate the prospective 
and retrospective components of court-ordered relief.  In 
this case, however, there is no such difficulty, because 
the district court ordered bifurcated relief that neatly 
tracks the distinction between permissible prospective 
and impermissible retrospective relief:  revisions to the 
regulatory regime, which will allow respondents to re-
cover a higher rate of return going forward, and the re-
lief at issue here, which enables respondents to recover 
for constitutional violations dating back to 2003 until the 
revised regulatory regime takes effect.  See Pet. App. 
197a.  By its terms, the latter relief is retrospective, be-
cause it seeks to compensate respondents for past viola-
tions.2 

                                                  
2 Because the prospective relief was designed to be sufficient on 

its own to remedy any ongoing constitutional violation, the retro-
spective relief cannot plausibly be viewed as a “necessary step[]” in 
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Relying on Green v. Mansour, 474 U.S. 64 (1985), the 
government further contends (Br. 11) that retrospective 
non-monetary relief is available in an Ex parte Young 
action.  Of course, that contention is relevant only if the 
relief at issue here is correctly characterized as non-
monetary—but it is in any event meritless.  In Green, 
the Court rejected the plaintiffs’ claims not only for re-
trospective declaratory relief against a state official, but 
also for retrospective “notice relief,” on the ground that 
such relief “is not the type of remedy designed to pre-
vent ongoing violations of federal law” and therefore 
could not be “order[ed]  *   *   *  as an independent form 
of relief.”  474 U.S. at 71.  And since Green, the Court 
has consistently taken the position that “the exception 
[of Ex parte Young]  *   *   *  applies only to prospective 
relief [and] does not permit judgments against state of-
ficers declaring that they violated federal law in the 
past.”  Metcalf & Eddy, 506 U.S. at 146; cf. Verizon, 535 
U.S. at 645 (permitting claim for declaratory as well as 
injunctive relief where “no past liability of the State  
*   *   *  is at issue”). 

2.  The federal government contends that this case 
does not implicate a circuit conflict on the ground that 
“petitioners can comply with the district court’s order 
without using any commonwealth funds.”  Br. 13.  In so 
contending, however, the government misapprehends 
the nature of the circuit conflict.  Numerous courts of 
appeals have held, both before and after this Court’s de-
cision in Doe, that the defense of sovereign immunity is 
available whenever a plaintiff is seeking retrospective 
relief that is monetary in nature, regardless of the source 

                                                                                                      
the implementation of the prospective relief.  Milliken v. Bradley, 
433 U.S. 267, 290 (1977). 
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of the funds used to provide that relief.  See Pet. 10-15.  
In fact, since the government filed its brief, the District 
of Columbia Circuit has acknowledged the very conflict 
identified in the petition.  See Greater New Orleans Fair 
Housing Action Center v. HUD, Nos. 10-5257 & 10-5269, 
2011 WL 1327713, at *4 (Apr. 8, 2011).  That acknowl-
edgment confirms the existence of a live circuit conflict 
warranting the Court’s review. 

3.  In our view, the court of appeals’ decision is so out 
of step with this Court’s sovereign-immunity precedents, 
and with the unbroken line of lower-court authority since 
Doe, that summary reversal would be appropriate.  But 
at a minimum, the federal government’s position reflects 
lingering confusion on the scope of sovereign immunity 
and thus illustrates the need for plenary review.  If it is 
allowed to stand, the court of appeals’ decision will serve 
as a template for a plaintiff who wishes to seek retro-
spective monetary relief from a sovereign; such a plain-
tiff will be able to do so through the simple expedient of 
bringing an Ex parte Young action and structuring his 
request for relief so that the requisite funds come (or 
could conceivably come) from a source other than the so-
vereign’s treasury.  See Pet. App. 63a (Lynch, C.J., dis-
senting from denial of rehearing en banc).  It is for that 
reason that the court of appeals’ decision is so troubling 
not only to the Commonwealth of Puerto Rico, but also 
to the twenty-six States that are supporting the petition 
for certiorari.3  As Chief Judge Lynch noted, the “serious 
issues” presented by this case “deserve [the] attention” 
of the Court.  Id. at 54a, 56a. 

                                                  
3 By contrast, the decision below is of only limited importance to 

the federal government in light of the broad statutory waivers of its 
immunity.  See, e.g., 28 U.S.C. 1346(b), 1491. 
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B. This Case Is An Optimal Vehicle For Consideration 
Of The Question Presented 

The federal government also contends (Br. 13-17) 
that this case would be an inappropriate vehicle for con-
sideration of the question presented.  For the most part, 
the reasons it cites are duplicative of those identified by 
respondents, which have already been addressed in peti-
tioners’ reply brief.  Only two points warrant additional 
response. 

1.  In the span of just six pages, the government ar-
gues both that petitioners are raising the sovereign-
immunity issue too late (because they did not appeal 
from the denial of their motion to dismiss) and that peti-
tioners are raising the issue too early (because they 
could raise it after the district court enters final judg-
ment).  See Br. 10, 13-16.  The obvious inconsistency be-
tween those arguments is a sufficient basis for rejecting 
them out of hand.  But each argument also lacks merit on 
its own terms. 

As to the argument that petitioners are raising the 
sovereign-immunity issue too late:  assuming that peti-
tioners could have taken an appeal as of right at the mo-
tion-to-dismiss stage, petitioners’ failure to do so was en-
tirely understandable.  In rejecting their sovereign-
immunity objection, the district court reassured peti-
tioners that respondents were merely “seeking a pros-
pective injunctive relief” and were “not seeking damages 
nor a monetary compensation.”  Pet. App. 214a.  It was 
only after the district court held the Commonwealth lia-
ble for past violations, and ordered it to come up with 
funds to cover that liability, that it became clear that 
respondents’ claim for retrospective monetary liability 
remained alive.  See Second Am. Compl. ¶ 92, at 39.  Pe-
titioners have diligently litigated the sovereign-immunity 
issue ever since. 



10 

As to the argument that petitioners are raising the 
sovereign-immunity issue too early:  there is no valid 
reason why the Commonwealth should have to wait until 
final judgment before taking an appeal on that issue.  In 
permitting interlocutory appeals from rulings on sove-
reign immunity, this Court explained that the benefit of 
sovereign immunity would be lost if a defendant could 
not invoke it until after trial.  See Metcalf & Eddy, 506 
U.S. at 143-144.  And the argument that the Common-
wealth should have to wait until final judgment is a bit 
rich coming from the federal government, which has 
raised sovereign-immunity objections at every conceiv-
able stage of litigation—including the preliminary-
injunction stage.  See, e.g., United States v. Bedford As-
sociates, 618 F.2d 904, 913 (2d Cir. 1980). 

The government suggests (Br. 15-16) that further re-
view would be premature in this case because the ongo-
ing proceedings below could affect the analysis on the 
question presented.  In the order under review, however, 
the district court definitively held that respondents had 
suffered past and ongoing constitutional violations, see 
Pet. App. 192a, and ordered the Commonwealth to come 
up with funds to compensate respondents for those past 
violations, see id. at 197a.  By contrast, the ongoing pro-
ceedings in the district court (and an interlocutory ap-
peal recently noticed by petitioners) are focused on the 
details of how to calculate the rate of return to which 
respondents will be entitled.  See, e.g., Opinion and Or-
der, Dist. Ct. Dkt. No. 1804 (Jan. 3, 2011); Notice of Ap-
peal, Dist. Ct. Dkt. No. 1868 (Feb. 2, 2011).  Because the 
relief at issue here is in all relevant respects final and 
has in fact been implemented, the mere fact that pro-
ceedings are ongoing in the same case should not deter 
this Court’s review. 
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2.  Finally, the federal government contends (Br. 16-
17) that the Court should deny review because it has not 
yet squarely held that Puerto Rico is entitled to sove-
reign immunity.  The Court, however, can decide this 
case on the assumption that Puerto Rico is entitled to 
sovereign immunity—regardless of whether, as the gov-
ernment notes, “this case presents a substantive ques-
tion of the scope of immunity.”  Br. 16.  Like respon-
dents, moreover, the government does not affirmatively 
dispute that Puerto Rico is entitled to sovereign immuni-
ty; to the contrary, the government hints that it is.  See 
Br. 17. 

To the extent that there is any residuum of uncer-
tainty concerning Puerto Rico’s entitlement to sovereign 
immunity, this Court could readily direct the parties to 
address that issue in their merits briefing.  But however 
the Court chooses to proceed at the merits stage, it 
should not penalize the Commonwealth of Puerto Rico 
by relying on that residuum of uncertainty as a basis for 
denying certiorari where, as here, the Commonwealth 
seeks the Court’s review on a generally applicable ques-
tion concerning the scope of sovereign immunity.  There 
can be no dispute that the question presented in this case 
is a substantial one of exceptional importance not only to 
Puerto Rico, but also to a majority of the States.  To de-
ny review simply because this case arises from Puerto 
Rico would not only leave the First Circuit’s erroneous 
and far-reaching decision in place; it would work an af-
front to the Commonwealth and its people. 
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*     *     *     *     * 

The petition for a writ of certiorari should be 
granted. 
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