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QUESTION PRESENTED

In Palazzolo v. Rhode Island, 533 U.S. 606
(2001), this Court rejected the proposition that "pos-
tenactment purchasers cannot challenge a regulation
under the Takings Clause." Id. at 626. In this case,
a divided en banc panel of the Ninth Circuit distin-
guished Palazzolo on the basis that the plaintiff
there had acquired the property by operation of law
(instead of purchasing it) and held that the fact that
petitioners had purchased the property subject to the
challenged regulation was "fatal to [petitioners’]
claim."

Is the purchaser of property subject to a regula-
tory restriction foreclosed from challenging the re-
striction as a violation of the Takings Clause?
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PARTIES TO THE PROCEEDING

All parties to the proceeding below are listed in
the caption.
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PETITION FOR A WRIT OF CERTIORARI

Petitioners Daniel Guggenheim, Susan Guggen-
heim, and Maureen H. Pierce respectfully submit
this petition for a writ of certiorari to review the
judgment of the United States Court of Appeals for
the Ninth Circuit.

OPINIONS BELOW
The opinion of the court of appeals has been des-

ignated for publication and is electronically reported
at 2010 WL 5174984. Pet. App. la. The opinions of
the district court are unpublished. Id. at 142a, 148a.

JURISDICTION

The court of appeals filed its opinion on Decem-
ber 22, 2010. The jurisdiction of this Court is in-
voked under 28 U.S.C. § 1254(1).

CONSTITUTIONAL & STATUTORY
PROVISIONS INVOLVED

The Fifth Amendment of the United States Con-
stitution provides, in relevant part:

[N]or shall private property be taken for
public use, without just compensation.

U.S. Const. amend. V.

The Fourteenth Amendment of the United States
Constitution provides, in relevant part:

No State shall.., deprive any person of
life, liberty, or property, without due process
of law ....

U.S. Const. amend. XIV.

The relevant provisions of the Santa Barbara
County Code are set forth in the appendix to this pe-
tition.



STATEMENT

In Palazzolo v. Rhode Island, 533 U.S. 606
(2001), this Court rejected the proposition that "post-
enactment purchasers cannot challenge a regulation
under the Takings Clause," finding it to be "illogical,"
"unfair," and "capricious." Id. at 626-28. In this
case, the Ninth Circuit barred petitioners’ claim that
a city ordinance effected a regulatory taking on the
sole ground that the ordinance was "promulgated
long before [petitioners] bought their land." Pet.
App. 14a. Because that holding "directly contravenes
Supreme Court precedent," id. at 35a (Bea, J., dis-
senting), as well as decisions of the Federal Circuit
and numerous state appellate courts, this Court
should grant certiorari.

1. In 1979, the county of Santa Barbara, Cali-
fornia, adopted an ordinance that capped the rent
that owners of mobile-home parks could charge ten-
ants for use of the land. See Pet. App. 4a. The ordi-
nance restricted owners to once-yearly rent increases
and limited increases to 75% of inflation unless an
arbitrator determines that a further increase is justi-
fled based on operating costs, capital investments,
and other factors. Id. at 6a n.10, 160a-70a.

In 1997, petitioners purchased a mobile-home
park in Santa Barbara County. Pet. App. 6a. Five
years later, the area in which petitioners’ park is lo-
cated was incorporated into the new city of Goleta,
which is the respondent here. Id. The City enacted
an ordinance on the first day of its existence, Febru-
ary 1, 2002, that kept in force all pre-existing Santa
Barbara County ordinances for a preliminary period
of 120 days. Id. at 6a-7a. The City subsequently
chose to readopt the full county code as its own law.
Id. at 7a. In 2002, the application of the rent-control
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ordinance to petitioners’ property limited the rent
that petitioners could collect to 20% of fair market
levels. Id. at 31a (Bea, J., dissenting).

2. On March 25, 2002, petitioners filed suit
against the City in the United States District Court
for the Central District of California under 42 U.S.C.
§ 1983 and state law seeking a declaratory judgment
that the ordinance was void and appropriate money
damages. They alleged a number of federal- and
state-law claims, including that the re-enacted ordi-
nance violated the Fifth Amendment’s Takings
Clause (as incorporated against the States by the
Fourteenth Amendment). Pet. App. 8a & n.9.

In October 2002, the district court stayed the ac-
tion to permit the parties to litigate the state-law
claims in California court. See R.R. Comm’n v.
Pullman Co., 312 U.S. 496 (1941). After the parties
settled those claims, the district court granted peti-
tioners summary judgment on the takings claim,
holding that the ordinance "fails to substantially ad-
vance its stated purpose" of creating affordable hous-
ing-the standard for regulatory-takings claims un-
der then-governing Ninth Circuit precedent. Pet.
App. 157a, 159a. The court found that because the
ordinance "contain[ed] no mechanism for preventing
mobile home owners from capturing the present
value of the reduced rents as a premium on the sale
of their mobile homes," it did not meet the goal of en-
suring low-cost housing. Id. at 156a-57a.

While that ruling was on appeal, this Court de-
cided Lingle v. Chevron U.S.A. Inc., 544 U.S. 528
(2005), which rejected the Ninth Circuit’s "substan-
tially advances" standard. See id. at 548. The par-
ties accordingly agreed to a vacatur of the district
court’s ruling and a remand. Pet. App. 9a.
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Petitioners moved again for summary judgment,
but the district court denied their motion. Pet. App.
142a. On the eve of trial, the district court sua
sponte ordered petitioners to show cause why sum-
mary judgment should not be granted in favor of the
City. The court entered judgment for the City on
September 5, 2006. Id. at 142a-47a.

A divided panel of the Ninth Circuit reversed.
See Pet. App. 55a-141a. The panel held that the or-
dinance constituted an unconstitutional regulatory
taking, applying the three-factored balancing test set
forth in Penn Central Transportation Co. v. New
York City, 438 U.S. 104 (1978): "(1) the economic im-
pact of the regulation on the claimant; (2) the extent
to which the regulation has interfered with invest-
ment-backed expectations; and (3) the character of
the governmental action." Pet. App. 97a. With re-
spect to investment-backed expectations, the panel
concluded that this Court’s decision in Palazzolo v.
Rhode Island, 533 U.S. 606 (2001), which authorized
a takings claim by a plaintiff who did not own the
property when the challenged regulation first went
into effect, "permits property owners who have pur-
chased property subject to the regulations they chal-
lenge to bring regulatory takings claims under Penn
Central." Pet. App. l13a; see also id. at 109a ("Our
analysis of this issue is controlled by Palazzolo.").

The panel further explained that on the facts of
this case "the question of investment-backed expec-
tations is not determinative but must be considered
in tandem with the economic impact of the regula-
tion on the Park Owners, and the character of the
governmental action." Pet. App. l17a. The panel
held that the "economic impact" of the ordinance was
severe, given that petitioners had presented evidence
that the ordinance caused them to rent their prop-
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erty "at close to an 80 percent discount below the
market rate," and that the character of the govern-
mental action was such that it "[s]ingl[ed] out mobile
home park owners" while declining to "impose com-
parable costs on any other property owners in the
City." Id. at 100a, 120a, 122a. Weighing all three
factors, the panel held that "[o]n balance, the [ordi-
nance] ’goes too far’ and constitutes a regulatory tak-
ing under the Fifth and Fourteenth Amendments for
which just compensation must be paid." Id. at 123a
(quoting Pa. Coal Co. v. Mahon, 260 U.S. 393, 415
(1922)). Judge K]einfeld dissented on the ground
that petitioners had "purchased the park after the
regulatory takings" had occurred. Id. at 133a (K]ein-
feld, J., dissenting).

3. The Ninth Circuit granted the City’s petition
for rehearing en banc in March 2010, vacating the
panel’s opinion. A divided l 1-member panel of the
court then affirmed the district court. Pet. App. la-
25a. The majority held that the Penn Central factor
of "’the extent to which the regulation has interfered
with distinct investment-backed expectations’" was
"fatal to [petitioners’] claim." Id. at 18a. Because
the City’s ordinance was "promulgated long before
[petitioners] bought their land," the majority stated,
"the price they paid for the mobile home park doubt-
less reflected the burden of rent control they would
have to suffer." Id. at 14a, 18a. Petitioners "could
have no ’distinct investment-backed expectations’
that they would obtain illegal amounts of rent." Id.
at 19a.

The en banc majority distinguished Palazzolo on
the ground that the takings claim there was an "as-
applied" challenge in which title to the property had
passed to the plaintiff by operation of law before the
claim was ripe--not a "facial" challenge in which the
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prior owner could have brought a takings claim be-
fore selling the property. Pet. App. 15a-16a. Al-
though Palazzolo broadly rejected the proposition
that "postenactment purchasers cannot challenge a
regulation under the Takings Clause" merely be-
cause they "purchased or took title with notice of the
limitation," 533 U.S. at 626, the Ninth Circuit held
that Palazzolo did not control because in that case
"title shifted to [the plaintiffi because his corporation
was dissolved, not because he bought the property
for a low price reflecting the economic effect of the
regulation." Pet. App. 15a.

Rather than independently analyzing the other
Penn Central factors, the en banc panel held that the
fact that petitioners purchased the property after the
ordinance first went into effect was conclusive as to
them as well: There was no "economic effect" on pe-
titioners because "[w]hatever unfairness . . . might
have been imposed by rent control . . . was imposed
long ago, on someone earlier in the Guggenheims’
chain of title," and the City’s readoption of the ordi-
nance "did not adjust the benefits and burdens of
economic life," but rather "left them as they had been
for many years." Pet. App. 21a.

Judge Bea dissented, joined by Chief Judge Koz-
inski and Judge Ikuta. See Pet. App. 25a-54a. He
explained that the majority opinion "flouts the Su-
preme Court’s holding in Palazzolo that a ’pos-
tenactment transfer of title [does not] absolve the
[government] of its obligation to defend’ the restric-
tions a regulation imposes on property-owners." Id.
at 46a (quoting Palazzolo, 533 U.S. at 627). Because
"the Supreme Court has specifically held that the
fact claimants knew of a land-use regulation at the
time they took title to their land does not bar them
from challenging that regulation, nor from contend-
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ing that the ordinance lessened the value of their
land by interference with their investment-backed
expectations," the majority opinion "directly contra-
venes Supreme Court precedent." Id. at 34a-35a
(emphasis in original). The majority’s "attempts to
distinguish Palazzolo" on the grounds that it ad-
dressed an as-applied challenge and that the transfer
there had been effected by operation of law were mis-
guided, Judge Bea stated, because this Court’s
precedents "gave us rules of general application as to
what constitutes a regulatory taking" that do not
turn on those facts. Id. at 36a. It therefore did "not
come as a surprise," he wrote, that "the majority’s
stance on this subject comes without legal authority."
Id.

Judge Bea further explained that the majority’s
"misprism [sic] of Supreme Court precedent is made
worse by the majority opinion’s failure to recognize
specific evidence of [petitioners’] investment-
backed.., expectations." Pet. App. 37a. Petitioners
had proffered evidence demonstrating that they had
reasonably believed when they purchased the prop-
erty that the ordinance would be abolished or invali-
dated. See id. at 37a-39a. Analyzing that evidence
and applying all three of the Penn Central factors,
Judge Bea concluded that "[a]t a minimum, the case
should be remanded for trial on the severity of the
economic impact on the claimants, the existence of
investment-backed expectations, and the character of
the governmental action." Id. at 46a (emphasis in
original). "[T]hese are at least mixed questions of
fact and law," Judge Bea stated, "on which reason-
able triers of fact could find that there was a taking."
Id.
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REASONS FOR GRANTING THE PETITION

This Court should grant the petition for certio-
rari and either summarily reverse or schedule the
case for full briefing and argument. As the dissent
noted, the Ninth Circuit’s decision "directly contra-
venes" Palazzolo v. Rhode Island, 533 U.S. 606
(2001), by "holding as a matter of law[] that the Or-
dinance could not interfere with [petitioners’] ’dis-
tinct investment-backed expectations’" because it
predated their acquisition of the property. Pet. App.
28a, 35a (Bea, J., dissenting). The purported distinc-
tions that the majority drew with Palazzolo "are
mere differences, no more significant than that the
Palazzolo land was in Rhode Island and the Guggen-
heim land was in California." Id. at 36a-37a.

Because the import of Palazzolo is so clear, it
should come as little surprise that the decision below
also conflicts with precedents from the Federal Cir-
cuit and numerous state appellate courts faithfully
applying this Court’s holding. The Federal Circuit
has squarely held, in the context of postenactment
purchasers, that Palazzolo "reject[ed] the argument
that one who acquires title after the relevant regula-
tion was enacted could never bring a takings claim."
Schooner Harbor Ventures, Inc. v. United States, 569
F.3d 1359, 1366 (Fed. Cir. 2009). And both before
and after Palazzolo, the "majority of [state appellate]
courts ha[d] held that the fact of prior purchase with
knowledge of applicable zoning regulations does not
preclude a property owner from challenging the va-
lidity of the regulations on constitutional grounds."
Cottonwood Farms v. Bd. of Cnty. Comm’rs, 763 P.2d
551, 555 (Colo. 1988).

The decision below represents a major blow to
private property rights and promises to augment the
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power of state and local governments to enact confis-
catory land-use regulations without paying just com-
pensation. In addition, the decision will cause per-
verse effects in local real-estate markets, as property
owners will be reluctant to sell property subject to
new regulations imposing potentially compensable
takings. This Court’s review is warranted.

I. THE N~rH CIRCUIT’S HOLDING THAT A
POSTENACTlVIENT PURCHASER MAY NOT
PREVAIL ON A TAKINGS CLAIM CONFLICTS
WITH PALAZZOLO AND OTHER DECISIONS
OF THIS COURT.

1. The Takings Clause of the Fifth Amendment
provides that "private property [shall not] be taken
for public use, without just compensation." U.S.
Const. amend. V. The "basic understanding of the
Amendment makes clear that it is designed not to
limit the governmental interference with property
rights per se, but rather to secure compensation in
the event of otherwise proper interference amounting
to a taking." First Lutheran Church v. Los Angeles
Cnty., 482 U.S. 304, 315 (1987). The Takings Clause
applies to the States through the Fourteenth
Amendment. Chi., Burlington & Quincy R.R. Co. v.
Chicago, 166 U.S. 226, 238-39 (1897).

For nearly one hundred years, this Court has
recognized that a compensable taking can occur not
only when the government physically seizes or in-
trudes upon land, but also when it enacts a "regula-
tion [that] goes too far" in diminishing the value of
the property. Pa. Coal Co. v. Mahon, 260 U.S. 393,
415 (1922). For example, if a regulation "deprive[s]
an owner of ’all economically beneficial us[el’ of her
property," the regulation categorically qualifies as a
taking that requires just compensation. Lingle v.
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Chevron U.S.A. Inc., 544 U.S. 528, 538 (2005) (quot-
ing Lucas v. S.C. Coastal Council, 505 U.S. 1003,
1019 (1992)) (emphasis and alteration in original).

When a regulation does not deplete the property
of all value, the question whether it amounts to a
taking is governed by the flexible test set forth in
Penn Central Transportation Co. v. New York City,
438 U.S. 104 (1978), the purpose of which is to pre-
vent "some people alone [from] bear[ing] public bur-
dens which, in all fairness and justice, should be
borne by the public as a whole." Id. at 123-24. Al-
though the Penn Central test eschews "any ’set for-
mula’" in favor of "essentially ad hoc, factual inquir-
ies," this Court has enumerated "factors that have
particular significance." Id. at 124. Those factors
include (1) "’It]he economic impact of the regulation
on the claimant’"; (2) "’the extent to which the regu-
lation has interfered with distinct investment-backed
expectations’"; and (3) "’the character of the govern-
mental action.’" Lingle, 544 U.S. at 538-39 (quoting
Penn Central, 438 U.S. at 124).

2. In Palazzolo v. Rhode Island, 533 U.S. 606
(2001), this Court addressed whether a plaintiff
could prevail on a regulatory takings claim if he did
not own the property at the time the challenged
regulation was enacted. In Palazzolo, a corporation
had purchased a parcel of land but had been repeat-
edly denied permission by the state of Rhode Island
to develop the land over a period of years. During
the administrative proceedings, the corporation dis-
solved and title to the property passed to its sole
shareholder. The shareholder eventually brought an
inverse condemnation action in state court, challeng-
ing the state’s actions as a regulatory taking under
Penn Central. The Rhode Island Supreme Court de-
nied his claim, finding "the date of acquisition of the
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parcel [to be] determinative," and holding that "he
could have had ’no reasonable investment-backed
expectations that were affected by this regulation’
because it predated his ownership." Id. at 616.

Reviewing that decision, this Court considered
whether "acquisition which postdates the regulation"
bars a regulatory takings claim. 533 U.S. at 618.
The Court rejected what it described as the Supreme
Court of Rhode Island’s "single, sweeping rule: A
purchaser or a successive title holder like petitioner
is deemed to have notice of an earlier enacted restric-
tion and is barred from claiming that it effects a tak-
ing." Id. at 626. The Court explained that the "the-
ory underlying the argument that postenactment
purchasers cannot challenge a regulation under the
Takings Clause" was that "by prospective legislation
the State can shape and define property rights and
reasonable investment-backed expectations, and
subsequent owners cannot claim any injury from lost
value." Id.

"The State," this Court explained in declining to
adopt that reasoning, "may not put so potent a Hob-
besian stick into the Lockean bundle." 533 U.S. at
627. "Were we to accept the State’s rule, the pos-
tenactment transfer of title would absolve the State
of its obligation to defend any action restricting land
use, no matter how extreme or unreasonable. A
State would be allowed, in effect, to put an expiration
date on the Takings Clause. This ought not to be the
rule." Id.

The Court observed that Rhode Island’s proposed
rule threatened not only postenactment purchasers,
but also the original property owners: "The State’s
rule would work a critical alteration to the nature of
property, as the newly regulated landowner is
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stripped of the ability to transfer the interest which
was possessed prior to the regulation. The State
may not by this means secure a windfall for itself."
533 U.S. at 627. The theory that postenactment pur-
chasers could not prevail on takings claims was, the
Court said, "quixotic" and "capricious in effect"---
"It]he young owner contrasted with the older owner,
the owner with the resources to hold contrasted with
the owner with the need to sell, would be in different
positions." Id. at 628.

The Court drew its holding in Palazzolo from its
prior decision in Nollan v. California Coastal Com-
mission, 483 U.S. 825 (1987), which it described as
"controlling precedent." 533 U.S. at 629. In Nollan,
the question presented was whether a state govern-
ment could condition a development permit on the
property owner’s consent to a public easement across
the property. 483 U.S. at 827. The principal dissent
had argued that because the state had established a
blanket policy of requiring such easements well be-
fore the plaintiffs had purchased their property, the
plaintiffs had been "’on notice that new developments
would be approved only if provisions were made for
lateral beach access.’" Palazzolo, 533 U.S. at 629
(quoting 483 U.S. at 860 (Brennan, J., dissenting)).
But "[a] majority of the Court rejected the proposi-
tion": "’So long as the Commission could not have
deprived the prior owners of the easement without
compensating them,’ the Court reasoned, ’the prior
owners must be understood to have transferred their
full property rights in conveying the lot.’" Id. at 629
(quoting 583 U.S. at 834 n.2).

Even before Nollan, this Court had rejected the
position that postenactment purchasers could never
prevail on a regulatory takings claim. In Andrus v.
Allard, 444 U.S. 51 (1979), the Court considered the
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constitutionality of a prohibition on the sale of parts
of birds legally killed before a ban on their killing
had gone into effect. See id. at 52. Although the
Court ultimately upheld the challenged regulations
after conducting a full Penn Central analysis, it re-
fused to adopt the government’s threshold argument
that the takings claim was barred because the plain-
tiffs had "not clearly stated that they acquired their
property interest in the bird artifacts before the sales
ban came into force." Id. at 64 n.21. The "timing of
acquisition of the artifacts is relevant to a takings
analysis of appellees’ investment-backed expecta-
tions," the Court held, "but it does not erect a juris-
dictional obstacle at the threshold." Id. Although
couched in terms of standing, the decision in Andrus
clearly eschewed a bright-line rule barring all tak-
ings claims by a postenactment purchaser, in line
with the subsequent decisions in Palazzolo and Nol-
lan.

3. Justices Scalia and O’Connor each wrote con-
currences in Palazzolo further explaining why they
rejected a rule prohibiting postenactment purchasers
from prevailing on regulatory takings claims. Jus-
tice Scalia drew a bright line: "In my view, the fact
that a restriction existed at the time the purchaser
took title . . . should have no bearing upon the de-
termination of whether the restriction is so substan-
tial as to constitute a taking." 533 U.S. at 637. That
is because the "investment-backed expectations’ that
the law will take into account do not include the as-
sumed validity of a restriction that in fact deprives
property of so much of its value as to be unconstitu-
tional." Id.

Justice O’Connor set forth a more flexible test
through which the fact that a purchaser bought with
notice of the challenged regulation would be one fac-
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tor in the overall analysis. She agreed that "the
Rhode Island Supreme Court erred in effectively
adopting the sweeping rule that the preacquisition
enactment of the use restriction ipso facto defeats
any takings claim based on that use." 533 U.S. at
632. Although the "regulatory regime in place at the
time the claimant acquires the property at issue
helps to shape the reasonableness of [the claimant’s]
expectations," the "state of regulatory affairs at the
time of acquisition is not the only factor that may de-
termine the extent of investment-backed expecta-
tions," and, furthermore, "the degree of interference
with investment-backed expectations.., is [only] one
factor that points toward the answer to the question
whether the application of a particular regulation to
particular property ’goes too far.’" Id. at 634 (em-
phasis in original). Justice O’Connor cautioned that
"[i]f investment-backed expectations are given exclu-
sive significance in the Penn Central analysis and
existing regulations dictate the reasonableness of
those expectations in every instance, then the State
wields far too much power to redefine property rights
upon passage of title." Id. at 635.

Even in dissent, Justice Breyer stated that he
"agree [d] with Justice O’Connor" that "much depends
upon whether, or how, the timing and circumstances
of a change of ownership affect whatever reasonable
investment-backed expectations might otherwise ex-
ist." 533 U.S. at 654-55.

4. The Ninth Circuit’s holding cannot be recon-
ciled with this Court’s holdings in Palazzolo, Nollan,
or Andrus or any of the Justices’ separate opinions
addressing the issue of postenactment purchasers.
The Ninth Circuit held that the investment-backed
expectations factor was "fatal to [petitioners’] claim."
Pet. App. 18a. Petitioners "could have no ’distinct
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investment-backed expectations,’" the majority rea-
soned, because "the price they paid for the mobile
home park doubtless reflected the burden of rent
control they would have to suffer." Id. at 18a-19a.
In other words, public notice of a value-depleting
regulation is sufficient to bar a subsequent pur-
chaser from challenging it under Penn Central. That
holding is incompatible with this Court’s teaching
that "the postenactment transfer of title [does not]
absolve the State of its obligation to defend any ac-
tion restricting land use, no matter how extreme or
unreasonable." 533 U.S. at 627.

The Ninth Circuit distinguished Palazzolo on the
ground that in that case "title shifted to [the plain-
tiff] because his corporation was dissolved, not be-
cause he bought the property for a low price reflect-
ing the economic effect of the regulation." Pet. App.
15a. That distinction between purchasers and those
who acquire land by operation of law cannot be
squared with the rule set out in Palazzolo, which re-
peatedly referred to "postenactment purchasers," not
merely those who acquire property by operation of
law. 533 U.S. at 626 (emphasis added); see also, e.g.,
id. at 628 ("A blanket rule that purchasers with no-
tice have no compensation right when a claim be-
comes ripe is too blunt an instrument .... ") (empha-
sis added). Indeed, one of the concerns driving the
Court’s analysis in Palazzolo was that a contrary
rule would capriciously penalize "the owner with the
need to sell" by denying him the ability to obtain full
value for the land, in contrast with "the owner with
the resources to hold" while challenging the regula-
tion in court. Id. (emphasis added).

If there were any doubt that Palazzolo’s holding
extended to purchasers, Nollan would dispel it. The
plaintiffs in Nollan had purchased their property
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"well after the [government] had begun to implement
its policy," but this Court rejected the proposition
that their "rights [were] altered" as a result. 483
U.S. at 827-28, 833 n.2. "So long as the [govern-
ment] could not have deprived the prior owners of
the easement without compensating them, the prior
owners must be understood to have transferred their
full property rights in conveying the lot." Id. Given
that Nollan’s holding indisputably concerned pos-
tenactment purchasers, and Palazzolo cited Nollan
as "controlling precedent," there can be no doubt that
the Ninth Circuit erred in distinguishing Palazzolo
on the ground that the transfer to the plaintiff has
been effected by operation of law. The dissent below
was therefore correct that "the majority opinion pro-
vides no justification or legal support for why these
proposed distinctions matter." Pet. App. 37a
(Bea, J., dissenting).1

1 The Ninth Circuit also distinguished Palazzolo on the

ground that it addressed an "as-applied" challenge--that is, a
lawsuit brought after the specific denial of a development appli-
cation (see 533 U.S. at 616)--as opposed to a "facial" challenge
that the regulation constitutes a taking "no matter how it is
applied" (Yee v. Escondido, 503 U.S. 519, 534 (1992)). Pet. App.
16a-17a. The Ninth Circuit presumed that Palazzolo was lim-
ited to as-applied challenges that ripened only after title
passed to the new owner, but one searches the decision in vain
for that limitation. In fact, Palazzolo makes clear that it is not
limited to the relatively short period before an as-applied claim
ripens: "Future generations," the Court said, ’%ave a right to
challenge unreasonable limitations on the use and value of
land." 533 U.S. at 627 (emphasis added). Such a generational
scope belies any notion that Palazzolo was restricted to the nar-
row temporal window during which an as-applied claim ripens.
Were the holding of Palazzolo so limited, the government could
succeed in "put[ting] an expiration date on the Takings
Clause’--precisely the result Palazzolo aimed to avoid. Id.
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Because the Ninth Circuit ruled that petitioners’
postenactment acquisition of title alone was "fatal" to
their claim, it did not apply the Penn Central test,
failing "to provide any analysis of the general eco-
nomic impact of the Goleta Ordinance on the claim-
ant," the "specific evidence of [petitioners’] invest-
ment-backed expectations," or "the character of the
governmental action." Pet. App. 29a-30a, 37a, 43a
(Bea, J., dissenting). The Ninth Circuit thus ignored
the principle that "the state of regulatory affairs at
the time of acquisition is not the only factor that may
determine the extent of investment-backed expecta-
tions" and that "the degree of interference with in-
vestment-backed expectations.., is [only] one factor
that points toward the answer to the question
whether the application of a particular regulation to
particular property ’goes too far.’" Palazzolo, 533
U.S. at 634 (O’Connor, J., concurring).

Indeed, even aside from Palazzolo, the decision
below ignored decades of this Court’s precedent hold-
ing that investment-backed expectations are only one
factor that must be balanced against the other Penn
Central considerations. See, e.g., Tahoe-Sierra Pre-
serv. Council, Inc. v. Tahoe Reg’l Planning Agency,
535 U.S. 302, 315 n.10 (2002) ("The Penn Central
analysis involves a complex of factors .... "). And in
appropriate cases, this Court has not hesitated to
find a regulatory taking even in the absence of any
recognizable investment-backed expectations. See,
e.g., Hodel v. Irving, 481 U.S. 704, 715 (1987) (find-
ing a regulatory taking even where evidence of in-
vestment-backed expectations was "dubious").

The decision below "flouts the Supreme Court’s
holding in Palazzolo that a ’postenactment transfer
of title [does not] absolve the [government] of its ob-
ligation to defend’ the restrictions a regulation im-
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poses on property-owners." Pet. App. 46a (Bea, J.,
dissenting) (quoting Palazzolo, 533 U.S. at 627).
This Court should therefore grant certiorari.

II. THE NINTH CIRCUIT’S DECISION CONFLICTS
WITH DECISIONS OF THE FEDERAL CIRCUIT
AND SEVERAL STATE APPELLATE COURTS.

The Ninth Circuit’s decision also conflicts with
those courts that have faithfully applied Palazzolo
according to its plain terms, as well as pre-Palazzolo
state-court decisions.

1. Among the federal courts of appeals, the Fed-
eral Circuit hears the largest share of takings claims
because the Court of Federal Claims has exclusive
jurisdiction over claims seeking over $10,000 in dam-
ages from the federal government. See E. Enters. v.
Apfel, 524 U.S. 498, 520 (1998) (plurality op.). That
circuit’s oft-applied interpretation of Palazzolo di-
rectly conflicts with the holding of the Ninth Circuit.
For example, in Schooner Harbor Ventures, Inc. v.
United States, 569 F.3d 1359 (Fed. Cir. 2009), a
property owner challenged a determination by the
U.S. Fish and Wildlife Service that it could not de-
velop a parcel of land without meeting certain condi-
tions because the land was part of a critical wildlife
habitat under the Endangered Species Act. The
Court of Federal Claims had suggested "that because
the critical habitat designation occurred in 1977,
subjecting the property to certain regulatory restric-
tions, and [the plaintiffi did not purchase the land
until 2000," the plaintiff could not succeed on a tak-
ings claim. See id. at 1366.

The Federal Circuit rejected that line of reason-
ing. Citing Palazzolo, the court held that the plain-
tiffs "knowledge of the regulation is not per se dispo-
sitive, although it is a factor that may be considered,
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depending on the circumstances." Schooner Harbor
Ventures, 569 F.3d at 1366. Contrary to the inter-
pretation of the Ninth Circuit, the Federal Circuit
correctly explained that Palazzolo had "reject[ed] the
argument that one who acquires title after the rele-
vant regulation was enacted could never bring a tak-
ings claim." Id. The Federal Circuit instructed the
Court of Federal Claims on remand not to deny the
takings claim solely on that ground. Id.

Schooner Harbor Ventures was merely an appli-
cation of the Federal Circuit’s longstanding interpre-
tation of Palazzolo as "reject[ing] the theory that ’a
person who purchases property after the date of the
regulation may never challenge the regulation.’" Ap-
polo Fuels, Inc. v. United States, 381 F.3d 1338, 1349
(Fed. Cir. 2004) (quoting Rith Energy, Inc. v. United
States, 270 F.3d 1347, 1350 (Fed. Cir. 2003)). As the
en banc Federal Circuit has put it, "[w]here a regula-
tory taking of real property is alleged, the state can-
not defeat liability simply by showing that the cur-
rent owner was aware of the regulatory restrictions
at the time that the property was purchased." Com-
monwealth Edison Co. v. United States, 271 F.3d
1327, 1350 n.22 (Fed. Cir. 2001) (en banc).

The en banc Federal Circuit’s faithful application
of Palazzolo squarely conflicts with the en banc
Ninth Circuit’s holding below. The Federal Circuit
has not restricted the Palazzolo rule to property
owners who acquired an interest by operation of law
or to situations where the previous owner’s claim
would not yet have been ripe. See, e.g., Schooner
Harbor Ventures, 569 F.3d at 1366 (plaintiff pur-
chased land 23 years after critical wildlife designa-
tion); Appolo Fuels, 381 F.3d at 1342, 1348-51 (ap-
plying full Penn Central analysis to plaintiff that
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purchased property "more than a decade after the
enactment" of the challenged regulation).

2. Takings claims are most often litigated in
state courts. Even prior to Palazzolo, the "majority
of courts ha[d] held that the fact of prior purchase
with knowledge of applicable zoning regulations does
not preclude a property owner from challenging the
validity of the regulations on constitutional grounds."
Cottonwood Farms v. Bd. of Cnty. Comm’rs, 763 P.2d
551, 555 (Colo. 1988). And not surprisingly, since
Palazzolo, those state courts of last resort to apply
the decision have uniformly rejected the Ninth Cir-
cuit’s contrary rule.

For example, in Wensmann Realty, Inc. v. City of
Egan, 734 N.W.2d 623 (Minn. 2007), the Minnesota
Supreme Court considered a challenge by the owner
of a golf course to a city’s ban on residential devel-
opment enacted before the owner had purchased the
property. See id. at 627.2 Applying Penn Central,
the court considered how his postenactment pur-
chase impacted the "investment-backed expecta-
tions" factor. It explained that under Palazzolo the
fact that "residential development of the property
was prohibited when [the owner] purchased the
property is relevant to determining the reasonable-
ness of [his] expectations, but [his] awareness of the
restrictions does not automatically defeat the takings
claim," overruling the lower appellate court’s con-
trary ruling. Id. at 638. It proceeded to analyze the
specific facts relating to the owner’s investment-

2 Although the Minnesota Supreme Court applied its own

constitution’s Takings Clause, it explained that "[w]e have . . .
relied on cases interpreting the U.S. Constitution’s Takings
Clause in interpreting this clause in the Minnesota Constitu-
tion." Id. at 631-32.
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backed expectations, ultimately concluding that the
factor favored the city, and it separately analyzed the
other Penn Central factors, resolving the "character
of the government action" factor against the city and
finding the record inconclusive on the "economic im-
pact" factor. Id. at 639, 641. It accordingly re-
manded for further factual development of the "de-
terminative factor in this case.., whether the denial
of the comprehensive plan amendment leaves the
property owner with any reasonable use of the prop-
erty." Id. at 641. In contrast to the Ninth Circuit’s
holding, the plaintiffs notice of the regulation before
purchasing the property was not "fatal" to his claim.

Other state supreme courts have issued similar
rulings in light of Palazzolo. In State ex. rel. Shemo
v. Mayfield Heights, 765 N.E.2d 345 (Ohio 2002), a
challenge to a zoning ordinance by a postenactment
purchaser, the Supreme Court of Ohio rejected the
government’s contention that "there can be no taking
because the challenged single-family residential zon-
ing existed at the time [the plaintiffs] acquired the
property." Id. at 352. The Court explained that Pa-
lazzolo "rejected a similar argument that a purchaser
or a successive title holder is deemed to have notice
of an earlier-enacted land restriction and is barred
from claiming that it effects a taking." Id.; see also
State ex rel. Shelly Materials, Inc. v. Clark Cnty. Bd.
of Comrn’rs, 875 N.E.2d 59, 67 (Ohio 2007) (purchas-
ing property with notice of zoning regulations "is not
necessarily a bar to a taking claim" though "a prop-
erty owner’s awareness of regulations may be rele-
vant in a Penn Cent. partial taking.").

And immediately after Palazzolo, the Court of
Appeals of Maryland (that State’s highest court)
overruled a prior precedent preventing postenact-
ment purchasers from receiving just compensation.
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In Richard Roeser Professional Builder, Inc. v. Anne
Arundel County, 793 A.2d 545 (Md. 2002), the court
considered whether a landowner could be denied a
variance from a zoning law solely on the ground that
"[a]t the time it contracted to purchase the property,
[the purchaser] knew" of the zoning law. Id. at 547.
The court noted that prior to Palazzolo, "there was
some concern expressed in the land use community
as to whether when a purchaser obtained title to
property already subject to environmental restric-
tions, he... could not assert ’taking’ claims, even if
the restrictions denied him all viable economic use."
Id. at 556. But, the court concluded, the "Supreme
Court has now answered the questions raised." Id.
It accordingly held, applying state law in light of the
constitutional holding of Palazzolo, that a property
owner is not barred from seeking a variance from a
zoning law merely because he purchased with notice
of the law. Id. at 560-61; see also Stansbury v.
Jones, 812 A.2d 312, 326 n.ll (Md. 2002) ("Under the
Supreme Court’s case of [Palazzolo] and our recent
case of Roeser,... the fact that the statute predated
an owner’s purchase of a subject property would have
no bearing on the ability of an owner to seek vari*
ance relief.").

Perhaps most significantly, the Ninth Circuit’s
decision conflicts with the understanding of Palaz-
zolo adopted by California appellate courts, resulting
in an intraostate split of authority. In Mehling v.
Town of San Anselmo, No. A102563, 2004 WL
1179428 (Cal. App. 1st Dist. May 28, 2004), Califor-
nia’s First District Court of Appeal correctly ex-
plained--in direct conflict with both the holding and
reasoning of the Ninth Circuit that "[t]he Supreme
Court’s decision did not turn on th[e] fact" that "title
was transferred by operation of law." Id. at *6 n.6
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(emphasis added). The "holding and rationale of Pa-
lazzolo apply regardless of whether title to the prop-
erty is transferred by operation of law or purchased
in an arm’s length transaction." Id. The California
Supreme Court has suggested that it concurs with
this interpretation of Palazzolo. See Travis v. County
of Santa Cruz, 94 P.3d 538, 545 (Cal. 2004) (explain-
ing that Palazzolo discredited the "idea that a pos-
tenactment purchaser takes with notice of the legis-
lation and therefore cannot claim it effects a tak-
ing").

Because the holding of the Ninth Circuit
squarely conflicts with the precedents of this Court,
the Federal Circuit, and numerous state appellate
courts, including California courts, this Court should
grant certiorari and resolve the conflict.

III. ADHERENCE TO THIS COURT’S HOLDINGS IN
PALAZZOLO AND NOLLAN IS EXCEEDINGLY
IMPORTANT FOR PRIVATE PROPERTY
RIGHTS AND ECONOMIC FAIRNESS.

In the decision below, the Ninth Circuit--which
governs over one-third of the land area of the United
States and one-fifth of its population3---erected an
insuperable barrier to takings challenges to regula-
tory restrictions of all stripes once the affected prop-
erty changes hands in the private market. Given the
fluidity of the American real estate market, the deci-
sion effectively insulates a wide swath of potentially
unconstitutional regulations from challenge and
promises to award governments unlawful windfalls
at the expense of property owners.

3 See http://quickfacts.census.gov/qfd/index.html (last visited
Mar. 10, 2011).
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Because it bars postenactment purchasers from
challenging land-use regulations under the Takings
Clause, "no matter how extreme or unreasonable,"
the Ninth Circuit’s inflexible, bright-line rule will
lead to harsh and unjust results. Palazzolo, 533 U.S.
at 627. As this Court noted in Palazzolo, the rule is
"capricious in effect," because "It]he young owner
contrasted with the older owner, the owner with the
resources to hold contrasted with the owner with the
need to sell, would be in different positions." Id. at
628. For example, if a land-use regulation deprives a
landowner of her only means of livelihood, she may
not have the resources to engage in a protracted le-
gal battle with the State government. But she will
be unable to recover anything close to the full value
of the property in the private market, no matter how
obvious it is that the regulation qualifies as a taking
under Penn Central, because potential purchasers
will know that they will be unable to prevail on a
takings claim. The holding below thus "would work
a critical alteration to the nature of property, as the
newly regulated landowner is stripped of the ability
to transfer the interest which was possessed prior to
the regulation." Id. at 627.

Moreover, the Ninth Circuit’s rule would preclude
challenges to regulations that have become com-
pensable takings over time due to changes in market
conditions. For example, as the dissent noted, a
rent-control ordinance might not be sufficiently on-
erous at the time of enactment to qualify as a taking
under Penn Central, but "as the years go by,... [the]
disparity between market and regulated rents will
increase and the magnitude of the [regulation’s] im-
pact will grow." Pet. App. 31a n.5 (Bea, J., dissent-
ing). If the property changes hands in a market
transaction during that time, the Ninth Circuit’s rule
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would bar a challenge that the statute effects a tak-
ing. And relatedly, the decision creates an incentive
for state and local governments to keep in place
regulations that have outlived their usefulness or
have become unduly confiscatory because the adop-
tion of new regulations could trigger the right of new
owners to challenge them.

Perhaps of most consequence, the Ninth Circuit’s
holding threatens to slow activity in the local real-
estate market whenever a potentially unconstitu-
tional ordinance is enacted, because both purchasers
and sellers will know that any takings claim will be
extinguished if subject property is sold before the
matter is resolved in court. The time value of the
mutual gains from the delayed transactions will
therefore be permanently lost. There is no sound
reason for such a waste of resources in the purpose
or history of the Takings Clause, this Court’s prece-
dents, or common sense.

IV. PETITIONERS HAVE SUFFERED A
COMPENSABLE REGULATORY TAKING.

The Ninth Circuit en banc majority did not con-
duct the Penn Central analysis required by this
Court’s precedents, but both the original panel ma-
jority and the en banc dissent did conduct that
analysis and found at least a question of fact preclud-
ing summary judgment. That analysis was correct.
Under the first Penn Central factor, neither the par-
ties nor the district court "dispute[d] that the Ordi-
nance seriously impacted the value of [petitioners’]
property." Pet. App. 30a (Bea, J., dissenting). Peti-
tioners "presented evidence that the Ordinance de-
prives them of approximately 80% of the market
value of their mobile home park land." Id. There is
no serious doubt that "a finder of fact could easily de-
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termine that a loss of 80% of the market value of
property is . . . a severe economic burden." Id. at
32a.

As to petitioners’ investment-backed expectations,
petitioners "had a reasonable expectation of freeing
their land from the Ordinance through political or
legal means," a belief that was "at least plausible in
light of contemporary legal, political, and academic
thought." Pet. App. 39a, 43a (Bea, J., dissenting).
Moreover, the fact that a new city with a new legal
code was scheduled to replace the prior county gov-
ernment gave petitioners at least a reasonable pros-
pect that the rent-control system would be elimi-
nated or modified.

Finally, with respect to the character of the gov-
ernment action, because the ordinance "restricts only
the amount the landowner can charge a tenant for
rental of the mobile home parcel," not "the amount
which that tenant, in turn, can demand for sale or
lease of the mobile home," it fails to achieve its
stated purpose of protecting "owners and occupiers of
mobile-homes from unreasonable rents." Pet. App.
43-44a (Bea, J., dissenting). Rather, the "designed
structure and working of the ordinance amounts to
nothing more than a wealth transfer from the land-
owner to the original tenant, and indisputably does
nothing to curb housing costs or provide a stable
population once the original tenant has sold or leased
the mobile home." Id. at 44a; see Yee v. Escondido,
503 U.S. 519, 530 (1992) (that an ordinance "trans-
fers wealth only to the incumbent mobile home
owner" bears on "whether the ordinance causes a
regulatory taking"). One reasonably could conclude
that Goleta’s is not a "public program adjusting the
benefits and burdens of economic life to promote the
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common good," but rather a special-interest give-
away. Penn Central, 438 U.S. at 124.

CONCLUSION
The petition for a writ of certiorari should be

granted.
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