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QUESTION PRESENTED

Should Garcetti v. Ceballos, 547 U.S. 410 (2006) be
extended to hold that all in-class speech by teachers
in the public schools is categorically unprotected by
the First Amendment?

(i)



ii

LIST OF PARTIES

The plaintiff-appellant and petitioner is Shelley
Evans-Marshall.

The defendant-appellees and respondents are the
Board of Education of the Tipp City Exempted
Village School District, Charles T. Wray, who was the
Principal of the public high school in Tipp City, and
John T. Zigler, who was the Superintendent of the
public schools in Tipp City. The respondents Wray
and Zigler are joined in their individual capacities.
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OPINIONS BELOW

The Opinion of the United States Court of Appeals
for the Sixth Circuit, dated October 21, 2010, and the
Order Denying Rehearing and Rehearing En Banc
dated January 25, 2011, are officially reported at 624
F.3d 332 and are reproduced at Appendix A and B,
respectively.

The Decision and Entry Sustaining Defendant’s
Motion for Summary Judgment by the United States
District Court for the Southern District of Ohio,
dated July 30, 2008, is reported at 2008 WL 298174,
and is reproduced as Appendix C.
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The Opinion of the United States Court of Appeals
for the Sixth Circuit, dated November 1, 2005, is
reported officially at 428 F.3d 223, and is reproduced
as Appendix D.

The Decision and Entry Overruling Defendants’
Motion to Dismiss by the United States District Court
for the Southern District of Ohio, dated March 16,
2004, is unreported and is reproduced as Appendix E.

JURISDICTION

The judgment of the United States Court of
Appeals for the Sixth Circuit was entered on October
21, 2010. The Court of Appeals denied Evans-
Marshall’s Petition for Rehearing or Rehearing En
Banc on January 25, 2011. This petition is timely
under 28 U.S.C. § 2102(c) and Supreme Court Rule
13.1 because it is filed within 90 days of the date
of the denial of the petition for rehearing. This
Court has jurisdiction to review the judgment of the
United States Court of Appeals for the Sixth Circuit
pursuant to 28 U.S.C. § 1254(1).

CONSTITUTIONAL AND STATUTORY
PROVISIONS INVOLVED

The First Amendment to the Constitution of the
United States provides in relevant part:

"Congress shall make no law respecting an
establishment of religion, or prohibiting the free
exercise thereof; or abridging the freedom of
speech or of the press..."

The Fourteenth Amendment to the Constitution of
the United States provides in relevant part:

"Section 1. All persons born or naturalized in the
United States, and subject to the jurisdiction
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thereof, are citizens of the United States and of
the State wherein they reside. No State shall
make or enforce any law which shall abridge the
privileges or immunities of citizens of the United
States; nor shall any State deprive any person of
life, liberty, or property, without due process of
law; nor deny to any person within its jurisdic-
tion the equal protection of the laws."

Title 42, Section 1983 of the United States Code
provides in relevant part as follows:

"Every person who, under color of any statute,
ordinance, regulation, custom, or usage, of any
State or Territory or the District of Columbia,
subjects, or causes to be subjected, any citizen of
the United States or other person within the
jurisdiction thereof to the deprivation of any
rights, privileges, or immunities secured by the
Constitution and laws, shall be liable to the
party injured in an action at law, suit in equity,
or other proper proceeding for redress..."

STATEMENT OF THE CASE

A. The Sixth Circuit extends Garcetti by de-
claring that all-in class speech by teachers
in the public schools is categorically
unprotected by the First Amendment.

The Sixth Circuit found that the petitioner, a high-
school English teacher, had presented sufficient
evidence to show that the school board had failed to
renew her contract because school officials and their
constituents objected to the ideas presented in the
classic works of literature that she had either
assigned or proposed to assign to the students in her
9th and llth -12th grade classrooms.
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In particular, the Sixth Circuit found that school
officials had terminated Evans-Marshall because a
vocal segment of the town’s citizens strenuously
objected to her school-approved use of Herman
Hesse’s novel Siddhartha, which refers in general
terms to sex outside marriage, and to her decision,
subsequently reversed by the school administration,
to allow her students’ the choice of reading Leslea
Newman’s classic children’s book Heather Has Two
Mommies, which refers in general terms to lesbian
couples as normal and decent parents.

On the petitioner’s first appeal to the Sixth Circuit,
the court found that the petitioner had stated facts
sufficient to defeat a motion to dismiss under the
Circuit’s established precedent in Cockrel v. Shelby
County School District, 270 F.3d 1036 (6th Cir. 2001),
cert. den. sub. nora. Shelby County School Dist. v.
Cockrel, 537 U.S. 837 (2002). Apx., 71a-102a. On her
second appeal, which is the subject of this petition,
the Sixth Circuit held that she had produced
sufficient facts to defeat a motion of summary
judgment under that precedent, which protected in-
class curricular speech under the standards set forth
in this Court’s decisions in Pickering v. Board of
Education, 391 U.S. 563 (1968) and Connick v. Myers,
461 U.S. 138 (1983). Apx. la-22a.

In this most recent decision, the Sixth Circuit
found that the petitioner established all three
elements required to set forth a claim under the Pick-
ering-Connick standard. On the first element, it de-
clared that Siddhartha, Heather Has Two Mommies
and the other works at issue were unquestionably
speech on "matters of public concern." Apx., lla. On
the second element, it declared that the petitioner’s
interest in that speech outweighed the school board’s
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"near-zero" interest in disciplining her for it. Apx.,
11a-12a. On the third element, it found that she had
produced evidence that, if believed, was sufficient to
support a verdict that her contract had not been
renewed because of that speech. Apx., 12a-13a.

But then the Sixth Circuit held that the peti-
tioner’s claim had to be dismissed altogether.
Deciding an issue that this Court had specifically left
open in Garcetti v. Ceballos, 547 U.S. 410, 421 (2006),
the Sixth Circuit held that Garcetti should apply with
full force to speech by teachers in the public schools.
The protections of the First Amendment, the Sixth
Circuit held, do not apply to any "...in-class curricu-
lar speech of teachers in the primary and secondary
schools made ’pursuant to’ their official duties." Apx.,
2, citing Id., at 421. Whatever the school board’s
motive for firing the petitioner may have been, the
Circuit declared, is "beside the point," because all in-
class speech by teachers is unprotected. Apx., 13a.

For the reasons set forth below, there is no ques-
tion that the Sixth Circuit decided an issue that this
Court explicitly left open in Garcetti, no question that
the circuits are deeply split over whether teachers’ in-
class speech is categorically unprotected, and no
question that the assertion that the First Amend-
ment places no limit on the right of school officials to
fire teachers because of the content of their in-class
speech is an issue that is of fundamental importance
to teachers, to students, to public education, and to
the Nation.

Before addressing those legal issues, however,
Evans-Marshall summarizes the facts that rightly led
the Sixth Circuit to conclude that the issue left unde-
cided in Garcetti was clearly, cleanly, and necessarily
presented for decision here. The facts are presented
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in the light most favorable to the plaintiff, and, with
the exception of a few facts from the record that make
the retaliatory motive even clearer, the facts set forth
below are taken from the opinion of the Sixth Circuit.

B. The Tipp City School District authorized
Evans-Marshall to engage in the speech
that led to her termination.

In June 2000, the Tipp City School District, located
just outside Dayton, Ohio, hired Evans-Marshall to
teach 9th grade college-preparatory English, 11th
grade college-preparatory American Literature, and
11th-12th grade Creative Writing. Apx., 2a. She
received excellent reviews in her first year and her
contract was renewed for the 2001-2002 academic
year. Apx., 12a; R. 31-5, 22-26, 28-32.1

The school district provided the petitioner with the
basic textbooks that were to be used in her 9th grade
English class and her 11th grade literature class. In
both of those classes, however, the school district
allowed its teachers to select and assign supplemen-
tal reading materials. Moreover, in the Creative
Writing class, the school district did not adopt a
textbook at all, but rather gave Evans-Marshall full
authority to select or write the materials to be used
in the class. R. 31-1, 22, 27-28.

The District provided little, if any, written guid-
ance to Evans-Marshall or to any other teacher on
the supplemental materials that they could use. Its

1 "R." refers to the record number on the electronic record of
this case in the Southern District of Ohio. The page numbers
refer to the page number at the top of the electronic record,
which are not necessarily the same as the page number in the
deposition transcript or in the original document.
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general academic policies, which it had adopted in
1989, promised teachers "academic freedom," urged
them to examine "controversial issues," and declared
that students should be assigned materials with
diverse viewpoints. Only if a teacher was in "doubt"
as to whether a specific subject should be discussed
was she required to consult with the principal or the
superintendent-but there was no standard as to when
the teacher should entertain such a doubt. R. 32-2, 7.

The district’s specific policies on instructional
materials declared that they were to be selected "by
the appropriate professional personnel in consulta-
tion with the Superintendent, faculty and other
sources as needed." But apart from the fact that the
superintendent or board had to approve the purchase
of such materials, nothing was said as to which
professional personnel were the appropriate ones to
select which particular categories of supplemental
materials. R. 32-2, 16.

In practice, however, the district allowed teachers
to select not only the various handouts that they
used, but the supplemental books that they would
assign--with the proviso that the district had to
approve any purchases. Thus, in summer 2000,
Evans-Marshall met with the other English teachers
to select the supplementary texts that would be used
in the 9th grade college-preparatory English class.
They agreed that every 9th grade English teacher
would assign Ray Bradbury’s Fahrenheit 451, Sandra
Cisneros’s The House on Mango Street, and Harper
Lee’s To Kill a Mockingbird. They also agreed that
each English teacher could select two additional
books for use in his or her class. For books that had
to be purchased, they submitted a request to the
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department chair--who duly approved all of the
requests. R. 31-1, 27-28.

For one of her supplemental texts, Evans-Marshall
chose Herman Hesse’s Siddhartha which the district
had already purchased. Evans-Marshall was the
only teacher to use that book and she found it in
the school’s bookroom where it had sat unused
since 1985. With the full knowledge of the depart-
ment chair--who enrolled her son in Evans-
Marshall’s class in 2000-2001--Evans-Marshall taught
Siddhartha without incident in her first year of
employment with the District. R. 36-1, 5, 16-17.

C. A vocal segment of local residents waged a
public campaign against Evans-Marshall’s
assignment of classic works of fiction to
her ninth-grade English class.

Trouble began, however, soon after the start of the
fall semester in 2001. To illustrate the book-banning
theme of Fahrenheit 451, Evans-Marshall asked her
students to divide into groups, to pick books from the
American Library Association’s 1999-2000 list of
most-challenged books, and to debate in class
whether local officials in other areas of the country
had acted properly when they banned that book from
their schools or public libraries. Apx., 2a.

From the Association’s list, which contains many
of the classics of American literature, a group of
Evans-Marshall’s students selected Heather has Two
Mommies. Apx., 2a. Even though the students had
chosen the book--and were presumably going to
obtain it from a bookstore or a public library---one
parent complained to the principal about any use of
that book. The principal told Evans-Marshall to
change the assignment because "alternative families"
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were "off limits." Apx., 2a-3a; R. 31-1, 26. Evans-
Marshall was unhappy that an assignment about
censorship had become an occasion for censorship
and that one or a few parents had effectively vetoed
the right of many students to choose to read and
debate the book of their choice. But she complied
with the principal’s directive. R. 31-2, 30, 35.

The problem surfaced with far greater intensity
when her class reached the Siddhartha assignment.
Set in India at the time of Buddha, Siddhartha
contains scenes that describe, in general terms, a
sexual relationship outside of marriage and an
embrace between two male friends. Evans-Marshall
sent the book home with her students on October 22,
2001. That evening, 25 citizens appeared at the
school board’s meeting to object to the assignment of
Siddhartha and to Evans-Marshall’s earlier use of
the Library Association’s list of The 100 Most Chal-
lenged Books of 1999-2000. Apx., 3a.

In October and early November, the Superinten-
dent publicly defended the use of Siddhartha and
many of the books on the Library Association’s list.
R. 31-8. But in the school itself, the principal
conveyed a different message. He hastily called a
meeting of the English Department the day after the
school-board’s October meeting. He told the English
teachers that Evans-Marshall was on the "hot seat"
and "in trouble" because of her book-banning and
Siddhartha assignments. Apx., 3a; R. 31-1, 17.

With the approval of the department chair, Evans-
Marshall continued using Siddhartha. One student
whose parents had objected to the use of Siddhartha
was given an alternative assignment. R. 31-1, 8.
That did not quell the protests, however. Apparently
in response to appeals in some local churches, one
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hundred persons-in a community with only 9,000
residents-unexpectedly appeared at the Board’s
November 26 meeting, bringing with them a petition
for "decency" signed by 500 people. The local televi-
sion stations and newspapers appeared to record the
event. Apx., 3a-4a; R. 32-1, 5, 10, 15.

As revealed on the video tape of the meeting, the
protestors’ chief spokesperson turned in a list of
objectionable quotations from Siddhartha and other
books, including some in the junior high-school’s
library. R. 37-1.2 A parent said the board should be
"embarrassed" for assigning Siddhartha and
complained about its alleged "sexual themes" and
"explicit language." Apx., 3a. As the Superintendent
later testified, even though the parents criticized
other books on November 26, he understood that
banning Siddhartha was the critical demand for the
protestors who were parents of high-school students.
R. 32-1, 16.

The Sixth Circuit claimed the November 26, 2001,
meeting was not "one-sided." Apx., 4a. But if there
were those who intended to speak in favor of free
speech, they did so in terms which were barely recog-
nizable. Two members of the school board did declare
that there were differences of opinion and that they
had to "walk the middle of the road to some extent."
Apx., 4a. But the tape shows that neither the
superintendent nor the board defended the use of
Siddhartha on November 26. Instead, they said they
wanted to work together with the protestors. The
superintendent said the board was considering a
policy requiring teachers to send a list of supplemen-

2 R. 37-1 is the DVD of the November 26, 2001 school board

meeting. It is on file in the district court.
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tal books home at the beginning of the new semester
and banning the use of any book on a "controversial"
subject unless the teacher signed and the administra-
tor approved a statement on the compelling need for
the use of that book. R. 32-1, 12; R. 37-1.

D. The Sixth Circuit properly concluded that
there was evidence sufficient to prove that
the Tipp City schools failed to renew
Evans-Marshall’s contract because of the
content of her in-class speech.

Following the October and, especially, the Novem-
ber meeting, the principal conveyed increasingly
threatening messages to Evans-Marshall. He told
her that he did not want her to stop using Siddhar-
tha because that would make it appear that the
school district was admitting a mistake. But, he said
he objected to her choice of the book because it "went
against community standards" and "created a
negative image in the community." He said that he
did not like Heather Has Two Mommies or the "book
banning debate." He also said that he "didn’t like the
choice of Siddhartha," did not like the discussions
that "go along with those books," and that he
intended to "rein it in." Apx., 4a-5a; R. 31-1, 5, 14,
17, 26.

At its December 17 meeting, the Board adopted its
promised policy restricting the use of "controversial"
books. R. 32-1, 36. The next day, the principal gave
Evans-Marshall the first negative observation that
she had ever received. It informed her that she
needed approval from the department chair before
using any material "containing graphic violence,
sexual themes, profanity, suicide, drugs and alcohol..."
Evans-Marshall responded in writing, declaring that
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the books she had assigned, including Siddhartha,
contained no such themes. R. 31-6, 6-7.

Just before the Christmas break, the dispute
escalated once again. Evans-Marshall submitted a
routine request to the school office for copies of two
short works of fiction written by students in prior
years that she planned to provide to students in her
11th-12th grade Creative Writing class who asked for
examples of good student writing. R. 3101, 22. Of
those two samples, one was a psychological sketch,
written by a female student, portraying a young
woman who was tormented by flashbacks of an
earlier rape. R. 33-2, 1-4. The other was a short
story, written by an Asian-American male student,
portraying the destructive effects on the life of a
fictional young Japanese-American man who carried
out an order from the government of Japan to assas-
sinate an American priest who had purportedly stood
by while Japanese prisoners-of-war were executed.
R. 33-2, 5-15.

The office clerical employee read those writing
samples and showed them to the principal. He then
called Evans-Marshall to his office. When she
entered, he began waving the papers in his hand,
yelling at her and demanding to know whether she
intended to use those papers "after everything that
has happened." Evans-Marshall told him that she
would not use them if he objected. He did, and the
papers were never distributed. Apx., 4a-5a.

The die was now cast. On January 2, the principal
informed Evans-Marshall that he would "make life
very difficult for the rest of the semester." When she
asked if he objected to anything beyond the curricular
disputes described above, he said that he would
"...see what other issues I can come up with for your



13

evaluation next week." Apx., 5a. Eight days later,
the principal made good on his threat. Of the 21
criteria on the district’s standard evaluation form, he
rated Evans-Marshall unsatisfactory in five catego-
ries. Almost all of his comments referred explicitly
to Evans-Marshall’s speech or disputes about that
speech, including claims that Evans-Marshall’s "use
of material that is pushing the limits of community
standards" had harmed the "image" of the school.
Apx., 5a; R 31-5, p. 411, items 14 and 16.

Evans-Marshall filed a detailed response to the
evaluation, including a point-by-point refutation
of the few non-speech criticisms in the appraisal.
R. 31-5, 38, 40, item 15 and comments. As Evans-
Marshall later testified, the principal criticized
Evans-Marshall’s work for alleged deficiencies that
he had never before mentioned. R. 31-1, 17, 35-36.

On March 21, 2002, the principal issued his final
appraisal. It informed Evans-Marshall that her
contract would not be renewed. The principal again
rated her unsatisfactory "due to the use of some
controversial material" and added complaints that
she was not a "team player," had failed to accept
"constructive criticism," and had engaged in "argu-
ments" over district policies. R. 31-28, 4-6. Essen-
tially all of the criticisms referred directly or
indirectly to the curricular disputes set forth above.

Four days later, the superintendent submitted to
the Board without modification the principal’s non-
renewal recommendation. R. 32-1, 24. It was the
first and only time that the principal had recom-
mended such a non-renewal. R. 32-1, 25. But the
Board approved it without comment and sent Evans-
Marshall a short letter stating, without reason, that
her contract would not be renewed. R. 31-7.
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When Evans-Marshall requested a statement of

reasons, the Board responded with a letter in which
the curricular issues suddenly disappeared and were
replaced with claims of "problems with commun-
ication and teamwork." Apx., 5a-6a; R. 37-5. The
Board’s letter claimed that Evans-Marshall had
communication difficulties with the department
chair, which Evans-Marshall testified were "entirely
fabricated." R. 31-1, 28. Indeed, the department
chair specifically testified that she thought Evans-
Marshall was an excellent teacher. R. 36-1, 22. The
letter also claimed that Evans-Marshall had difficul-
ties communicating with the principal, but Evans-
Marshall testified that those were caused by the
principal, who questioned her about "every little
thing he could make an issue out of’ and who was
insulting, demeaning and rude to her on repeated
occasions. R. 31-1, 29.

As permitted under Ohio law, Evans-Marshall
requested a hearing before the school board. The
Board held the hearing and then denied her appeal
as soon as it was finished. It claimed that she
had been fired because she "...failed to communicate
appropriately with her principal and department
chairpersons." R. 31-5.

The Sixth Circuit analyzed in detail the evidence
set forth above and concluded as follows:

To deny a causal relationship between Evans-
Marshall’s speech and the Board’s actions does
not come to grips with this sequence of events or
with the imperative at this stage of the litigation
that we draw all inferences in favor of the
nonmoving party: the teacher. Evans-Marshall
satisfies Pickering balancing and has shown that
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her teaching choices caused the school board to
fire her.

Apx., 13a.

E. The Sixth Circuit’s reasons for concluding
that Garcetti required that all in-class
speech by teachers should be unprotected
by the First Amendment.

Evans-Marshall filed suit alleging that the school
district fired her in retaliation for the ideas expressed
in the books and other materials that she used or
proposed to use in her classroom.

The district court denied the school district’s
motion to dismiss, Apx. 105a, and on appeal, the
Sixth Circuit affirmed on the basis of Cockrel.
Apx., 84a-85a. Judge Sutton concurred but said the
circuit should "rethink the way that it has applied
Connick and Pickering to in-class curricular speech."
Apx., 91a-92a.

Following remand, this Court decided Garcetti.
When the defendants moved for summary judgment,
the district court, after noting this Court’s declara-
tion that it was not deciding whether Garcetti applied
to speech connected to "teaching" or "scholarship,"
stated that it would continue to apply Cockrel absent
further guidance from either the Sixth Circuit or this
Court. Apx., 41a-43a. The district court nevertheless
granted the defendants’ motion because it believed
the facts did not show that Evans-Marshall had been
fired because of protected speech. Apx., 60a-64a, 69a-
70a.

On its second review of this case, the Sixth Circuit
held, as noted, that all of Evans-Marshall’s speech
was on matters of public concern, that her interest in
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that speech outweighed the school board’s interest in
suppressing it, and that she had produced sufficient
evidence to support her claim that she had been
fired because of that speech. Apx., 12a-13a. The
Sixth Circuit then confronted the issue left open by
Garcetti.

The panel began by declaring that the issue
presented was whether a teacher had the right to
choose the materials she used in her classes without
interference from the school board. App., la-2a.
But the Sixth Circuit then recognized that the
school district had approved the use of Siddhartha,
Apx., 3a, and that the petitioner had agreed, albeit
under protest, not to discuss Heather or to distribute
the two student papers described above. Apx., 2a,
4a-5a.

In any event, the Sixth Circuit’s ruling went far
beyond the question it posed at the outset of its
opinion. It declared, without limitation, that "[I]n
class curricular speech of teachers i_-. primary and
public schools" was unprotected by the First Amend-
ment because it was made "’pursuant to [teachers’]
official duties.’" Apx., 2a, citing, Garcetti, 547 U.S. at
421. It repeated that ruling on several occasions in
its Opinion. Apx., 19a-20a.

The Court reasoned that Garcetti had to be so
applied because the school board had the statutory
power to set the curriculum and regulating teachers’
in-class speech thus presented "...an accountability
measure, pure and simple." Apx., 15a. The school
district does not "regulate" a teacher’s speech as
much as it "hires that speech," and thus has the
power to "regulate the content of what is or is not
expressed in the classroom." Apx., 14a.



17

Such a sweeping rule, the Sixth Circuit declared,
was justified not only by the statutory authority of
the school board but by practical considerations as
well. Recasting the actual facts of this case into a
hypothetical case in which the school administration
believed one book was better than another, the Cir-
cuit declared that recognizing constitutional rights
for a teacher would turn "run-of-the-mine [sic.]
curricular disputes into constitutional stalemates."
Apx., 16a. Permitting the federal courts to resolve
such disputes, the Court concluded, would result not
only in "disenfranchising the 9,000 or so members of
the Tipp City community," but would test the compe-
tence of the federal courts. Apx., 17a.

The Sixth Circuit then turned to Garcetti’s recogni-
tion that there was "some argument that expression
related to academic scholarship or classroom instruc-
tion implicates additional constitutional interests
that are not fully accounted for by this Court’s
customary employee-speech jurisprudence." Garcetti,
547 U.S. at 425. The Sixth Circuit did not discuss
the interests that the majority alluded to or the
precedents that Justice Souter cited in his dissent.
The Sixth Circuit simply declared that Evans-
Marshall could not seek "refuge" in the reserved
question in Garcetti because she did not teach at a
public college or university and thus fell "outside the
group the [Garcetti] dissent wished to protect."
Apx., 21a (emphasis added). In any event, the Sixth
Circuit concluded, even if academic freedom, as a
constitutional rule, applied to teachers in secondary
schools, it protected the educational institution, not
the individual teacher. Apx., 22a.

The Sixth Circuit acknowledged that "...teachers,
like students, do not ’shed their constitutional rights
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to freedom of speech or expression at the schoolhouse
gate." Apx., 14a, citing Tinker v. Des Moines Indep.
Cmty. Sch. Dist., 393 U.S. 503, 506 (1969). But, it
held, they do shed those rights when they pass
through the classroom door. In its view, the First
Amendment never "...warrant[s] judicial intrusion
upon an educational institution’s decisions [about in-
class speech]." Apx. 18a-20a.

REASONS FOR GRANTING THE PETITION

THE CIRCUITS ARE DEEPLY SPLIT
OVER WHETHER TEACHERS’ IN-CLASS
SPEECH IS CATEGORICALLY UNPRO-
TECTED BY THE FIRST AMENDMENT.

A~The First, Second, Fifth, Eighth, Tenth
and Eleventh Circuits have held that
teachers’ in-class speech is, under
defined standards, protected by the
First Amendment.

There is a deep, longstanding split in the circuits
on whether in-class speech by teachers is protected
by the First Amendment and, if so, by what standard
it is protected. Six circuits have ruled that certain in-
class speech by teachers is protected by the First
Amendment; four have held that it is categorically
unprotected; and two have specifically reserved deci-
sion on the question, with one of those stating that it
assumes that such speech is protected.

The First Circuit was the first to hold that in-
class speech by a high-school teacher, including his
selection and use of supplemental materials, was
protected by the First Amendment. Keefe v. Geankos,
418 F.2d 359 (lst Cir. 1969). In reaffirming that
decision twenty-four years later, the First Circuit
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applied by analogy the standard that this Court had
adopted to govern curricular speech by students. In-
class speech by teachers could be restricted or
punished, it said, only when those actions were "rea-
sonably related to legitimate pedagogical concerns."
Ward v. Hickey, 996 F.2d 448, 452 (1st Cir. 1993),
citing Hazelwood School District v. Kuhlmeir, 484
U.S. 260, 273 (1988). The First Circuit added that
the school district had to provide reasonable advance
notice to teachers of speech that was prohibited
because "few subjects lack controversy," and, if
teachers "...must fear retaliation for every utterance,
they will fear teaching." Ward, 996 F.2d at 453.
Accord. Conward v. Cambridge School Committee,
171 F.3d 12, 23 (1st Cir. 1999).

The Second, Eighth, Tenth and Eleventh Circuits
have all adopted the Hazelwood standard for pro-
tecting a teacher’s in-class curricular speech. Silano
v. Sag Harbor Union Free Sch. Dist. Bd. of Educ.,
42 F.3d 719, 723-724 (2d Cir. 1994), cert. den., 515
U.S. 1160 (1995); Lacks v. Ferguson Reorganized
Sch. Dist., 147 F.3d 718, 724 (8th Cir. 1998); Miles v.
Denver Public Schools, 944 F.2d 773, 776-777 (10th
Cir. 1991); Virgil v. School Bd. of Columbia County
Fla., 862 F.2d 1517 (11th Cir. 1989). See also
Holloman v. Harland, 370 F.3d 1252, 1272 (11th Cir.
2004), adopting Parducci v. Rutland, 316 F. Supp.
352 (M.D. Ala.1970) (Johnson, J.).

The Fifth Circuit has also held teachers’ in-
class speech is protected, but it has not used the
Hazelwood standard. In its first decision, the Fifth
Circuit fashioned a balancing test of its own in
holding that a school district had violated the First
Amendment by terminating a probationary teacher
for defying a principal’s command to refrain from
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discussing "blacks in American history." Kingsville
Independent School Dist. v. Cooper, 611 F.2d 1109,
1110, 1112 (5th Cir. 1980).

Nine years later, the Fifth Circuit held that Picker-
ing governed in-class speech by teachers. Kirkland v.
Northside Independent Sch. Dist., 890 F.2d 794, 799-
800 (5th Cir. 1989), cert. den. 496 U.S. 926 (1990).
But the Fifth Circuit added an important reservation:
a teacher’s use of an alternative reading list was not
speech on a matter of "public concern" if the teacher
had intentionally disregarded the district’s proce-
dures for authorizing the use of written materials in
a classroom. Id., at 800. The Fifth Circuit made
clear, however, that the exception did not swallow the
rule. Teachers, it said, were not required to "foster
free debate in their classrooms only at their own risk"
and districts may not "cast with a pall of orthodoxy"
over their classrooms. Id., at 801-802. See also
Chiras v. Miller, 432 F.3d 606, 617 n. 29 (5th Cir.
2005) (in-class speech protected under Pickering).

Finally, the Ninth Circuit has adopted multiple
standards for in-class speech, all of which extend
some form of protection to that speech. Initially, it
applied Pickering. Nicholson v. Bd. of Educ. of Tor-
rance Unified Sch. Dist., 682 F.2d 858, 865 (9th Cir.
1982). Later, it said that it had not decided whether
in-class speech was protected but, it declared, school
authorities could not "ambush" a community college
teacher by discharging him without providing ad-
vance notice of what was prohibited. Cohen v. San
Bernadino Valley College, 92 F.3d 968, 972 (9th Cir.
1996), cert. den. sub. nom. Beeman v. Cohen, 520 U.S.
1140 (1997).

Most recently, the Ninth Circuit, noting the split
among the circuits, declared that it assumed that
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curricular speech was governed by Hazelwood rather
Pickering, although it said that it was not committed
to either standard. California Teachers Ass’n v. State
Bd. of Educ., 271 F.3d 1141, 1149 n. 6 (9th Cir.
2001).

B. The Third, Fourth, Seventh and, now,
the Sixth Circuits have held that
teachers’ in-class speech is never
protected by the First Amendment.

In 1998, the Fourth Circuit, sitting en banc,
decided by a 7 to 6 majority that a school district
could discipline a drama teacher for her selection of
an award-winning play for use in a statewide compe-
tition because that play portrayed a dysfunctional,
single-parent family with three children, one of whom
was a lesbian and another of whom had an illegiti-
mate child. Applying the Pickering test, the majority
held that the school administration had the power to
set the curriculum and that the teacher’s selection of
the play, even though accomplished through autho-
rized procedures, was unprotected because such a
decision was inherently not on a matter of "public
concern." Boring v. Buncombe County Bd. of Educ.,
136 F.3d 364, 368 (4th Cir. 1998), cert. den. 525
U.S. 813 (1998), citing Kirkland, supra.

The Third Circuit has also held that public univer-
sities’ and public schools’ control over the curriculum
confers upon them an absolute power to direct teach-
ers on the reading materials that they may use in
their classes. Edwards v. Calif. Univ. of Pa., 156
F.3d 488 (3rd Cir. 1998) (Alito, J.), cert. den. 525 U.S.
1143 (1999); Bradley v. Pittsburgh Bd. of Educ., 910
F.2d 1172 (3rd Cir. 1990).
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In 2007, the Seventh Circuit issued the most
expansive decision to date by holding that a school
district had absolute power not only over all written
materials that were used but over every word a
teacher said in the classroom. A district, it held, did
not violate the First Amendment even if it fired a
teacher for answering a student’s question during a
discussion of current events by stating that she had
once honked her horn when she drove by an anti-war
demonstration. Mayer v. Monroe County Community
School Corp, 474 F.3d 477, 479 (7th Cir. 2007), cert.
den. 552 U.S. 823 (2007).

The split is clear. Indeed, there is a cottage industry
of law review articles expounding the split.~ In the
First, Second, FiSh, Eighth, Tenth, Eleventh, and,
probably, the Ninth Circuits, Evans-Marshall could
obtain relief on the facts she can establish. In the
Third, Fourth, Sixth and Seventh Circuits, her
complaint would be dismissed under Rule 12(b)(6).

As the First Amendment cannot have different
meanings in the public schools of different states, this
Court should settle the controversy and establish one
standard to govern and protect in-class curricular
speech by teachers in the Nation’s public schools.

3 See, e.g., Neal H. Hutchens, "Silence at the Schoolhouse

Gate: the Diminishing First Amendment Rights of Public School
Employees," 97 Ky. L. J. 37 (2008-2009); Emily Gold Waldman,
"Returning to Hazelwood’s Core: A New Approach to Restrictions
on School Sponsored Speech," 60 Fla. L. Rev. 63 (Jan. 2008);
Kevin G. Weiner, "Locking Up the Marketplace of Ideas and
Locking Out School Reform: Courts" Imprudent Treatment
of Controversial Teaching in America’s Public Schools," 50
UCLA L. Rev. 959 (April 2003); Kimberly Gee, "Establishing a
Constitutional Standard That Protects Public School Teacher
Classroom Expression," 38 J.L. & Educ. 409 (July 2009).
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THIS CASE SQUARELY PRESENTS
THE VITAL QUESTION, LEFT OPEN IN
GARCETTI, OF WHETHER PUBLIC
SCHOOL TEACHERS’ IN-CLASS SPEECH
IS CATEGORICALLY UNPROTECTED BY
THE FIRST AMENDMENT.

A. The Sixth Circuit explicitly decided
the issue left open by Garcetti.

In Garcetti, this Court held that the "...First
Amendment does not prohibit managerial discipline
based on an employee’s expressions made pursuant to
official responsibilities." Garcetti, 547 U.S. at 424.

In dissent, Justice Souter, citing the example of a
college professor’s lectures, warned that this stan-
dard would cast of "a pall of orthodoxy over the
classroom," in violation of this Court’s historic prece-
dents. Id., at 438 (Souter, J., dissenting), citing inter
alia, Keyishian v. Board of Regents of Univ. of
State of N.Y., 385 U.S. 589, 603 (1967); Shelton v.
Tucker, 364 U.S. 479, 487 (1960); and S~veezy v. New
Hampshire, 354 U.S. 234, 250 (1957). Responding to
Justice Sourer, the Garcetti majority made clear that
it left open the entire question of whether and how its
holding applied to teaching or scholarship:

Second, Justice Souter suggests today’s decision
may have important ramifications for academic
freedom, at least as a constitutional value.
See post, at 1969-1970. There is some argument
that expression related to academic scholarship
or classroom instruction implicates additional
constitutional interests that are not fully ac-
counted for by this Court’s customary employee-
speech jurisprudence. We need not, and for that
reason do not, decide whether the analysis we
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conduct today would apply in the same manner
to a case involving speech related to scholarship
or teaching.

Id., at 425.

The Sixth Circuit asserted that this reservation did
not apply because high-school teachers did not typi-
cally engage in teaching and scholarship. Apx., 21a.
The district court, however, rejected the same claim,
noting that Garcetti stated it did not apply to those
who engaged in teaching or scholarship. Apx., 41a.

Whether the Sixth Circuit answered a question
that Garcetti explicitly left open--or resolved, as the
Sixth Circuit claimed, an ambiguity in Garcetti--is,
at this stage, irrelevant. In either event, the Sixth
Circuit has answered a question left open by this
Court--and a question that is of fundamental impor-
tance to public education itself.

B. The Sixth Circuit’s decision will chill
speech in the classrooms of the Nation
and will allow school districts to
impose orthodoxy in politics, national-
ism, and other matters of opinion.

In Bro~vn v. Board of Education, 347 U.S. 483, 493
(1954), this Court declared that public education is
today "the principal instrument in awakening the
child to cultural values, in preparing him for later
professional training, and in helping him to adjust
normally to his environment."

It is teachers who carry out those vital tasks. They
are charged with imparting a vast array of know-
ledge, skills and values to generations of students.
In order to do so, they, unlike any other public
employee, are regularly required to address the
great, controversial issues raised by our history, our
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politics, our economic system, our literature, our art,
and our society.

According to the Sixth Circuit, they must address
those issues with no constitutional protection at all.
Indeed, as here, they may be fired if a sufficient
number of constituents object to their use of a school-
sanctioned classic of world literature, or if they give
permission to their students to read and debate the
banning of a classic children’s book.

Our history and our culture are, of course, rich,
diverse and exciting. But if teachers--including the
increasing number of untenured teachers in our
schools--must traverse that terrain without constitu-
tional protection, their jobs become a mine field,
in which they must guard against serious injury
at every moment. Teachers would have to temper
every discussion of a controversial issue, leading to
mediocre classrooms where the "marketplace of ideas"
would barely exist.

The Sixth Circuit’s decision, however, poses a dan-
ger even greater than that. As many have warned,
public education can become public indoctrination.
And to ward off that danger, this Court established,
almost seven decades ago, the following foundation
for the modern constitutional law of public education:

If there is any fixed star in our constitutional
constellation, it is that no official, high or petty,
can prescribe what shall be orthodox in politics,
nationalism, religion, or other matters of opinion
or force citizens to confess by word or act their
faith therein. If there are any circumstances which
permit an exception, they do not now occur to us.

West Virginia State Board of Education v. Barnette,
319 U.S. 624, 642 (1943).
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This Court has repeatedly described why teachers
must be protected against laws that cast a pall of
orthodoxy in the classroom. Teachers, Justice Frank-
furter said, have the special task of "foster[ing] those
habits of open-mindedness and critical inquiry which
alone make for responsible citizens, who, in turn,
make possible an enlightened and effective public
opinion." Wieman v. Updegraff, 344 U.S. 183, 195
(1952) (Frankfurter, J, concurring). Scholarship,
Chief Justice Warren said, "cannot flourish in an
atmosphere of suspicion and mistrust," and therefore
"teachers and students must always remain free
to inquire, to study, and to evaluate." Sweezy, 354
U.S. at 250 (Warren, C.J). Summing up, this Court
declared, "The vigilant protection of constitutional
freedoms is nowhere more vital than in the commu-
nity of American schools." Shelton, 364 U.S. at 487
(1960) (Stewart, J.).

In the 1950s, those principles were sorely tested by
those who declared that they wanted to prevent
"subversive" teachers from "corrupting" the Nation’s
youth. Recognizing the danger that such an agenda
posed for public education, this Court struck down a
state’s attempt to question a professor about his
lectures, Sweezy, a state’s attempt to compel teachers
to disclose their associations, Shelton, and a state’s’
attempt to compel teachers and professors to profess
their loyalty. Wieman. If none of those cases estab-
lished a standard for protecting teachers’ in-class
speech, all are premised on the idea that protecting
such speech is absolutely vital.

Our schools, the Court declared, cannot be "enclaves
of totalitarianism." Tinker, 393 U.S. at 506, 512. Our
courts, the Court declared, must not tolerate laws
that cast a "pall of orthodoxy" over the classrooms:
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’The vigilant protection of constitutional free-
doms is nowhere more vital than in the commu-
nity of American schools.’ [Shelton, supra, 364
U.S. at 487]. The classroom is peculiarly the
’marketplace of ideas.’ The Nation’s future de-
pends upon leaders trained through wide expo-
sure to that robust exchange of ideas which
discovers truth ’out of a multitude of tongues,
(rather) than through any kind of authoritative
selection.’

Keyishian, 385 U.S. at 603.

In leaving open whether Garcetti applied to teach-
ers, this Court essentially asked the lower courts
to determine whether the constitutional interests
outlined above required a different rule for those
engaged in "scholarship or classroom instruction."
The Sixth Circuit did not attempt that task. It barely
mentioned this Court’s great decisions or the policies
on which they were based. Indeed, it could not, for
the mere recitation of the precedents set forth above
makes clear the error that the Sixth Circuit has
committed--and the tremendous importance of that
error.

Nothing would cast a pall of orthodoxy over the
Nation’s classrooms more surely than declaring
that all in-class speech by teachers is categorically
unprotected. School districts could then openly fire
teachers because they stated unpopular ideas, re-
vealed inconvenient facts, or asked questions that
were too searching. Indeed, once citizens knew that
was the law, they would increasingly demand firing
or discipline of teachers who made, or were claimed
to have made, statements that offended those citi-
zens’ views as to what was proper in politics,
nationalism, religion or other matters of opinion.
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The facts of this case illustrate the carnage that

such a rule of law would wreak. According to the
Sixth Circuit, Evans Marshall can prove that she was
fired for using a school-approved novel that acknowl-
edged that sex existed outside marriage and for
proposing to use a children’s book that acknowledged
that there were lesbians among the Nation’s parents.

Ninth-grade students--that is, 15 year olds--have,
however, almost attained the age at which they have
a constitutional right to engage in the sexual conduct
that those books acknowledge. See Lawrence v.
Texas, 539 U.S. 558 (2003). If a teacher may be fired
with no constitutional recourse for using, or
proposing to use, books that describe conduct that is
constitutionally protected, then any teacher may be
fired for teaching what school officials or their
constituents later determine should be "off limits."

Indeed, the rule proclaimed by the Sixth and
Seventh Circuits poses a still greater danger. A
school board, the Seventh Circuit held, may require
its teachers not only to inform their students who
Benedict Arnold was, but to inform them that he was
a traitor. Mayer, 474 F.3d at 479. As Benedict
Arnold has few defenders, that may seem unobjec-
tionable. But substitute Jefferson Davis and the
dangers are apparent. If speech by teachers is cate-
gorically unprotected, a school board may require its
teachers to "inform" their students that Davis was
the best friend of his slaves and that he took up arms
only in order to oppose a cruel army that had invaded
his native land.

We cannot say that will not happen because it
has happened.

Indeed, its echoes have already occurred in
Arizona’s statute declaring that school districts will
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not be fully funded if teachers in "Latina/o studies"
classes make statements or use books that conflict
with the political opinions that the State has declared
must be adhered to. See Ariz. Rev. Stat. § 15-112.

This Court decided Barnette when great catastro-
phes had already occurred. The Court’s answer to
those catastrophes was simple: our Constitution, it
said, was "designed to avoid these ends by avoiding
these beginnings." Barnette, 319 U.S. at 641.
Of course, judicial decisions, including courageous
ones, cannot stop catastrophes by themselves. But
stopping the legal beginnings may aid in stopping the
catastrophes and the Sixth Circuit’s decision in this
case is precisely the type of beginning that this Court
should end.

If allowed to stand, the Sixth Circuit’s decision will
deeply damage public education by guaranteeing
mediocrity, by silencing dissent, and by opening the
way to places where we should never again go. The
Court should stop this now by reversing the Sixth
Circuit’s claim that teachers’ in-class speech is
categorically unprotected.

C. Unwarranted fear of teachers and of
judicial enforcement of Constitutional
rights led the Sixth Circuit to base its
decision on principles that this Court
has definitively rejected.

The Sixth Circuit essentially declared that the
district that pays a teacher’s salary has total control
over what that teacher may and, indeed, must say:

When a teacher teaches, "the school system does
not ’regulate’ [that] speech as much as it hires
that speech... [citation omitted]. And if it is the
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school board that hires that speech, it surely can
"regulate the content of what is or what is not
expressed." Rosenberger v. Rector and Visitors of
the Univ. of Va., 515 U.S. 819, 833 (1995).

Evans-Marshall, Apx., 14a (emphasis in original).

The Sixth Circuit’s decision is absolutely identical
to the rule of law that the Tennessee Supreme Court
proclaimed in affirming the conviction of John
Scopes:

The plaintiff in error was a teacher in the public
schools of Rhea County .... He had no right or
privilege to serve the state except upon such
terms as the state prescribed.

State v. Scopes, 1 Smith (TN) 105, 289 S.W. 363
(1927).

This Court’s decisions in Epperson and Aguillard
prevent a simple repetition of the Scopes Monkey
Trial. Epperson v. Arkansas, 393 U.S. 97 (1968);
Edwards v. Aguillard, 482 U.S. 578 (1987). But the
Sixth Circuit’s rule invites new Monkey Trials when
local school boards terminate teachers for teaching
scientific facts that contradict what some believe is
revealed truth.

Nothing in Rosenberger sanctions such a result. In
that case, the Court "...did not question the right of
the University to make academic judgments as to
how best allocate scarce resources," including
content-based decisions on what should be taught.
Rosenberger, 515 U.S. at 833, citing Widmar v.
Vincent, 454 U.S. 362, 276 (1983). But if the state
unquestionably has the power to decide that it cannot
afford to teach Arabic but must find the money to
teach American history, it unquestionably lacks the
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power to decide that Arabic should not be taught
because it is the language of "our enemies" or to
require that history only be taught with all criticisms
of American foreign policy expunged from the record.

The Sixth Circuit derives its rule not from this
Court’s precedents, but from two concerns that it
finds to be overriding. First, it declares, teachers
have no right to use their classroom as a "platform"
for proclaiming their preferred views. Apx., at 15a.
Second, it declares, judicial intervention to protect
curricular speech is, in-all cases, a "recipe for disen-
franchising" the local citizens as well as for testing
the competence of the federal courts themselves.
Apx., at 17a-18a.

The first point echoes the concerns that this Court
addressed in the 1950s by asserting that teachers
could corrupt the Nation’s youth. But then, as now,
the concern that teachers may abuse their power
by teaching outside the curriculum does not justify
discharging them when they express dissenting ideas
on subjects inside the curriculum.

More fundamentally, ending the possibility that
some teachers may abuse their right of free speech by
eliminating free speech for all teachers is a cure that
is infinitely worse than the disease to which it is
addressed. "We can have intellectual individualism
and the rich cultural diversities that we owe to excep-
tional minds," this Court once held, only at the price
of "occasional eccentricity and abnormal attitudes."
Barnette, 319 U.S. at 641-642. What was true then is
true now.

The Sixth Circuit’s second point--its concern over
judicial usurpation of local, democratic control--has
also been addressed by this Court before. Of course,
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the federal courts should not "intervene in the resolu-
tion of conflicts which arise in the daily operation of
school systems" unless those disputes "directly
and sharply implicate basic constitutional values."
Epperson, 393 U.S. at 104. But where such basic
values are implicated, the federal courts must not fail
to "...to safeguard the fundamental values of freedom
of speech and inquiry and of belief." Id.

In the end, the Sixth Circuit’s Scopes-like rule
abandons those principles in favor of complete local
control over what may be said in the classroom. The
Seventh Circuit, however, correctly recognized, that
"Majority rule about what subjects and viewpoints
will be expressed in the classroom has the potential
to turn into indoctrination," because "elected school
boards are tempted to support majority positions
about religious or patriotic subjects especially." Mayer,
474 F.3d at 479. But having recognized the danger,
the Seventh Circuit then held that local elections
were the only defense against that danger:

But if indoctrination is likely, the power should
be reposed in someone the people can vote out of
office, rather than tenured teachers. At least the
board’s views can be debated openly, and the
people may choose to elect persons committed to
neutrality on contentious issues.

Mayer, 474 F.3d at 479-480.

But if local elections-along with tenure--are,
undoubtedly, a vital line of defense for democratic
rights in public education, those elections cannot be
the sole line of defense. In many universities and in
an increasing number of public schools, such elec-
tions do not exist because the schools are controlled
by political appointees, financial managers, or private
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charter companies. Even where democratic control
does exist, it may take years before new elections can
throw out officials who have attempted to establish
some form of state-enforced orthodoxy. By that time,
the damage to teachers and, especially, students may
be irreparable. Finally, and most ominously, our
history tells us that where the established orthodoxy
supports a dominant racial or ethnic group, the of-
fending officials may not be thrown out for decades--
during which time generations of students and the
Nation as a whole will have suffered historic harm.

The Sixth Circuit fundamentally erred by declaring
that judicial intervention always and everywhere
contradicts democratic control. Tipp City’s school
board elections are not the only expression of democ-
racy at issue. On occasions too numerous to cite,
this Court has held that the Constitution and the
amendments to it are the supreme expression of
American democracy--and that each part of the
Nation, including the local school boards, are gov-
erned by that democracy. Barnette expresses the
well-known rule that the Sixth Circuit ignored:

The very purpose of a Bill of Rights was to with-
draw certain subjects from the vicissitudes of
political controversy, to place them beyond the
reach of majorities and officials and to establish
them as legal principles to be applied by the
courts. One’s right to life, liberty, and property,
to free speech, a free press, freedom of worship
and assembly, and other fundamental rights may
not be submitted to vote; they depend on the
outcome of no elections.

Id., at 638.

With no discernible ill effects, the majority of
circuits in the country--including, until this decision,
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the Sixth Circuit--have long enforced Barnette’s
democratic principles by protecting in-class curricu-
lar speech under either the Pickering or the Hazel-
wood standard. On the facts present here, the Sixth
Circuit twice held the petitioner met the Pickering
standard--and she clearly met the Hazelwood stan-
dard as well.

But her speech is protected even under the narrow-
est standard that this Court has applied. In Pico,
where the issues were clouded, as they are not here,
by claims of profanity and the asserted lack of
literary merit in the books at issue, the Justices of
this Court "cheerfully" agreed that books may not
be removed from school libraries and, presumably,
classrooms, because the ideas in them offend the
beliefs of those in power or because their subjects or
their authors come from a disfavored race or group.
Board of Education, Island Trees Union Free School
District No. 26 v. Pico, 457 U.S. 853, 870-871 (1982)
(Brennan, J., plurality opinion). See also Id. at 879
(Blackmun, J, concurring), and Id., at 907 (Rehn-
quist, J., dissenting). Even when discussing the
funding power, this Court has adhered to that
standard. National Endowment for the Arts v. Finley,
524 U.S. 569, 587 (1998).

Evans-Marshall easily meets that standard as well.
She fails to state a claim only if, as the Sixth Circuit
held, all in-class speech by teachers is categorically
unprotected. That rule, however, means that our
teachers and students will shed their constitutional
rights at the classroom door; that our classrooms will
no longer be the "marketplace of ideas; and that the
ban on state-enforced orthodoxy---Barnette’s "fixed
star"--will fall from our sky.
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We cannot out-innovate the world if we ban chal-
lenging ideas and innovative teachers from our class-
rooms. This Court should grant the writ because the
Sixth Circuit’s rule of law violates our most fun-
damental principles and threatens to kill the demo-
cratic spirit that has been the lifeblood of our best
schools for many generations.

CONCLUSION

For the reasons stated, the petitioner Shelley
Evans-Marshall requests that this Court grant the
writ of certiorari to review and reverse the decision of
the United States Court of Appeals for the Sixth
Circuit.
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