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QUESTIONS PRESENTED

Heck v. Humphrey, 512 U.S. 477, 486 (1994),
bars an incarcerated prisoner from challenging the
fact or duration of imprisonment through a civil
rights suit. Instead, a prisoner must first favorably
overturn the conviction before suing for damages. Ib-
id. Seven federal courts of appeals have found that
Heck’s "favorable-termination" requirement does not
apply to suits by non-incarcerated individuals who
never had, as a practical matter, recourse to federal
habeas. Four circuits disagree. Applying the minority
approach, the court below found that Heck barred
certain claims premised on the invalidity of the crim-
inal conviction, even though petitioner’s fourteen-day
term of imprisonment rendered federal habeas im-
possible. Accordingly, the question presented is:

Does Heck’s favorable-termination requirement
apply when circumstances--such as a short period of
incarceration or sentence of probation--render fed-
eral habeas relief unavailable?
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PETITION FOR A WRIT OF CERTIORARI

Petitioner, Linda A. Thomas, respectfully peti-
tions for a writ of certiorari to review the judgment of
the United States Court of Appeals for the Fifth Cir-
cult in this case.

OPINIONS BELOW

The opinions of the court of appeals (App., infra,
1a-17a) and the district court (App., infra, 18a-26a)
are not reported.

JURISDICTION

The judgment of the court of appeals was entered
on December 30, 2010. This Court’s jurisdiction rests
on 28 U.S.C. § 1254(1).

STATEMENT

In Heck v. Humphrey, 512 U.S. 477, 486 (1994),
the Court concluded that an incarcerated prisoner
with access to federal habeas may not bring a federal
civil-rights claim that would have the effect of inva-
lidating a criminal conviction. Before suing for dam-
ages, a prisoner must first overturn the conviction.
Id. at 486-487. Subsequently, in Spencer v. Kemna,
523 U.S. 1 (1998), five Justices expressed the view
that Heck’s favorable-termination requirement does
not apply to individuals who are not incarcerated
and who have never had, as a practical matter, re-
course to federal habeas.

In the wake of Spencer, the lower courts have
deeply divided on this question. Seven circuits do not
apply Heck in circumstances where a claimant had
no ability to obtain relief via federal habeas. Four
circuits disagree, refusing to carve an impossibility
exception to Heck.
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In Muhamrnad v. Close, 540 U.S. 749, 752 n.2
(2004) (per curiam), the Court granted certiorari to
address the impossibility exception. See Muhammad
v. Close, 539 U.S. 925 (2003) (questions granted). But
the Court resolved the case on a different ground,
noting that this issue remains open. 540 U.S. at 752
n.2.

This case squarely presents the question whether
Heck applies in circumstances where a claimant has
no recourse to federal habeas. Here, petitioner filed
formal grievances against her supervisor at the Lou-
isiana Department of Social Services ("LDSS"). The
state subsequently fired her on allegations that she
improperly granted food-stamp benefits to family
members. After petitioner appealed this action as re-
taliatory, LDSS pursued criminal charges, which re-
sulted in a conviction and a fourteen-day period of
incarceration.

Petitioner filed a civil suit contending, in part,
that she was falsely arrested and falsely imprisoned.
The Fifth Circuit found these claims barred by Heck,
even though petitioner never had an opportunity to
pursue federal habeas. The court expressly noted
that this case implicates the circuit conflict, but it re-
lied on circuit precedent that rejected an impossibili-
ty exception to Heck.

Because this case presents an important ques-
tion that has deeply divided the circuit courts, the
Court should grant certiorari.

A. The Heck Favorable-Termination Rule.

This Court has long sought to reconcile federal
civil rights suits that challenge state convictions
with congressionally imposed limitations on federal
habeas. In a series of cases, the Court has restricted
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the ability of prisoners to use civil rights claims as
an end-run around the habeas statute.

In Preiser v. Rodriguez, 411 U.S. 475, 476 (1973),
plaintiffs were state prisoners who challenged a de-
privation of their good-time credits. Their Section
1983 suit sought an injunction to compel restoration
of the credits, which would effectively have released
them from custody. Ibid. Such relief, the Court
found, "fell squarely within this traditional scope of
habeas corpus." Id. at 487. And habeas requires "ex-
haustion of adequate state remedies as a condition
precedent to the invocation of federal judicial relief."
Id. at 489. Thus, it "would wholly frustrate explicit
congressional intent" to allow a plaintiff to "evade
this requirement" through use of a civil rights suit.
Id. at 489-490. The Court concluded that "when a
state prisoner is challenging the very fact or duration
of his physical imprisonment, and the relief he seeks
is a determination that he is entitled to immediate
release or a speedier release from that imprison-
ment, his sole federal remedy is a writ of habeas cor-
pus." Id. at 500.

In Heck, 512 U.S. at 481-486, the court extended
Preiser to prisoner suits that seek damages only. "We
think the hoary principle that civil tort actions are
not appropriate vehicles for challenging the validity
of outstanding criminal judgments applies to [Sec-
tion] 1983 damages actions that necessarily require
the plaintiff to prove the unlawfulness of his convic-
tion or confinement." Id. at 486. Rather, in order to
bring a civil rights claim, a "plaintiff must prove that
the conviction or sentence has been reversed on di-
rect appeal, expunged by executive order, declared
invalid by a state tribunal authorized to make such
determination, or called into question by a federal
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court’s issuance of a writ of habeas corpus." Id. at
486~487. This is Heck’s "favorable-termination" re-
quirement.

In concurrence, Justice Souter (joined by Justices
Blackmun, Stevens, and O’Connor), noted that a
"sensible way to read" the majority opinion is that it
applies only to "prison inmates seeking [Section]
1983 damages in federal court for unconstitutional
conviction or confinement." Heck, 512 U.S. at 500
(Sourer, J., concurring) (emphasis added). Individu-
als not "in custody" for purposes of federal habeas,
such as "people who were merely fined, * * * who
have completed short terms of imprisonment, proba-
tion, or parole, or who discover (through no fault of
their own) a constitutional violation after full expira-
tion of their sentences," need not show "favorable
termination." Ibid. To hold otherwise, Justice Souter
explained, would be "an untoward result" because
"individuals not ’in custody’ cannot invoke federal
habeas jurisdiction." Ibid. The Heck doctrine, accord-
ing to Justice Souter, should not "shut off federal
courts altogether" to claims challenging state crimi-
hal convictions. Id. at 501.

In Spencer, 523 U.S. at 14-16, the Court con-
cluded that a federal habeas petition was moot be-
cause the petitioner, who had completed his term of
incarceration, was unable to show collateral conse-
quences sufficient to satisfy Article III’s case-or-
controversy requirement.

Justice Souter concurred, joined by Justices
O’Connor, Ginsburg, and Breyer. Justice Souter rei-
terated his position from Heck, contending that the
favorable-termination requirement applies only to
individuals who have had adequate recourse to fed~
eral habeas. A broader rule would be "unsound."
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Spencer, 523 U.S. at 19 (Souter, J., concurring). Jus-
tice Ginsburg wrote separately: "Individuals without
recourse to the habeas statute because they are not
’in custody’ (people merely fined or whose sentences
have been fully served, for example) fit within [Sec-
tion] 1983’s ’broad reach."’ Id. at 21 (Ginsburg, J.,
concurring). In dissent, Justice Stevens also agreed.
Id. at 25 n.8 (Stevens, J., dissenting) ("Given the
Court’s holding that petitioner does not have a reme-
dy under the habeas statute, it is perfectly clear * * *
that he may bring an action under 42 U.S.C. §
1983.").

Finally, in Muhammad v. Close, 540 U.S. 749
(2004), the Court granted certiorari on two questions:
first, whether Heck applies to prison disciplinary
proceedings that do not affect the fact or duration of
the underlying sentence, and second, if so, whether
an impossibility exception applies. See 539 U.S. at
925. After finding Heck not implicated (Muhammad,
540 U.S. at 754-755), the Court explained that there
was "no occasion to settle" whether the "unavailabili-
ty of habeas * * * may * * * dispense with the Heck
requirement" (id. at 752 n.2).

B. Proceedings Below.

This case arises from an employment dispute be-
tween petitioner and respondent, LDSS--a dispute
that led the state to pursue criminal charges against
petitioner. Petitioner was ultimately convicted of
misdemeanor theft and imprisoned for fourteen days.
Petitioner brought this suit, in part, to challenge the
conviction. She contends both that the state criminal
charges were retaliatory and that LDSS had no
cause to initiate criminal proceedings. Ultimately,
certain of petitioner’s claims were dismissed pur-
suant to the Heck bar, notwithstanding that peti-
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tioner’s short period of incarceration rendered feder-
al habeas unavailable.

1. Petitioner’s state employment and Hurri-
cane Katrina.

Petitioner was employed by the State of Louisi-
ana between 1989 and 2007. In 2007, she worked for
the Terrebonne Parish Office of Family Support of
the LDSS. App., infra, 2a. One of petitioner’s duties
was to determine whether applicants were eligible
for state financial assistance to purchase groceries
(colloquially, food stamps) and to issue electronic
benefits transaction cards to those who qualified. Ib-
id.

On August 29, 2005, Hurricane Katrina made
landfall in Louisiana. "Clearly, Hurricane Katrina
was one of the most devastating hurricanes that has
ever hit the United States, generating the largest
storm surge elevations in the history of the United
States." In re Katrina Canal Breaches Consol. Litig.,
647 F. Supp. 2d 644, 678 (E.D. La. 2009).

Terrebonne Parish--which is located directly on
the Gulf Coast--was among the areas heavily af-
fected by Hurricane Katrina. The Federal Emergency
Management Agency designated the parish for all
forms of available federal relief. See FEMA, Louisi-
ana Hurricane Katrina, Major Disaster Declared
Aug. 29, 2005 (DR-1603), http://tinyurl.com/6dgszwn.

During the aftermath of Katrina, volunteers as-
sisted LDSS in processing eligibility for state bene-
fits, including emergency benefits. These volunteers
used the account login information of state perma-
nent employees. Also during this period, several
normal operating procedures were suspended. See
Pl.’s Mere. in Opp’n to Def.’s Mot. for Summ. J., Exs.



A, C, & D, No. 08-cv-4977, Dkt. #24 (E.D. La.) ("Pet.
S.J. Br.").

2. Petitioner’s employment grievance and
subsequent termination.

Several employees in the Terrebonne Parish of-
fice of LDSS had difficulty working with a particular
agency administrator--Bonnie Rehage. In 2003, an
employee filed a grievance against supervisors, in-
cluding Rehage, and petitioner served as a witness.
Pet. S.J. Br., Ex. A.

In early 2007, petitioner had several negative in-
teractions with Rehage. On March 28, 2007, peti-
tioner filed a formal grievance against Rehage, alleg-
ing workplace discrimination and mistreatment. Pet.
S.J. Br., Exs. A & B.

After petitioner filed this grievance, LDSS al-
leged that petitioner had improperly provided state
benefits to relatives in the months immediately fol-
lowing Hurricane Katrina. These actions allegedly
violated agency procedures barring employees from
administering benefits for family members. On No-
vember 1, 2007, LDSS sent petitioner a letter termi-
nating her employment. App., infra, 2a; Mot. for
Summ. J., Ex. B, No. 08-cv-4977, Dkt. #21 (E.D. La.)
("State $.J. Br.").

The next day, petitioner appealed the agency ac-
tion to the Louisiana Department of Civil Service.
Pet. S.J. Br., Ex. A. She contended that she was in-
nocent of wrongdoing, and further argued that she
was terminated as retaliation for her prior testimony
in 2003 and her own administrative grievance. Ibid.



3. Criminal proceedings and incarceration.

Following petitioner’s appeal of the employment
action, LDSS referred the matter to a state prosecu-
tor. On November 10, 2007, the state arrested peti-
tioner on felony charges of theft in excess of $500 and
malfeasance of office. Asserting her innocence, peti-
tioner rejected the state’s efforts to secure a plea
bargain and demanded a jury trial. See Docket, State
v. Thomas, No. 07-FELY-496657 (La. Dist. Ct.).

The criminal case came to trial on September 16,
2009. Petitioner again requested a jury trial. The
state, however, amended the information, replacing
the felony charges with a claim for misdemeanor
theft of less than $300. Because this eliminated peti-
tioner’s right to a jury trial, she specifically objected
to the state’s decision to reduce the charges and in-
stead requested a jury trial for a felony. State S.J.
Br., Ex. F. The court overruled her objection, held a
bench trial, and convicted petitioner of the misde-
meanor. Ibid. She was sentenced to six months im-
prisonment (with all but thirty-one days suspended),
a fine of $500, restitution of $2,133, and community
service. Ibid. Petitioner ultimately served fourteen
days in jail. App., infra, 3a.

4. Petitioner’s civil rights action.

On October 17, 2008, petitioner filed suit in Lou-
isiana state court, alleging that her termination was
discriminatory in violation of Title VII. App., infra,
3a. She also contended that LDSS’s retaliatory action
caused a false arrest and false imprisonment. Ibid.
LDSS removed the action to federal court, which
stayed the action pending the state criminal proceed-
ing. Ibid.
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a. Following resolution of the criminal matter,
LDSS moved for summary judgment. With respect to
the claims for false arrest and false imprisonment,
LDSS contended, in part, that Heck favorable-
termination rule barred their consideration: "an
award of civil damages to plaintiff for these causes of
action would challenge the validity of her criminal
conviction in violation of the legal principle recog-
nized in Heck v. Humphrey." State S.J. Br. 8. But
Thomas objected, arguing that Heck is inapplicable
because "she is no longer in prison and has already
served her term." Pet. S.J. Br. 6.

The district court granted summary judgment on
all claims. App., infra, 19a-26a. It dismissed the Title
VII claims, finding an "absence of the presentation of
competent evidence by plaintiff." Id. at 26a. The
court did not specify its grounds for dismissing the
false arrest and false imprisonment claims.

b. The Fifth Circuit affirmed. Like the district
court, it dismissed the Title VII discrimination and
retaliation claims on the basis of a lack of evidence.
App., infra, 11a-13a.

With respect the false arrest and false impri-
sonment claims, the court accepted LDSS’s invoca-
tion of the Heck bar. See Br. of Appellee, at 15, No.
10-30607 (5th Cir.) ("[A]n award of civil damages to
plaintiff for these causes of action would challenge
the validity of her criminal conviction in violation of
the legal principle recognized in Heck v. Humph-
rey."). The court found that the petitioner "has never
contested the fact of her criminal conviction and has
not presented any evidence that it was terminated in
her favor" (App., infra, 14a), and further that "her
claims for false arrest and false imprisonment * * *
would necessarily require the district court to re-
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evaluate the lawfulness of her arrest and criminal
conviction because proof of those claims requires
proof that both were unlawful" (ibid). Heck’s "favora-
ble termination rule," the court concluded, "bars her
state law false imprisonment and false arrest
claims." Ibid.1

The court specifically noted that petitioner had
asserted that an impossibility exception to the Heck
favorable-termination requirement saved her claim,
but the court found the argument "unavailing * * *
because this circuit applies the favorable termination
rule even when the plaintiff is no longer in custody."
App., inyra, 15a (citing Raudell v. Johnson, 227 F.3d
300, 301-302 (5th Cir. 2000)). The court nonetheless
"noted that several other circuits do not apply Hech’~
favorable termination rule when the plaintiff is no
longer in custody." Id. at 15a n.5. And citing this
Court’s opinion in Muhammad, it further observed
that "this issue is unsettled." Ibid.2

1 The claims at issue here are state-law causes of action for

false arrest and false imprisonment, not actions brought under
Section 1983. App., infra, 3a. The court below nonetheless ac-
cepted respondent’s invitation to apply the Heck doctrine, find-
ing it to "apply with equal force to state law claims." Id. at 14a
n.4. The court thus decided this case by applying the federal
rule stated in Heck. Accordingly, the question whether Heck
contains an impossibility exception necessarily was decided be-
low and controlled the outcome in this case, and the question of
Heck’s meaning therefore is properly presented for this Court’s
review. See City of Revere v. Mass. Gen. Hosp., 463 U.S. 239,
242 (1983) (review appropriate "[b]ecause the [lower] court’s de-
cision was based on an interpretation of federal law").

2 The court also offered as an alternative basis for affirmance

that, even apart from Heck’s favorable-termination rule, she
could not succeed in her suit because "she was convicted of the
crime for which she was arrested and imprisoned" and "[t]he
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REASONS FOR GRANTING THE PETITION

This Court should grant certiorari to review the
"unsettled" question that has long divided the courts
of appeals. Since the Court decided Spencer in 1998,
eleven courts of appeal have addressed this issue.
Seven courts do not apply Heck’s favorable-
termination bar when the circumstances of the crim-
inal conviction render federal habeas impossible.
Four circuits, including the court below, disagree.

Granting certiorari here is particularly impor-
tant because this question is one of substantial im-
portance. In just the past three years alone, the issue
has arisen in at least 71 cases in the district courts--
and this number likely fails to capture the true im-
port of the doctrine. The courts are resolving this
question with drastically different results, based on
nothing more than geography. Such an issue is ripe
for definitive resolution by this Court. Indeed, the
Court already has granted certiorari on the question,
but resolved the case on a different ground. See Mu-
hammad, 540 U.S. at 752 n.2.

Despite its substantial practical importance, the
question is rarely presented for review in this Court.
In the seven years since Muhammad was decided,
only four paid petitions have presented this question,
and none offered a suitable vehicle for resolving it.

torts of false arrest and false imprisonment both require [peti-
tioner] to prove that she was detained and that the detention
was unlawful." App., infra, 14a n.4. But that circular reasoning
is not an alternative basis to reject her claim. State law merely
requires petitioner to prove the unlawfulness of her arrest and
imprisonment. See Harrison v. Louisiana, 721 So. 2d 458, 464
n.9 (La. 1998). That is precisely what she is trying to do in this
suit, and what she is prohibited from doing by application of
Heck.
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This case, by contrast, presents an ideal opportunity
to definitely resolve whether Heck’s favorable-
termination requirement applies in circumstances
where a claimant has had no opportunity to pursue
federal habeas.

A. The Circuits Are Intractably Divided
With Respect To The Question Pre-
sented.

The conflict among the courts of appeals is well-
recognized, longstanding, and persistent. The Tenth
Circuit, for example, recently noted that "[t]he cir-
cuits have split on the question of whether the Heck
favorable-termination requirement applies when the
plaintiff lacks an available habeas remedy." Cohen v.
Longshore, 621 F.3d 1311, 1315 (10th Cir. 2010). The
Fourth Circuit has also recognized "the circuit split"
on this question. Wilson v. Johnson, 535 F.3d 262,
267 (4th Cir. 2008). So too have numerous district
courts. See, e.g., Ferenc v. Haynes, 2010 WL 4667569,
at *4 (N.D. Fla. 2010) ("circuits are split on the is-
sue"); Aljammi v. Wall, 2009 WL 3615977, at *3
(D.R.I. 2009) (noting a "circuit divide"); Domotor v.
Wennet, 630 F. Supp. 2d 1368, 1375 (S.D. Fla. 2009)
(a "circuit split"); Ference v. Twp. of Hamilton, 538 F.
Supp. 2d 785, 790 (D.N.J. 2008) (the "circuits are not
in accord"); Clark v. McLean Cnty., 2008 WL
5236036, at "10 (D.N.D. 2008) ("there is a split in the
federal circuit courts"); Sandles v. U.S. Marshal’s
Serv., 2007 WL 4374080, at *9 (E.D. Mich. 2007) ("a
split in the circuits"). Only this Court may resolve
the dispute.
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1. Seven circuits apply an impossibility ex-
ception to Heck’s favorable-termination
requirement.

Contrary to the rule applied below, seven circuits
recognize an impossibility exception to Heck’s favor-
able-termination requirement. These courts permit a
civil rights claim absent favorable termination where
the circumstances--such as a particularly short pe-
riod of incarceration--render federal habeas relief
impossible. Had petitioner’s suit been brought in any
of these seven circuits, her claims could not have
been dismissed pursuant to Heck.

The Tenth Circuit, for example, recently can-
vassed the "circuit split" and joined the majority of
circuits that recognize an impossibility exception to
Heck. Cohen, 621 F.3d at 1315. There, an individual
in immigration custody challenged his incarceration
via a federal habeas petition, but he was transferred
out of custody, mooting a pending habeas action. Ib-
id. The court, relying on Spencer, explained that "[i]f
a petitioner is unable to obtain habeas relief--at
least where this inability is not due to the petition-
er’s own lack of diligence--it would be unjust to place
his claim for relief beyond the scope of [Section]
1983." Id. at 1316-1317. Thus the court held "that a
petitioner who has no available remedy in habeas,
through no lack of diligence on his part, is not barred
by Heck from pursuing a [Section] 1983 claim." Id. at
1317.

In so concluding, the court drew heavily on the
Sixth Circuit’s holding in Powers v. Hamilton County
Public Defender Commission, 501 F.3d 592 (6th Cir.
2007). Reviewing Heck and Spencer, that court de-
termined that "a [Section] 1983 plaintiff is entitled to
a Heck exception if the plaintiff was precluded ’as a
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matter of law’ from seeking habeas redress, but. not
entitled to such an exception if the plaintiff could
have sought and obtained habeas review while still
in prison but failed to do so." Id. at 601. The plaintiff
there was entitled to such an exception because "his
term of incarceration--one day--was too short to en-
able him to seek habeas relief." Ibid. See also S.E.v.
Grant Cnty. Bd. of Educ., 544 F.3d 633, 639 (6th Cir.
2008) ("IT]he Heck bar to [Section] 1983 litigation
[does] not require a favorable termination of the
criminal proceedings for plaintiffs who were not eli-
gible to make habeas petitions.").

The Fourth Circuit has reached the same result.
In Wilson, 535 F.3d at 263, a prisoner’s release date
was extended approximately three months. Follow-
ing the extension, the prisoner filed administrative
grievances, but the Virginia Department of Correc-
tions did not resolve his claim administratively prior
to his release. Id. at 263-264. Because of this short
period of incarceration, the prisoner could not obtain
relief via federal habeas. Id. at 268 n.8. The court
concluded that Heck’s favorable-termination re-
quirement does not apply in circumstances where "a
prisoner could not, as a practical matter, seek habeas
relief." Id. at 268. Holding otherwise would "would
leave [the prisoner] without access to any judicial fo-
rum in which to seek relief for his alleged wrongful
imprisonment." Ibid.

The Ninth Circuit also has declined to apply
Heck when the circumstances render federal habeas
unavailable. See Nonnette v. Small, 316 F.3d 872,
876-877 (9th Cir. 2002). Like the Fourth, Sixth, and
Tenth Circuits, the Ninth Circuit has restricted the
exception to only those cases in which an individual
never had an opportunity to seek federal habeas, de-
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clining to permit claims by individuals who did not
diligently seek relief while incarcerated. See Guerro
v. Gates, 442 F.3d 697, 703-705 (9th Cir. 2006).

The Second Circuit similarly permits civil rights
actions where federal habeas is impossible. In Huang
v. Johnson, 251 F.3d 65, 75 (2d Cir. 2001), for exam-
ple, the court concluded that Heck does not bar a
claim when federal habeas is unavailable. See also
Leather v. Eyck, 180 F.3d 420, 424 (2d Cir. 1999)
(finding Heck inapplicable where a plaintiff was nev-
er incarcerated and thus "has no remedy in habeas
corpus").

The Seventh Circuit, too, recognizes an impossi-
bility exception. In Carrv. O’Leary, 167 F.3d 1124,
1127 (7th Cir. 1999), the court concluded that, with
respect to a prison disciplinary sanction (a context in
which Heck applies equally), when it is impossible for
a prisoner "to get the disciplinary sanction reversed,
five Justices would not consider the sanction a bar to
a [S]ection 1983 suit even though that suit calls into
question the validity of the sanction." And in DeWalt
v. Carter, 224 F.3d 607, 617 (7th Cir. 2000), the court
explained that "It]he concurring and dissenting opi-
nions in Spencer reveal that five justices now hold
the view that a [Section] 1983 action must be availa-
ble to challenge constitutional wrongs where federal
habeas is not available.’’3

3 Courts in the Seventh Circuit have largely understood De-
Walt to settle this question. See, e.g., James v. Ill. Sexually
Dangerous Persons Act, 2009 WL 2567910, at *2 (S.D. Ill. 2009).
But at least one court in the circuit viewed this as an open issue
and subsequently declined to require an impossibility exception.
See Malden v. City of Waukegan, 2009 WL 2905594, at "13-14
(N.D. Ill. 2009).
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Finally, although its holdings have not been al-
together consistent, it appears that the Eleventh Cir-
cuit also recognizes an impossibility exception. In
Harden v. Patal~i, 320 F.3d 1289, 1295 (llth Cir.
2003), habeas was unavailable to an individual
extradited from Georgia. Adopting the Second Cir-
cuit’s view, the court explained ’"five justices hold the
view that, where federal habeas corpus is not availa-
ble to address constitutional wrongs, [Section] 1983
must be."’ Id. at 1298 (quoting denl~ins v. Haubert,
179 F.3d 19, 26 (2d Cir. 1999)). The Fourth Circuit
(Wilson, 535 F.3d at 267 n.7), the Sixth Circuit (Pow-
ers, 501 F.3d at 603), and the Tenth Circuit (Cohen,
621 F.3d at 1315-1316) all point to Harden as align-
ing the Eleventh Circuit with the majority approach
that recognizes an impossibility exception to Hecl~’s
favorable-termination requirement.

But two years later, the court--without citing
Harden--stated that it "has not yet weighed in on
this issue," but, in dicta, noted that a majority of the
Supreme Court has "expressed the view that [Sec-
tion] 1983 claims are barred only when the alterna-
tive remedy of habeas relief is available." Abusaid v.
Hillsborough Cnt3’. Bd. o[ Cut3’. Comm’rs, 405 F.3d
1298, 1315 n.9 (11th Cir. 2005). The court retraced
this analysis in McClish v. Nugent, 483 F.3d 1231
(llth Cir. 2007).4

Any doubt in that court, however, is most likely
put to rest by Morrow v. Federal Bureau o[ Prisons,

4 Relying on Abusaid and McClish’s characterization of the is-

sue as an open question in the circuit, some district courts de-
clined to apply the impossibility exception. See Domotor, 630 F.
Supp. 2d at 1375-1380; Gray v. Kinsey, 2009 WL 2634205, at *9
(N.D. Fla. 2009).
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610 F.3d 1271, 1272 (11th Cir. 2010). There, the
court declined to apply Heck, both because the clai-
mant was "not in custody" and because the action
would not "impl[y] the invalidity of his conviction."
Ibid. "This case," the court found, "is one in which
the alleged length of unlawful imprisonment--10
days--is obviously of a duration that a petition for
habeas relief could not have been filed and granted
while Plaintiff was unlawfully in custody." Ibid.
Judge Anderson concurred specially to emphasize his
view that Heck does not apply to individuals who
"are no longer in custody and who, despite due dili-
gence, could not have obtained habeas corpus relief."
Id. at 1273-1274 (Anderson, J., concurring specially).

2. Four circuits have rejected an impossibili-
ty exception.

In contrast, the First, Third, Fifth, and Eighth
Circuits have rejected an impossibility exception to
Heck.

In Figueroa v. Rivera, 147 F.3d 77, 79-81 (1st
Cir. 1998), a prisoner died while his habeas action
was pending, causing the court to dismiss it as moot.
Members of his family brought a civil claim, but the
First Circuit declined to "[c]reat[e] an equitable ex-
ception" to Heck. Id. at 81. Doing so, the Court rea-
soned, "would fly in the teeth of Heck." Ibid. Several
district courts in that circuit have recognized that
Figueroa rejected the rule, adopted by "several Cir-
cults," that "Heck would not apply where it is imposs-
ible as a matter of law for a plaintiff to meet the ’fa-
vorable termination’ rule." Limone v. United States,
271 F. Supp. 2d 345, 360 (D. Mass. 2003).’~ See also

5 The district court in Limone termed Figueroa’s reasoning
"puzzling," insofar as "adopting the Spencer discussion of ’fa-
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Aljammi, 2009 WL 3615977, at *3; Davis v. Schi-
fone, 185 F. Supp. 2d 95, 99 (D. Mass. 2002).

The Third Circuit has followed Figueroa. In
Gilles v. Davis, 427 F.3d 197, 209-210 (3d Cir. 2005),
the court "recognize[d] that concurring and dissent-
ing opinions in Spencer v. Kemna * * * question the
applicability of Heck to an individual * * * who has
no recourse under the habeas statute." But the court
"doubt[ed] that Heck has been undermined," and it
joined the First Circuit in holding that Heck applies,
even when habeas is impossible. Id. at 210. See also
Williams v. Consovoy, 453 F.3d 173, 177 (3d Cir.
2006) ([A] [Section] 1983 remedy is not available to a
litigant to whom habeas relief is no longer availa-
ble.").~

In Entzi v. Redmann, 485 F.3d 998, 1003-1004
(8th Cir. 2007), the Eighth Circuit also adopted Fi-
gueroa, concluding that the "favorable-termination
rule bars" a civil rights action, even "when habeas
corpus relief is unavailable." See also Abdullah v.
Minn., 261 F. App’x 926, 927 (8th Cir. 2008) (per cu-

vorable termination’ would not overrule or even weaken Heck
but rather would merely refine and explain its application to a
set of facts that was not before the Heck Court." Limone, 271 F.
Supp. 2d at 360-361.
s There appears to be some confusion in the Third Circuit,
however. Subsequent to the court’s published decision in Gilles,
the court, in an unpublished opinion, cited Second Circuit
precedent to recognize and apply the impossibility exception.
See Mendoza v. Meisel, 270 F. App’x 105, 107 (3d Cir. 2008) (per
curiam) ("Heck does not bar a [Section] 1983 claim where the
plaintiff is unable to challenge his conditions of confinement
through a petition for federal habeas corpus."). In Wilson, 535
F.3d at 267 n.6, the Fourth Circuit noted this apparent incon-
sistency. Such confusion highlights the need for the Court to
bring clarity to this pressing question.
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riam) (citing Entzi for proposition that a plaintiffs
"inability to obtain habeas relief does not preclude
application of Heck").

Finally, the Fifth Circuit, in Randell v. Johnson,
227 F.3d 300, 301-302 (5th Cir. 2000), likewise fol-
lowed Figueroa in rejecting an impossibility excep-
tion to Heck. The court thus refused to "relax Heck’s
universal favorable termination requirement for
plaintiffs who have no procedural vehicle to chal-
lenge their conviction." Id. at 301. In this case, the
court below relied exclusively on Randell, finding
that it "remains good law in this circuit." App., infra,
15a n.5.

B. The Question Presented, Which This
Court Has Expressly Acknowledged As
Open, Requires Resolution.

In Muhammad v. Close, 540 U.S. 749, 752 n.2
(2004), the Court granted certiorari on this very
question. See 539 U.S. at 925 (granting certiorari, in
part, to resolve "[w]hether a prison inmate who has
been, but is no longer, in administrative segregation
may bring a [Section] 1983 suit challenging the con-
ditions of his confinement (i.e. his prior placement in
administrative segregation) without first satisfying
the favorable termination requirement of Heck v.
Humphrey."). But because the Court decided the case
on other grounds, it had "no occasion to settle the is-
sue." Muhammad, 540 U.S. at 752 n.2. It did note,
however, that "Members of the Court have expressed
the view that unavailability of habeas for other rea-
sons may also dispense with the Heck requirement."
Ibid.

This lingering question is one of fundamental
importance. Resolution of this issue will determine
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whether individuals who have been convicted of a
crime--but have had no ability to obtain federal ha-
beas-may nonetheless use a federal forum to vindi-
cate a civil right. There can be no doubt that such
claims are of critical importance in the constitutional
structure. See Bounds v. Smith, 430 U.S. 817, 827
(1977) ("As this Court has constantly emphasized,
habeas corpus and civil rights actions are of funda-
mental importance in our constitutional scheme be-
cause they directly protect our most valued rights."
(alteration and quotations omitted)).

Like the lower courts (see page 12, su~gra), com-
mentators have often noted the existence of a circuit
split, frequently urging review by this Court. See,
e.g., Bruce Ellis Fein, Heck v. Humphrey After
Spencer v. Kemna, 28 NEW ENG. J. ON CRIM. & CIV.
CONFINEMENT 1, 25 (2002) (urging Supreme Court
review); Nancy J. King & Suzanna Sherry, Habeas
Corpus & State Sentencing Refor~n, 58 DUKE L.J. 1,
34 n.128 (2008) ("Courts have also divided about
whether the Heck favorable-termination rule applies
if the habeas remedy is unavailable"); Brian R.
Means, FEDERAL HABEAS MANUAL § 2:7 (2010); Jo-
seph D. Mueller, Note, Pardon Me, But Can You
Open That Door?, 29 CARDOZO L. REV. 443, 453-454
(2007); 3 Sheldon Nahmod, CIVIL R1G~TS & CIVIL LI-
BERTIES LITIGATION: THE LAW OF SECTION 1983 § 9:58
n.6 (2010) (recognizing "a split in the circuits"); Note,
Defining The Reach of Heck v. Humphrey, 121 HAR-
VARD L. REV. 868 (2008).

And granting certiorari in this case is particular-
ly important because the question presented has
substantial practical importance--it is litigated with
great frequency in the district courts across the
country. In the past three years, from January 2008
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to the present, the question of an impossibility excep-

tion to Heck’s favorable-termination requirement has

arisen at ]east 71 times in district courts.7 Four paid

7 A review of these decisions reveals that district courts con-

front this issue often, reaching vastly different results based on
nothing more than geography. And this survey likely unders-
tates the importance of the issue, which doubtless has arisen in
many unreported decisions, and--in light of settled circuit
precedent--gone un-litigated in others.

At least 38 district courts have applied an impossibility ex-
ception in some fashion over the past three years. Second Cir-
cult: Barmapov v. Barry, 2011 WL 32371, at *3-4 (E.D.N.Y.
2011); Hirsch v. Desmond, 2010 WL 3937303, at *4 n.5
(E.D.N.Y. 2010); Rodriguez v. Fischer, 2010 WL 438421, at *4
(E.D.N.Y. 2010); Major Tours, Inc. v. Colorel, 720 F. Supp. 2d
587, 600 n.7 (D.N.J. 2010); Morse v. Nelson, 2010 WL 466157,
at *4 (D. Conn. 2010); Rosato v. N.Y. Cnty. Dist. Att’ys Office,
2009 WL 4790849, at *4 (S.D.N.Y. 2009); Miner v. Goord, 646 F.
Supp. 2d 319, 323 (N.D.N.Y.); Wheeler v. Pataki, 2009 WL
674152, at *6 (N.D.N.Y. 2009); Crowell v. Kirkpatrick, 667 F.
Supp. 2d 391, 402 (D. Vt. 2009); Bock v. Gold, 2009 WL
2365330, at *2 (D. Vt. 2009); Tapp v. Tougas, 2008 WL
4371762, at "1 n.1 (N.D.N.Y. 2008); Jean-Laurent v. Hennessy,
2008 WL 5274322, at *3 (E.D.N.Y. 2008); El Badrawi v. Dep’t of
Homeland Sec., 579 F. Supp. 2d 249, 273 (D. Conn. 2008); Davis
v. Travis, 2008 WL 5191074, at *2 (S.D.N.Y. 2008); Peek v.
Cummins, 2008 WL 5110988, at *2 n.2 (W.D.N.Y. 2008);
Fourth Circuit: Oliver v. Conway City Magistrate Ct., 2010
WL 844646, at *4 n.5 (D.S.C. 2010); Davis v. Ozmint, 2010 WL
1294117, at *5 (D.S.C. 2010); Brown v. Ozmint, 2009 WL
2595633, at *5 n.8 (D.S.C. 2009); Sixth Circuit: Zar v. Payne,
2011 WL 93857, at *5 n.3 (S.D. Ohio 2011); Kirk v. Muskingum
Cnty. Ohio, 2010 WL 3719286, at *3 (S.D. Ohio 2010); Williams
v. Caruso, 2009 WL 960198, at "10-11 (E.D. Mich. 2009); Bal-
linger v. City of Lebanon, 2008 WL 4279583, at *4-5 (S.D. Ohio
2008); FerreI1 v. Seagraves, 2008 WL 4763435, at "1 (E.D. Tenn.
2008); Denton v. Hanifen, 2008 WL 655984, at *3 (W.D. Ky.
2008); Seventh Circuit: James, 2009 WL 2567910, at *2 (S.D.
Ill. 2009); Ninth Circuit: Armstrong v. Benito, 2010 WL
2572453, at *2 & n.2 (E.D. Cal. 2010); Beckway v. DeShong, 717
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F. Supp. 2d 908, 916-917 (N.D. Cal. 2010); Soos v. Mitchell,
2010 WL 3985037, at *5 (C.D. Cal. 2010); Medeiros v. Clark,
713 F. Supp. 2d 1043, 1055-1056 (E.D. Cal. 2010); West v.
Mont., 2010 WL 2683396, at *3-4 (D. Mont. 2010) (recognized
but not applicable under facts); Davis v. Oregon, 2009 WL
2475442, at *6 (D. Or. 2009); Flores v. Morgen, 2009 WL
1835905, at *8 (W.D. Wash. 2009); Battle v. Wick, 2008 WL
4766818, at *5 (W.D. Wash. 2008); Nickerson v. Portland Police
Bureau, 2008 WL 4449874, at *7-8 (D. Or. 2008); Quoc Xuong
Luu v. Singh, 2008 WL 961232, at "1 (E.D. Cal. 2008); Jayne v.
Schwarzenegger, 2008 WL 780708, at "1 (E.D. Cal. 2008); Wes-
becher v. Landaker, 2008 WL 2682614, at *4-5 (E.D. Cal. 2008)
(recognized but not applicable under facts); Mitchell v. City of
Gardena, 2008 WL 4189611, at *5 (C.D. Cal. 2008) (same).

In contrast, during that same period, at least 28 courts have
declined to permit an impossibility exception. See, e.g., First
Circuit: Aljammi, 2009 WL 3615977, at *3 (D.R.I. 2009);

Chasse v. Merrill, 2009 WL 837720, at "1 (D. Me. 2009); Third
Circuit: Kuniskas v. Walsk, 2010 WL 1390870, at *3 (M.D. Pa.
2010); Burch v. Pa., 2010 WL 1133336, at *4 (W.D. Pa. 2010);
Wood v. Pa. Bd. of Probation & Parole, 2009 WL 1913301, at *5
(W.D. Pa. 2009); Derrickson v. Nolan, 2008 WL 2888621, at *5
n.4 (W.D. Pa. 2008); Ference, 538 F. Supp. 2d at 790 (D.N.J.
2008); Jones v. Yale, 2008 WL 2522427, at *2 (E.D. Pa. 2008);
Fifth Circuit: Ross v. Cole, 2011 WL 196172, at *2 & n.13
(N.D. Tex. 2011); Jefferson v. La. Dep’t of Pub. Safety & Corr.,
2010 WL 2360713, at *3 n.1 (W.D. La. 2010); Roberson v.
Owens, 2010 WL 5185056, at *2 (E.D. Tex. 2010); Tippett v.
Foster, 2010 WL 2891119, at *2 (N.D. Tex. 2010); Joseph v. Tex.

Bd. of Pardons & Paroles, 2010 WL 723428, at *2 n.9 (W.D.
Tex. 2010); Whitehurst v. Reece, 2009 WL 2757203, at *2 n.2
(E.D. Tex. 2009); Roberson v. Davis, 2009 WL 4884101, at *3
(N.D. Tex. 2009); Kupka v. Livingston, 2009 WL 820002, at *3
(S.D. Tex. 2009); Brown v. Miss. Dep’t of Corr., 2008 WL
4960467, at *4 n.2 (S.D. Miss. 2008); Hearron v. Miss. Dep’t of
Corr., 2008 WL 4167796, at *2 (S.D. Miss. 2008); Coleman v.
Angelina Cnty. 217th Dist. Ct., 2008 WL 4755600, at *3 (E.D.

Tex. 2008); Timmons v. Quarterman, 2008 WL 483450, at *2
(N.D. Tex. 2008); Seventh Circuit: Malden, 2009 WL 2905594,
at "13-14 (N.D. Ill. 2009); Eighth Circuit: Welsand v. Heffel-
finger, 2009 WL 5033963, at *2 (D. Minn. 2009); Odom v. Kaiz-
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petitions for certiorari raising the issue have been
filed in the seven years since the Court was unable to
resolve the question in Muhammad, but none pro-
vided a clean vehicle with which to resolve the issue,s

er, 2009 WL 2709395, at *7-8 (D.N.D. 2009); Clark, 2008 WL
5236036, at "10 (D.N.D. 2008); Dible v. Scholl, 2008 WL
656076, at *4-5 (N.D. Iowa 2008); Nyssen v. Minn., 2008 WL
4999228, at *5 n.2 (D. Minn. 2008); Eleventh Circuit: Domo-
tor, 630 F. Supp. 2d at 1375-1380 (S.D. Fla. 2009); Gray, 2009
WL 2634205, at *9 (N.D. Fla. 2009).

Some courts have reserved the question. See Ferenc, 2010
WL 4667569, at *4 (N.D. Fla. 2010); Jones v. David, 2008 WL
5045951, at *3 (S.D. Fla. 2008). Yet others avoided the issue by
ruling on an alternative ground. See Deters v. Alcott, 2009 WL
3674674, at *2-3 (M.D. Fla. 2009); Messier v. Devine, 2009 WL
1321685, at *3-4 (S.D. Fla. 2009); Baker v. City of Hollywood,
2008 WL 2474665, at *6-7 (S.D. Fla. 2008).
s In Collins v. Ainsworth, No. 05-999, appellate jurisdiction of

the case was, at best, unclear. The district court granted partial
summary judgment in favor of defendants, and the plaintiffs
appealed prior to the issuance of a final order. See Notice of
Appeal, Collins v. Ainsworth, No. 01-cv-00081, Dkt. #147 (S.D.
Miss. Apr. 14, 2005). The court of appeals found jurisdiction on
the basis that plaintiffs had sought, in part, injunctive relief,
and thus appellate jurisdiction was appropriate pursuant to 28
U.S.C. § 1292(a)(1). See Collins v. Ainsworth, 177 F. App’x 377,
378 (5th Cir. 2005) (per curiam). But because the summary
judgment motion did not resolve a specific request for injunctive
relief, jurisdiction was highly questionable. Moreover, the peti-
tion raised a second question that was irrelevant to the disposi-
tion of the issue. See Br. in Opp. at 1, Collins, 547 U.S. 1055
(2006) (No. 05-999), 2006 WL 656627.

In Royal v. Durison, No. 07-1056, the petitioner sought appli-
cation of an impossibility exception notwithstanding the fact
that he had not diligently pursued his claim through habeas
during the extensive period of time that he was incarcerated.
Br. in Opp., at 3-13, Royal, 553 U.S. 1065 (2008) (No. 07-1056),
2008 WL 1803429. The petitioner first became aware of his al-
legedly unconstitutional sentence in 1984, but did not challenge
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Review by this Court is thus necessary to conclu-
sively settle this long-standing, important question.
This case presents an ideal opportunity to do so.

C. The Majority Approach Is Correct.

The majority of circuits that recognize an impos-
sibility exception to Heck’s favorable-termination
rule are correct. And the exception should apply
here, as the petitioner’s short period of incarcera-
tion--fourteen days--rendered a federal habeas
claim impossible.

1. Heck does not bar civil rights claims when the
circumstances of conviction--such as a short period
of incarceration or the imposition of a fine or proba-
tion only--render federal habeas relief impossible. At
bottom, Heck is a doctrine that emanates from the

it until 2004. Id. at 13. Because the petitioner in Royal was not
practically barred from pursuing federal habeas, that case did
not present the question at issue here.

In Hamilton County Public Defenders Commission v. Powers,
No. 07-1318, the impossibility exception was not cleanly pre-
sented because the lower court had concluded that Heck did not
apply to the case in any event because the challenge was to the
procedure that led to incarceration, not the incarceration itself.
See Powers, 501 F.3d at 603-605; see also Br. in Opp. at 7-13,
Powers, 129 S. Ct. 44 (2008) (No. 07-1318), 2008 WL 2620142
(arguing that the Heck bar was not at issue).

Finally, in Walker v. Munsell, No. 08-334, the petitioner pre-
sented the impossibility exception as one of four separate ques-
tions. See Cert. Pet. at i, Walker, 129 S. Ct. 629 (2008) (No. 08-
334). 2008 WL 4196712. In addition to the impossibility excep-
tion, petitioner contended that Heck should not apply to exces-
sive force claims, even in the context of a conviction for resist-
ing arrest (id. at 11-26), and also that respondents waived a
Heck defense by failing to assert it in the answer (id. at 30-31).
Review of the impossibility question would have necessitated
consideration of these subsidiary issues.



25

federal habeas statute. It is designed to protect fed-
eral habeas limitations from circumvention. When a
suit does not threaten federal habeas, Heck does not
apply.

When the Court established the favorable-
termination requirement in Heck, it presumed that
claimants would have the ability to access a federal
forum via a habeas petition to challenge a sentence
as in violation of the Constitution. Heck, 512 U.S. at
486-487. In Heck, the Court did not confront, and
consequently did not consider, a situation where an
individual, through no fault of his or her own, was
legally or practically precluded from pursuing a fed-
eral habeas action. Justice Souter specifically noted
that this is "a sensible way to read the opinion." Id.
at 500 (Souter, J., concurring).

An impossibility exception accords with the prin-
ciple underpinning Heck. The Court was motivated
by the concern that a civil rights claim seeking dam-
ages "would permit a collateral attack on the convic-
tion through the vehicle of a civil suit," thus circum-
venting the careful limitations on habeas corpus.
Heck, 512 U.S. at 484. Because "allowing a state
prisoner to proceed directly with a federal-court [Sec-
tion] 1983 attack on his conviction or sentence ’would
wholly frustrate explicit congressional intent’ as de-
clared in the habeas exhaustion requirement, the
statutory scheme must be read as precluding such
attacks." Heck, 512 U.S. at 498 (Souter, J., concur-
ring) (quoting Preiser, 411 U.S. at 489). Viewed in
this light, Heck--and the federal habeas statute it is
designed to protect--has no bearing on individuals
unable to present a federal habeas claim, "people
who were merely fined, for example, or who have
completed short terms of imprisonment, probation,
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or parole, or who discover (through no fault of their
own) a constitutional violation after full expiration of
their sentences." Id at 500 (Souter, J., concurring).

Heck is thus best understood as recognizing that
the federal habeas statute--which itself is a form of
civil rights remedy--limits the availability of other
federal remedies. When an individual may obtain re-
lief through the federal habeas statute, he or she
must use this specialized remedy to challenge a con-
viction. But individuals who have never come within
the scope of federal habeas cannot be barred from the
federal courts. This approach properly "[h]armon-
iz[es] [Section] 1983 and the habeas statute." Heck,
512 U.S. at 501 (Souter, J., concurring). To hold oth-
erwise would "shut off federal courts altogether to
claims that fall within the plain language of [Section]
1983," without any statutory basis. Ibid.

In Spencer, 523 U.S. 1, five Members of the Court
interpreted Heck’s favorable-termination require-
ment precisely this way. Concurring for himself and
Justices O’Connor, Ginsburg, and Breyer, Justice
Souter wrote that "a former prisoner, no longer ’in
custody’ may bring a [Section] 1983 action establish-
ing the unconstitutionality of a conviction or con-
finement without being bound to satisfy a favorable
termination requirement that it would be impossible
as a matter of law for him to satisfy." Id. at 21 (Sou-
ter, J., concurring). In dissent, Justice Stevens also
agreed that a claimant without a habeas remedy
"may bring an action under [Section] 1983." Id. at 25
n.8 (Stevens, J., dissenting).9 As the majority of cir-
cuits have found, this approach should control.

9 To be sure, other language in the Court’s opinions may cast

doubt on this conclusion. See Heck, 512 U.S. at 490 n.10 (the
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And there can be little doubt that this result is
correct insofar as this Court has confirmed that the
Heck doctrine emanates from the federal habeas sta-
tute. In Nelson v. Campbell, 541 U.S. 637 (2004), for
example, the Court found that Section 1983 was the
appropriate means to challenge the method of execu-
tion. In finding Heck not applicable, the Court ex-
plained that the ’"favorable termination’ requirement
is necessary to prevent inmates from doing indirectly
through damages actions what they could not do di-
rectly by seeking injunctive relief--challenge the fact
or duration of their confinement without complying
with the procedural limitations of the federal habeas
statute." Id. at 647-648. It is the "procedural limita-
tions" of federal habeas that inform the scope and
contours of Heck.

Similarly, in Wilkinson v. Dotson, 544 U.S. 74, 81
(2005), the Court explained that the Heck-bar applies
in areas that "fall within habeas’ exclusive domain."
That is to say, "the Court has focused on the need to
ensure that state prisoners use only habeas corpus
(or similar state) remedies when they seek to invali-
date the duration of their confinement--either direct-
ly through an injunction compelling speedier release
or indirectly through a judicial determination that
necessarily implies the unlawfulness of the State’s
custody." Ibid.

Thus, because Heck is coterminous with federal
habeas, where an individual had no possible access

favorable-termination requirement "is not rendered inapplica-
ble by the fortuity that a convicted criminal is no longer incar-
cerated"). See also Spencer, 523 U.S. at 17 (disagreeing with
proposition that "a [Section] 1983 action for damages must al-
ways and everywhere be available"). The uncertainty engen-
dered by these statements further suggests the need for review.
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to the habeas remedy, Heck does not apply. Any oth-
er result would leave many categories of individu-
als-such those incarcerated for short periods of
time; individuals sentenced only to probation, a fine,
or community service; and persons who uncover evi-
dence of a constitutional violation after release from
custody--without any access to a federal forum
where they may present challenges to their state
convictions. Nothing in the federal habeas statute
compels, much less suggests, such an untoward re-
sult. Instead, the federal forum should remain open
to such claims, limited only to the extent necessary
to protect the habeas statute against circumvention.

2. Petitioner’s short period of incarceration ren-
dered federal habeas relief unavailable. Petitioner
was incarcerated for fourteen days. It was thus im-
possible for her to exhaust state remedies (see 28
U.S.C. § 225400) & (c)), much less file and prevail on
a federal habeas petition during this time. See, e.g.,
Ferrell, 2008 WL 4763435, at *1 ("Plaintiff was sen-
tenced to only thirty days in jail. The length of his
sentence effectively precluded him from seeking any
resolution to his challenges to his incarceration
through federal habeas corpus." (citation omitted)).
Heck’s favorable-termination requirement,accor-
dingly, does not apply in these circumstances.

CONCLUSION

The petition for a writ of certiorari should be
granted.
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