
No. 10-

IN THE

Supreme Court of the United States

ON PETITION FOR A WRIT OF CERTIORARI TO THE

UNITED STATES COURT OF APPEALS FOR THE NINTH CIRCUIT

A
(800) 274-3321 • (800) 359-6859

 LUIS MARIANO MARTINEZ,

Petitioner,

v.

DORA SCHRIRO,

Respondent.

PETITION FOR A WRIT OF CERTIORARI

234520

ROBERT BARTELS

Counsel of Record
SANDRA DAY O’CONNOR COLLEGE OF LAW

ARIZONA STATE UNIVERSITY

Tempe, AZ 85287-7906
(480) 965-7053
Robert.Bartels@asu.edu

Attorney for Petitioner



i

QUESTION PRESENTED

Whether a defendant in a state criminal case who is 
prohibited by state law from raising on direct appeal any 
claim of ineffective assistance of trial counsel, but who 
has a state-law right to raise such a claim in a fi rst post-
conviction proceeding, has a federal constitutional right 
to effective assistance of fi rst post-conviction counsel 
specifi cally with respect to his ineffective-assistance-of-
trial-counsel claim.
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OPINIONS BELOW

The relevant decisions and opinions of the Maricopa 
County Superior Court, the Arizona Court of Appeals, 
the Supreme Court of Arizona, United States Magistrate 
Judge Mark E. Aspey, the United States District Court 
for the District of Arizona, and the Ninth Circuit Court 
of Appeals and are reproduced in the Appendix to this 
Petition. The panel opinion of the Ninth Circuit Court of 
Appeals is reported as Martinez v. Schriro, 623 F.3d 731 
(9th Cir. 2010).

JURISDICTION 

The Court of Appeals denied rehearing on November 
5, 2010. (App. at 84a). This petition is being fi led within 90 
days after entry of that judgment, pursuant to Supreme 
Court Rules 13.1 and 13.3. This Court has jurisdiction 
under 28 U.S.C. § 1254(1).

CONSTITUTIONAL PROVISIONS INVOLVED

The Sixth Amendment to the United States 
Constitution provides that “[i]n all criminal prosecutions, 
the accused shall enjoy the right . . . to have the Assistance 
of Counsel for his defence.”

The Fourteenth Amendment to the United States 
Constitution provides that “[n]o State shall . . . deprive 
any person of life, liberty, or property, without due process 
of law; nor deny to any person within its jurisdiction the 
equal protection of the laws.”
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STATEMENT OF THE CASE

I. State Court Proceedings

A. Evidence Presented at Trial

1. Petitioner was charged in the state trial court with 
two counts of sexual conduct with a person under the 
age of fi fteen. 623 F.3d at 733 (App. at 3a). The State’s 
theory was that Petitioner had sexual intercourse with 
his stepdaughter, Lacey, on two occasions during the 
morning of July 10, 1999. (Federal Habeas Corpus Petition 
[hereinafter “Habeas Pet.”], District Court DN 1, at 8.)

2. Lacey testifi ed at some length at trial, but she 
stated that she did not remember much of what had (or 
had not) happened on July 10, 1999 and for the weeks that 
followed. (Id.). On cross-examination, however, Lacey 
testifi ed that Petitioner did not try to have sex with her 
or “put his penis up against” her. (Id.).

3. Although Lacey’s trial testimony did not inculpate 
Petitioner, the State was permitted to offer testimony 
that Lacey had made statements prior to trial indicating 
that Petitioner had rubbed her “private area” and twice 
had put his “private area” inside her “private area.” (Id.). 
On the other hand, there was evidence that Lacey had 
recanted her accusations against Petitioner during later 
pretrial conversations with several people. (Id.). Lacey’s 
recantations were consistent with Petitioner’s exculpatory 
statements to the police. (Id. at 67).

4. The prosecution sought to explain Lacey’s 
recantations primarily by arguing that they were the 
result of her mother’s failure to believe or support Lacey’s 
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initial accusations against Petitioner. (Id. at 11]). In this 
regard, the prosecution relied heavily on expert testimony 
by a social worker, Wendy Dutton, that “a range of 
research” indicated that recantations by children of true 
accusations of sexual abuse most commonly were caused 
by a “lack of support from the mother of the victim.” (Id.). 
Defense counsel did not seek to obtain or present expert 
testimony to refute Ms. Dutton’s opinions, even though 
such testimony was available. (Id. at 12-13).

5. The State presented evidence that a nightgown 
that Lacey was wearing when the police arrived at the 
Martinez residence on the morning of July 10, 1999 
contained semen stains that matched Petitioner’s DNA. 
(Id.). However, the evidence also indicated that it was not 
possible to determine when the semen had been deposited 
on the nightgown, that semen still could be found on a 
garment even after it had been washed, that the extremely 
low sperm count in the semen samples on the nightgown 
could have resulted from washing, and that Lacey might 
have taken her nightgown from a pile of dirty laundry. 
(Id.). Moreover, vaginal swabs collected during a sexual 
assault examination on the day of the alleged assaults did 
not contain semen; and the same examination also did not 
disclose any evidence of injury or trauma on Lacey’s body, 
including her vaginal area. (Id.).1

6. Petitioner was convicted on both of the counts 
against him, and he was sentenced to consecutive terms 
of 35 years to life. 623 F.3d at 733 (App. at 3a).

1. Trial counsel ineffectively failed to present additional 
evidence providing an exculpatory explanation for the State’s 
DNA evidence. (Id. at 17-19).
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B. State  Appellate  and Post- Conv iction 
Proceedings

1. On direct appeal, Petitioner raised issues that 
are not relevant to this Petition. The Arizona Court of 
Appeals affi rmed Petitioner’s convictions, and the Arizona 
Supreme Court denied review. Id.

2. In May 2002, during the pendency of Petitioner’s 
direct appeal but without his authorization, his court-
appointed appellate counsel, Harriette Levitt, fi led a 
Notice of Post-Conviction Relief. Id. at 733-34 (App. 
at 3a-4a). Under Arizona law, a convicted defendant 
commences a post-conviction relief proceeding by fi ling 
a “notice” of post-conviction relief” that does not include 
the defendant’s claims for relief, which are to be stated in 
a subsequent “petition.” Id. at 734 (App. at 3a). 

3. There was no reason for Ms. Levitt to file a 
Notice of Post-Conviction Relief before the conclusion of 
Petitioner’s direct appeal.2 That Ms. Levitt in fact had 
no such reason became apparent in February 2003, when 
-- without having communicated with Petitioner’s trial 
counsel, and without Petitioner’s consent -- she fi led with 
the state trial court a statement (a) asserting that she had 
“reviewed the transcripts and trial fi le and [could] fi nd no 
colorable claims pursuant to Rule 32” and (b) requesting 
that the court issue an order granting Petitioner 45 days 
to fi le a pro se petition for post-conviction relief. Id. (App. 
at 4a); Habeas Pet. at 35. Ms. Levitt then failed effectively 

2. Under Ariz.R.Crim.P. 32.4(a), a notice of post-conviction 
relief must be fi led “within 30 days after the issuance of the order 
and mandate in the direct appeal.”
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to inform Petitioner that he needed to fi le his own petition,3 
and he did not do so. 623 F.3d at 734 (App. at 4a). On April 
28, 2003, the state trial court dismissed the pending post-
conviction Notice. Id.

4. Represented by new counsel, Petitioner fi led a 
Notice of Post-Conviction Relief in the state trial court on 
October 18, 2004, and a timely Petition for Post-Conviction 
Relief on February 7, 2005. Id. The Petition alleged that 
Petitioner’s trial counsel was ineffective, in violation of 
the Sixth and Fourteenth Amendments to the United 
States Constitution, in several respects including failing 
to object to Ms. Dutton’s expert testimony regarding the 
alleged victim’s recantations, even though that testimony 
was inadmissible under state law; failing to research the 
purported basis for Ms. Dutton’s testimony or to present 
readily available expert testimony that Ms. Dutton’s 
testimony was inaccurate and misleading in light of 
the empirical literature in the fi eld; failing to impeach 
an important prosecution witness with his own police 
report; failing to discover or present additional compelling 
evidence that the alleged victim’s initial accusations were 
false and her subsequent recantations true; and failing to 
present exculpatory evidence relating the State’s DNA 
evidence. Id. (App. at 4a); Habeas Pet. at 10-20, 22-25.4

3. Ms. Levitt’s letters to Petitioner were written in English 
-- even after Petitioner had informed her, in Spanish, that he did 
not read English and did not “understand anything of what is 
happening.” (Habeas Pet. at 36).

4. Petitioner also argued in the second post-conviction 
relief proceeding -- in the state trial court, the Arizona Court of 
Appeals, and the Arizona Supreme Court -- that he had a federal 
constitutional right to effective assistance of fi rst post-conviction 
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5. The state trial court dismissed the post-conviction 
relief Petition without a hearing, fi nding that Petitioner’s 
claims were “precluded,” under Ariz.R.Crim.P. 32.2(a), 
because Ms. Levitt had not raised those claims in the 
aborted fi rst post-conviction relief proceeding described 
above. 623 F.3d at 734 (App. at 5a). The Arizona Court of 
Appeals granted review but denied relief, solely on the 
ground that Petitioner’s claim was precluded because it 
could have been raised in the previous post-conviction 
proceeding. Id.; App. at 81a-83a. The Arizona Supreme 
Court denied review without opinion. 623 F.3d at 734 
(App. at 5a).

II. Federal Habeas Corpus Proceedings

1. Petitioner fi led a Petition for a Writ of Habeas 
Corpus on April 24, 2008, pursuant to 28 U.S.C. §§ 
2241(a) and 2254(a). Id. The Petition asserted the above-
referenced federal ineffective-assistance-of-counsel claim, 
and it argued that the claim was not subject to procedural 
default because Petitioner had not received the effective 
assistance of fi rst post-conviction counsel, with respect 
to his ineffective-assistance-of-counsel claim, to which 
he was entitled under the United States Constitution. Id.; 
Habeas Pet. at 67-83, 87-94.

2. On December 12, 2008, the District Court issued 
an Order denying the Petition solely on the ground that 
Petitioner’s claim was procedurally defaulted. 623 F.3d 
at 734 (App. at 5a). 

counsel with respect to his ineffective-assistance-of-trial-counsel 
claim, but that Ms. Levitt had performed ineffectively. (Habeas 
Ex. 4 at 18-19; Habeas Ex. 9 at 5; App. at 8-9; Habeas Ex. 10 at 
5-8). Thus, Petitioner exhausted the issue presented in this Petition 
under Edwards v. Carpenter, 529 U.S. 446, 450-51 (2000).
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3. After Petitioner fi led a timely Notice of Appeal, 
the District Court issued a Certifi cate of Appealability 
with respect to two related issues: “1) whether Arizona’s 
procedural bar, as applied in this case, is an adequate 
and independent state law ground for denying relief; 
[and] 2) whether Petitioner has shown cause to excuse his 
procedural default.” Id.

4. On September 27, 2010, the Court of Appeals issued 
a panel Opinion affi rming the judgment of the District 
Court. Martinez v. Schriro, supra. The Court of Appeals’ 
ruling was based on its holding that Petitioner did not 
have a federal right to effective assistance of his fi rst 
post-conviction relief counsel with regard to his federal 
ineffective-assistance-of-trial-counsel claim, and that the 
claim therefore was procedurally defaulted. 623 F.3d at 
735-43 (App. at 6a-25a).

5. On October 11, 2010, Petitioner filed a timely 
Petition for Panel Rehearing and Rehearing En Banc. 
That Petition was denied on November 5, 2010. (App. at 
84a).

III. Basis for Federal Jurisdiction in the Court of First 
Instance

The District Court had jurisdiction of this habeas 
corpus action under 28 U.S.C. §§ 2241(a), 2241(c)(3), and 
2254(a).
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ARGUMENT

The Court of Appeals’ dispositive holding that 
Petitioner did not have a federal right to effective 
assistance of fi rst post-conviction counsel with respect 
to any ineffective-assistance-of-trial-counsel claim, even 
though the fi rst post-conviction proceeding provided the 
fi rst opportunity for Petitioner to raise such a claim, was 
contrary to this Court’s decisions in Douglas v. California, 
372 U.S. 353 (1963), and Halbert v. Michigan, 545 U.S. 
605 (2005).

I. Petitioner’s Federal Ineffective-Assistance-of-
Trial-Counsel Claim is Not Subject to Procedural 
Default for Two Related Reasons

As noted above, the state courts denied Petitioner’s 
ineffective-assistance-of-trial-counsel claim on the 
procedural ground that the claim was not raised in the 
aborted fi rst post-conviction “proceeding” and therefore 
was precluded in the second post-conviction proceeding. 
Petitioner of course agrees with the Court of Appeals, 623 
F.3d at 735 (App. at 6a-7a), that a federal habeas corpus 
court may not reach the merits of a claim which the state 
courts have denied on a procedural ground if that ground 
is “adequate and independent,” unless the petitioner can 
demonstrate “cause and prejudice to excuse his default” 
(or show that failure to reach the merits would “result 
in a fundamental miscarriage of justice”). Coleman v. 
Thompson, 501 U.S. 722, 750 (1991); Wainwright v. Sykes, 
433 U.S. 72, 90 (1977). In this case, however, there are 
two related, but independently suffi cient, reasons why 
Petitioner’s ineffective-assistance-of-trial-counsel claim 
was not procedurally defaulted: (A) the procedural ground 
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on which the Arizona Court of Appeals denied Petitioner’s 
claim was not “adequate”; and (B) there is cause and 
prejudice to excuse any “adequate” default.

A. The procedural ground on which the state 
court denied Petitioner’s federal claims was 
not “adequate”

As the Court of Appeals recognized, a “state 
procedural rule is not adequate to bar federal review 
if that ‘state procedural rule frustrates the exercise of 
a federal right.’” 623 F.3d at 742 (App. at 6a) (quoting 
Hoffman v. Arave, 236 F.3d 523, 531 (9th Cir.), cert. 
denied, 534 U.S. 944 (2001)); see also Staub v. City of 
Baxley, 355 U.S. 313, 319-20 (1958); Reece v. Georgia, 
350 U.S. 85, 88-90 (1955). As the following paragraphs 
will show, the state courts’ procedural ruling in this 
case -- that Petitioner’s federal claims were precluded 
because of the failure of his fi rst post-conviction counsel 
to raise them, regardless of whether or not she performed 
effectively -- was not adequate to prohibit federal-court 
review because it frustrated the protection of two related 
federal rights: (a) Petitioner’s right to effective assistance 
of fi rst post-conviction counsel specifi cally with respect 
to any ineffective-assistance-of-trial-counsel claim, and 
(b) Petitioner’s underlying right to effective assistance of 
trial counsel.

1. The “adequacy” argument stated above depends 
in part on the proposition that Petitioner, as an Arizona 
defendant, had a federal constitutional right to effective 
assistance of his fi rst post-conviction counsel, specifi cally 
and only with respect to any claim of ineffective assistance 
of trial counsel. In Coleman v. Thompson, this Court 
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stated the general rule that “there is no right to counsel 
in state collateral proceedings.” 501 U.S. at 755. But this 
Court then recognized that there might be an exception to 
that general rule when “state collateral review is the fi rst 
place a prisoner can present a challenge to his conviction.” 
Id. The following paragraphs will demonstrate that there 
is such an exception, in the specifi c circumstances of this 
case, under Douglas v. California, 372 U.S. 353 (1963), 
and Halbert v. Michigan, 545 U.S. 605 (2005):

 a. The defendant in Halbert, after being convicted 
on a plea of nolo contendere, requested that counsel be 
appointed to represent him in applying for leave to appeal, 
but the Michigan courts denied that request. 545 U.S. 
at 609. This Court, however, held that the due process 
and equal protection guarantees of the Fourteenth 
Amendment required “the appointment of counsel for 
[Michigan] defendants, convicted on their pleas, who 
[sought] access to fi rst-tier review” -- even though such 
review was discretionary, rather than of right. Id. at 
610. This holding was based on this Court’s conclusion 
that Douglas -- rather than Ross v. Moffi tt, 417 U.S. 600 
(1974)5 -- provided “the controlling instruction.” 545 U.S. 
at 616-17. That conclusion in turn was based on two factors: 
(i) “in determining how to dispose of an application for 
leave to appeal, Michigan’s intermediate appellate court 
looks to the merits of the claims made in the application”; 
and (ii) “indigent defendants pursuing fi rst-tier review 
[i.e., their fi rst available opportunity for review] in the 
Court of Appeals are generally ill equipped to represent 
themselves,” in part because they (unlike the defendant in 
Ross) have no prior briefi ng by counsel of relevant issues 
to present to the reviewing court. Id. at 617, 618-22.

5. Ross is discussed in Argument section II, infra.
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 b. The holdings and rationale in Halbert and 
Douglas clearly apply to the ineffective-assistance-of-
trial-counsel claim in this case. With respect to that claim, 
the “fi rst tier” of review that was available to Petitioner 
was a state post-conviction relief petition -- because he 
was not permitted to raise the claim on direct appeal 
under Arizona law. State v. Spreitz, 202 Ariz. 1, 3, 39 
P.3d 525, 527 (2002). Moreover, the two additional Halbert 
factors discussed in the preceding paragraph are fully 
satisfi ed here: (i) In deciding how to dispose of ineffective-
assistance-of-trial counsel claims raised in a fi rst post-
conviction relief proceeding, an Arizona trial court “looks 
to the merits of the claims”; and (ii) defendants pursuing 
fi rst-tier review of ineffective-assistance-of-trial-counsel 
claims have received no prior assistance of counsel, 
and otherwise are especially “ill equipped to represent 
themselves,” with regard to such claims. Indeed, Douglas 
is even more “controlling” in this case than in Halbert: 
While the “appeal” at issue in Halbert was discretionary, 
an Arizona defendant has a right to obtain review of an 
ineffective-assistance-of-counsel claim on the merits in a 
timely fi rst post-conviction relief petition. Ariz.R.Crim.P. 
32.1(a), 32.4(c)(2).

 c. The preceding paragraphs demonstrate that 
an Arizona defendant pursuing his first opportunity 
for review of ineffective-assistance-of-trial-counsel 
claims (necessarily in a Rule 32 post-conviction relief 
proceeding) has a constitutional right to appointed counsel 
under Douglas and Halbert. That means that such a 
defendant also is entitled to constitutionally effective 
assistance of counsel on such fi rst-tier review. Strickland 
v. Washington, 466 U.S. 668, 684-86 (1984) (“the right to 
counsel is the right to the effective assistance of counsel”).
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3. As noted above, when an Arizona defendant is 
deprived of his federal right to effective assistance of trial 
counsel, his fi rst and only recourse is to fi le a petition for 
post-conviction relief, which he has a right to do under 
Ariz.R.Crim.P. 32.1(a). Like the defendants in Douglas and 
Halbert, however, a defendant is ill-equipped to litigate an 
ineffective-assistance-of-trial-counsel claim without the 
assistance of post-conviction counsel -- and such assistance 
is of little use if it is not effective. Thus, the state courts’ 
ruling that Petitioner’s ineffective-assistance-of-trial-
counsel claim was “precluded” because his fi rst post-
conviction counsel failed to raise it -- regardless of whether 
or not fi rst post-conviction counsel performed effectively 
-- frustrated the protection of Petitioner’s federal right 
to effective assistance of trial counsel; and it did so by 
denying Petitioner’s federal right to effective assistance 
of fi rst-tier-review counsel with respect to ineffective 
assistance of trial counsel under Douglas and Halbert.

B. There is cause and prejudice to excuse any 
procedural default of Petitioner’s ineffective-
assistance-of-trial-counsel claims

Even if the purely procedural ground for the Arizona 
Court of Appeals’ decision in this case had been adequate 
and independent, there would be cause and prejudice to 
excuse the procedural default if Petitioner could show 
that fi rst post-conviction counsel was unconstitutionally 
ineffective. Coleman, 501 U.S. at 753-54 (“Attorney error 
that constitutes ineffective assistance of counsel is cause”). 
Argument sections I(A)(1) and (2) have demonstrated that 
Petitioner did have a federal right to effective assistance of 
fi rst post-conviction counsel, specifi cally with respect to his 
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ineffective-assistance-of-trial-counsel claims; and under 
Coleman a violation of that right constituted cause and 
prejudice for any procedural default of Petitioner’s federal 
claims in the fi rst post-conviction relief proceedings. 

II. The Court of Appeals Misapplied This Court’s 
Decisions In Holding That There Was No Right To 
Effective Assistance of Counsel On “First-Tier” 
Review Of Ineffective-Assistance-Of-Trial-Counsel 
Claims in Arizona

The Court of Appeals’ discussion of the holdings in 
Douglas, Ross, and Halbert, 623 F.3d at 737-39 (App. at 
10a-16a), is thorough and accurate, as such. However, the 
Court of Appeals’ application of those holdings to this case, 
id. at 739-42 (App. at 16a-23a), is fundamentally fl awed 
in several respects:

A. The Court of Appeals’ analysis of whether this 
case is controlled by Douglas and Halbert, or by Ross, 
begins (appropriately) with a critical question: whether 
Petitioner’s first state post-conviction proceeding 
amounted to “fi rst-tier” review. Id. at 740 (App. at 17a). 
In that regard, the Court of Appeals concludes that 
“[t]his case is more like Ross than Halbert”:

Martinez has already received direct review 
of his conviction and received the assistance 
of counsel in connection with that appeal. . . . 
Even if collateral review presents the fi rst tier 
of review for Martinez’ ineffective assistance of 
[trial] counsel claim, we conclude that Martinez’ 
action is not analogous to a direct appeal -- or 
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the fi rst opportunity for him to obtain review of 
his conviction -- so as to entitle him to effective 
counsel.

Id. (App. at 18a). With respect, this rationale is neither 
consistent with the holdings and reasoning in Douglas 
and Halbert nor supported by Ross:

 1. As the above-quoted passage from the Court 
of Appeals’ opinion recognizes, the fact that Petitioner 
was prohibited from raising his ineffective-assistance 
claim in his “direct appeal” from his conviction meant 
that the fi rst post-conviction proceeding was “the fi rst 
tier of review” for that claim; and with respect to that 
claim, Petitioner certainly had not “already received the 
assistance of counsel in connection with that fi rst appeal.” 
Thus, for Petitioner’s ineffective-assistance claim the fi rst 
post-conviction proceeding fully implicated the “fi rst tier” 
due process and equal protection concerns that underlay 
Douglas and Halbert.

 2. The foregoing effectively suggests how clearly 
Ross is distinguishable from this case. In Ross, the 
discretionary review proceedings in which the defendant 
sought appointed counsel necessarily were restricted to 
claims that the defendant already had litigated in the 
state court of appeals -- with appointed counsel. 417 U.S. 
at 603-604. Thus, those discretionary review proceedings 
provided second (or third) tier review for all of Moffi tt’s 
claims; and Moffitt -- unlike Petitioner -- really had 
“already received the assistance of counsel” for those 
claims.6

6. In Douglas, this Court noted that it was not concerned 
with the right to counsel “for the preparation of a petition for 
discretionary or mandatory review beyond the stage in the 
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 3. The Court of Appeals’ f lawed reasoning 
regarding “fi rst tier” review implies that if an Arizona 
defendant fi led a notice and petition for post-conviction 
relief alleging ineffective assistance of trial counsel 
before he fi led a notice of direct appeal [as he could under 
Ariz.R.Crim.P. 31.3 and 32.4(a)], he would be entitled 
to effective assistance of counsel in the post-conviction 
proceedings -- but not with respect to any issues that had 
to be raised on direct appeal. Such a result would make 
no sense in terms of the holdings in Douglas and Halbert 
(and Ross).

 4. The Court of Appeals’ position regarding 
“fi rst tier” review also would mean that the State could 
deprive a defendant of his right to effective assistance of 
counsel with respect to fi rst-tier review of any federal 
constitutional claim simply by (i) restricting direct appeal 
to state-law errors and (ii) requiring all federal errors to 
be raised by means of a “post-conviction” petition. Such a 
result would not be consistent with the holdings in Douglas 
and Halbert, or with Halbert’s explicit statement that the 
right to counsel on fi rst-tier review is not dependent on 
whether such review is labelled an “appeal.” 545 U.S. at 
619.

B. With respect to Petitioner’s argument that a pro 
se defendant is “ill equipped” to represent himself in the 
proceeding that provides the fi rst opportunity to raise and 
litigate an ineffective-assistance-of-trial counsel claim, 
the Court of Appeals’ reasoning is that 

appellate process at which the claims have once been presented by 
a lawyer and passed upon by an appellate court.” 372 U.S. at 356 
(emphasis added). And in Ross, this Court stated that the State 
had a duty “only to assure [that an] indigent defendant [had] an 
adequate opportunity to present his claims fairly in the context 
of the State’s appellate process.” 417 U.S. at 616 (emphasis added).
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Martinez faces a lesser handicap in pursuing 
collateral review than a defendant pursuing 
a first appeal, as in Douglas and Halbert. 
Martinez has already received the assistance 
of appellate counsel in a prior proceeding, like 
the petitioner in Ross. 

. . . . A defendant seeking second-tier review 
will have received the assistance of counsel in 
connection with direct review, and would have 
“at the very least, a transcript or other record 
of trial proceedings, a brief on his behalf in 
the Court of Appeals setting forth his claims 
of error, and in many cases an opinion by the 
Court of Appeals disposing of his case.”

623 F.3d at 741 (App. at 19a) (quoting Ross, 417 U.S. at 
615). The above-quoted statements of course are true 
when “collateral” review involves the same claims as a 
prior direct appeal -- but they do not apply at all to this 
case, in which the fi rst post-conviction proceeding was, 
as a matter of state law, Petitioner’s fi rst opportunity to 
raise an ineffective-assistance-of-trial-counsel claim:

 1. The “assistance of appellate counsel in a prior 
proceeding” that Petitioner received (on direct appeal) 
could not have had anything to do with any ineffective-
assistance-of-trial-counsel claim, since such claims were 
prohibited on direct appeal. Similarly, neither the “brief 
on his behalf in the [Arizona] Court of Appeals” nor any 
“opinion by the Court of Appeals disposing of his case” on 
direct appeal could have involved any claim of ineffective 
assistance of trial counsel.
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 2. A “transcript or other record of trial proceedings” 
would be inadequate to evaluate the effectiveness of trial 
counsel, which often depends on what trial counsel did (or 
did not do) outside the record.

 3. Given the purpose of the right to effective 
assistance of counsel, a defendant obviously is especially 
ill equipped to represent himself with respect to an 
ineffective-assistance claim.

C. With regard to Petitioner’s argument that his 
case satisfi es Halbert’s second factor regarding fi rst-
tier review because an Arizona trial court considering 
an ineffective-assistance claim in a fi rst post-conviction 
proceeding must “look to the merits” of the claim, the 
Court of Appeals points out that Douglas and Halbert both 
involved discretionary review proceedings in which the 
reviewing courts looked to the merits of the defendants’ 
claims in performing a “gatekeeping” function. 623 F.3d 
at 741 (App. at 20a). But that point does nothing to counter 
Petitioner’s argument or distinguish Douglas and Halbert: 
In both of those decisions, this Court’s point was that 
even though the reviewing courts were performing a 
gatekeeping function, they looked to the merits in doing 
so. 372 U.S. at 354-57; 545 U.S. at 612, 617-19. The fact 
that an Arizona trial court presented with an ineffective 
assistance claim in a fi rst post-conviction proceeding 
has no gatekeeping function, but instead must address 
the merits directly, makes Douglas even more clearly 
controlling in this case than in Halbert.7

7. Moreover, it does not matter that “there is no impediment 
to the fi rst tier of appeal,” 623 F.3d at 741 (App. at 20a) (emphasis 
added) -- because Petitioner was prohibited from raising any 
ineffective-assistance claim on direct appeal.
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D. The preceding paragraph effectively demonstrates 
why it is not relevant that

discretionary appeal to a state Supreme Court 
or to the United States Supreme Court is not 
intended to correct error in individual cases, 
but rather to address questions of public 
importance, critical issues of law, confl icts in 
the decisions of relevant courts, and so forth.

623 F.3d at 741 (App. at 21a). In a fi rst post-conviction 
proceeding, an Arizona trial court has no discretion 
whether to rule on an ineffective-assistance claims based 
on considerations of public importance (or anything else); 
and contrary to the Court of Appeals’ suggestion, id. at 
742 (App. at 21a), with respect to such claims the Arizona 
trial courts do perform an “error correction function” 
-- under State v. Spreitz, supra, and Ariz. R. Crim. P. 
32.1(a) and 32.4(c)(2) -- that is precisely “analogous to 
an appellate court hearing a criminal defendant’s direct 
appeal as of right.”8

E. With regard to the Court of Appeals’ “return” 
to Douglas and its due process and equal protection 
rationales, 623 F.3d at 742 (App. at 21a-22a), it suffi ces 
to point out that every reason that the Court of Appeals 
offers for not applying due process and equal protection 

8. In the Arizona context, the Court of Appeals also is 
incorrect in asserting that post-conviction relief “is not part of 
the criminal proceeding itself, and it is in fact considered to be 
civil in nature,” 623 F.3d at 742 (App. at 21a): Rule 32.3 of the 
Arizona Rules of Criminal Procedure specifi cally provides that a 
post-conviction relief proceeding “is part of the original criminal 
action and not a separate action.”
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principles to this case would apply equally to Douglas 
and Halbert -- in both of which this Court found those 
principles to be applicable. 372 U.S. at 355-57; 545 U.S. 
at 610.9

F. The Court of Appeals’ discussion of Petitioner’s 
argument for a very specifi c “exception to the general 
rule that there is no right to counsel in collateral review” 
concludes with the proposition that “this exception would 
swallow the general rule.” 623 F.3d at 742 (App. at 23a). 
While this statement is cryptic, it is supported by a citation 
to Bonin v. Calderon, 77 F.3d 1155, 1160 (9th Cir. 1996) 
[Bonin III] -- which in turn cites to Bonin v. Vasquez, 999 
F.2d 425 (9th Cir. 1993) [Bonin I], in which the Court of 
Appeals offered the following rationale:

The actual impact of such an exception would 
be the likelihood of an infi nite continuum of 
litigation in many criminal cases. If a petitioner 
has a Sixth Amendment right to competent 
counsel in his or her fi rst state postconviction 
proceeding because that is the fi rst forum in 
which the ineffectiveness of trial counsel can be 
alleged, it follows that the petitioner has a Sixth 
Amendment right to counsel in the second state 
postconviction proceeding, for that is the fi rst 
forum in which he or she can raise a challenge 
based on counsel’s performance in the fi rst 
state postconviction proceeding. Furthermore, 

9. Petitioner respectfully disagrees with the Court of Appeals’ 
statement that “Martinez advances no argument grounded in the 
rationale of equal protection,” 623 F.3d at 742 (App. at 22a): In 
relying on Douglas and Halbert, Petitioner necessarily has been 
relying on their due process and equal protection rationales.
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because the petitioner’s fi rst federal habeas 
petition will present the fi rst opportunity to 
raise the ineffective assistance of counsel in 
the second state post-conviction proceeding, it 
follows logically that the petitioner has a Sixth 
Amendment right to counsel in the fi rst federal 
habeas proceeding as well. And so it would 
go. Because any Sixth Amendment violation 
constitutes cause, . . . federal courts would 
never be able to avoid reaching the merits of 
any ineffective-assistance claim, regardless of 
the nature of the proceeding in which counsel’s 
competence is alleged to have been defective. As 
a result, the “exception” would swallow the rule.

Id. at 430. While the Court of Appeals’ apparent concern 
about the likelihood of an “infi nite continuum of litigation” 
is understandable in the abstract, it is misplaced in this 
case, for the following independently suffi cient reasons:

 1. On a theoretical level: While it would appear 
that a challenge (in a second post-conviction proceeding) 
to the effectiveness of fi rst post-conviction counsel with 
respect to an ineffective-assistance-of-trial-counsel 
claim would constitute fi rst-tier review, in fact that is 
not the case -- because any review of the effectiveness of 
fi rst post-conviction counsel necessarily would require 
second-tier review of the effectiveness of trial counsel10 
(which would be covered by Ross, rather than Douglas

10. First post-conviction counsel could not be ineffective with 
regard to an ineffective-assistance-of-trial-counsel claim unless 
that claim was valid.
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and Halbert). Thus, the “continuum” would end after one 
tier (in Arizona, the fi rst post-conviction proceeding).11

 2. On a practical level: It is highly unlikely that a 
potential habeas petitioner could work his way through 
several tiers of state post-conviction review without 
running afoul of the one-year statute of limitation for 
federal habeas cases, 28 U.S.C. § 2244(d)(1).

 3. Even if there was a likelihood that there would 
be some habeas cases involving multi-level ineffective-
assistance claims, that would not justify denying the 
constitutional right to fi rst-tier-review counsel recognized 
in Douglas and Halbert. In effect, the Court of Appeals’ 
decision says that a state criminal defendant has an 
abstract right to effective assistance of trial counsel -- but 
that if he is deprived of that right, he has no federal right 
to an effective remedy.

11. This does not mean that a defendant (like Petitioner) could 
not challenge the effectiveness of fi rst post-conviction counsel in 
a second post-conviction proceeding; but it does mean that the 
defendant would have no federal right to counsel in the second 
post-conviction proceeding, or in any subsequent federal habeas 
proceeding.
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CONCLUSION

This Petition has not addressed the merits of 
Petitioner’s ineffective-assistance-of-trial-counsel and 
ineffective-assistance-of-first-post-conviction-counsel 
claims, because neither the Court of Appeals nor the 
District Court did so. Thus, this Court should grant this 
Petition, reverse the judgment of the Court of Appeals, 
and remand with direction to consider the merits of 
Petitioner’s interdependent ineffective-assistance claims.

   Respectfully submitted,

ROBERT BARTELS

Counsel of Record
SANDRA DAY O’CONNOR

COLLEGE OF LAW

ARIZONA STATE UNIVERSITY

Tempe, AZ 85287-7906
(480) 965-7053
Robert.Bartels@asu.edu

Attorney for Petitioner



<<
  /ASCII85EncodePages false
  /AllowTransparency false
  /AutoPositionEPSFiles true
  /AutoRotatePages /None
  /Binding /Left
  /CalGrayProfile (Dot Gain 20%)
  /CalRGBProfile (sRGB IEC61966-2.1)
  /CalCMYKProfile (U.S. Web Coated \050SWOP\051 v2)
  /sRGBProfile (sRGB IEC61966-2.1)
  /CannotEmbedFontPolicy /Error
  /CompatibilityLevel 1.4
  /CompressObjects /Tags
  /CompressPages true
  /ConvertImagesToIndexed true
  /PassThroughJPEGImages true
  /CreateJobTicket false
  /DefaultRenderingIntent /Default
  /DetectBlends true
  /DetectCurves 0.0000
  /ColorConversionStrategy /CMYK
  /DoThumbnails false
  /EmbedAllFonts true
  /EmbedOpenType false
  /ParseICCProfilesInComments true
  /EmbedJobOptions true
  /DSCReportingLevel 0
  /EmitDSCWarnings false
  /EndPage -1
  /ImageMemory 1048576
  /LockDistillerParams false
  /MaxSubsetPct 100
  /Optimize true
  /OPM 1
  /ParseDSCComments true
  /ParseDSCCommentsForDocInfo true
  /PreserveCopyPage true
  /PreserveDICMYKValues true
  /PreserveEPSInfo true
  /PreserveFlatness true
  /PreserveHalftoneInfo false
  /PreserveOPIComments true
  /PreserveOverprintSettings true
  /StartPage 1
  /SubsetFonts true
  /TransferFunctionInfo /Apply
  /UCRandBGInfo /Preserve
  /UsePrologue false
  /ColorSettingsFile ()
  /AlwaysEmbed [ true
  ]
  /NeverEmbed [ true
  ]
  /AntiAliasColorImages false
  /CropColorImages true
  /ColorImageMinResolution 300
  /ColorImageMinResolutionPolicy /OK
  /DownsampleColorImages true
  /ColorImageDownsampleType /Bicubic
  /ColorImageResolution 300
  /ColorImageDepth -1
  /ColorImageMinDownsampleDepth 1
  /ColorImageDownsampleThreshold 1.50000
  /EncodeColorImages true
  /ColorImageFilter /DCTEncode
  /AutoFilterColorImages true
  /ColorImageAutoFilterStrategy /JPEG
  /ColorACSImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /ColorImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /JPEG2000ColorACSImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /JPEG2000ColorImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /AntiAliasGrayImages false
  /CropGrayImages true
  /GrayImageMinResolution 300
  /GrayImageMinResolutionPolicy /OK
  /DownsampleGrayImages true
  /GrayImageDownsampleType /Bicubic
  /GrayImageResolution 300
  /GrayImageDepth -1
  /GrayImageMinDownsampleDepth 2
  /GrayImageDownsampleThreshold 1.50000
  /EncodeGrayImages true
  /GrayImageFilter /DCTEncode
  /AutoFilterGrayImages true
  /GrayImageAutoFilterStrategy /JPEG
  /GrayACSImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /GrayImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /JPEG2000GrayACSImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /JPEG2000GrayImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /AntiAliasMonoImages false
  /CropMonoImages true
  /MonoImageMinResolution 1200
  /MonoImageMinResolutionPolicy /OK
  /DownsampleMonoImages true
  /MonoImageDownsampleType /Bicubic
  /MonoImageResolution 1200
  /MonoImageDepth -1
  /MonoImageDownsampleThreshold 1.50000
  /EncodeMonoImages true
  /MonoImageFilter /CCITTFaxEncode
  /MonoImageDict <<
    /K -1
  >>
  /AllowPSXObjects false
  /CheckCompliance [
    /None
  ]
  /PDFX1aCheck false
  /PDFX3Check false
  /PDFXCompliantPDFOnly false
  /PDFXNoTrimBoxError true
  /PDFXTrimBoxToMediaBoxOffset [
    0.00000
    0.00000
    0.00000
    0.00000
  ]
  /PDFXSetBleedBoxToMediaBox true
  /PDFXBleedBoxToTrimBoxOffset [
    0.00000
    0.00000
    0.00000
    0.00000
  ]
  /PDFXOutputIntentProfile ()
  /PDFXOutputConditionIdentifier ()
  /PDFXOutputCondition ()
  /PDFXRegistryName ()
  /PDFXTrapped /False

  /CreateJDFFile false
  /Description <<

    /BGR <>
    /CHS <FEFF4f7f75288fd94e9b8bbe5b9a521b5efa7684002000410064006f006200650020005000440046002065876863900275284e8e9ad88d2891cf76845370524d53705237300260a853ef4ee54f7f75280020004100630072006f0062006100740020548c002000410064006f00620065002000520065006100640065007200200035002e003000204ee553ca66f49ad87248672c676562535f00521b5efa768400200050004400460020658768633002>
    /CHT <FEFF4f7f752890194e9b8a2d7f6e5efa7acb7684002000410064006f006200650020005000440046002065874ef69069752865bc9ad854c18cea76845370524d5370523786557406300260a853ef4ee54f7f75280020004100630072006f0062006100740020548c002000410064006f00620065002000520065006100640065007200200035002e003000204ee553ca66f49ad87248672c4f86958b555f5df25efa7acb76840020005000440046002065874ef63002>
    /CZE <>
    /DAN <>
    /DEU <>
    /ESP <>
    /ETI <>
    /FRA <>
    /GRE <>

    /HRV (Za stvaranje Adobe PDF dokumenata najpogodnijih za visokokvalitetni ispis prije tiskanja koristite ove postavke.  Stvoreni PDF dokumenti mogu se otvoriti Acrobat i Adobe Reader 5.0 i kasnijim verzijama.)
    /HUN <>
    /ITA <>
    /JPN <FEFF9ad854c18cea306a30d730ea30d730ec30b951fa529b7528002000410064006f0062006500200050004400460020658766f8306e4f5c6210306b4f7f75283057307e305930023053306e8a2d5b9a30674f5c62103055308c305f0020005000440046002030d530a130a430eb306f3001004100630072006f0062006100740020304a30883073002000410064006f00620065002000520065006100640065007200200035002e003000204ee5964d3067958b304f30533068304c3067304d307e305930023053306e8a2d5b9a306b306f30d530a930f330c8306e57cb30818fbc307f304c5fc59808306730593002>
    /KOR <FEFFc7740020c124c815c7440020c0acc6a9d558c5ec0020ace0d488c9c80020c2dcd5d80020c778c1c4c5d00020ac00c7a50020c801d569d55c002000410064006f0062006500200050004400460020bb38c11cb97c0020c791c131d569b2c8b2e4002e0020c774b807ac8c0020c791c131b41c00200050004400460020bb38c11cb2940020004100630072006f0062006100740020bc0f002000410064006f00620065002000520065006100640065007200200035002e00300020c774c0c1c5d0c11c0020c5f40020c2180020c788c2b5b2c8b2e4002e>
    /LTH <>
    /LVI <>
    /NLD (Gebruik deze instellingen om Adobe PDF-documenten te maken die zijn geoptimaliseerd voor prepress-afdrukken van hoge kwaliteit. De gemaakte PDF-documenten kunnen worden geopend met Acrobat en Adobe Reader 5.0 en hoger.)
    /NOR <>
    /POL <>
    /PTB <>
    /RUM <>
    /RUS <>
    /SKY <>
    /SLV <>
    /SUO <>
    /SVE <>
    /TUR <>
    /UKR <>
    /ENU (Use these settings to create Adobe PDF documents best suited for high-quality prepress printing.  Created PDF documents can be opened with Acrobat and Adobe Reader 5.0 and later.)
  >>
  /Namespace [
    (Adobe)
    (Common)
    (1.0)
  ]
  /OtherNamespaces [
    <<
      /AsReaderSpreads false
      /CropImagesToFrames true
      /ErrorControl /WarnAndContinue
      /FlattenerIgnoreSpreadOverrides false
      /IncludeGuidesGrids false
      /IncludeNonPrinting false
      /IncludeSlug false
      /Namespace [
        (Adobe)
        (InDesign)
        (4.0)
      ]
      /OmitPlacedBitmaps false
      /OmitPlacedEPS false
      /OmitPlacedPDF false
      /SimulateOverprint /Legacy
    >>
    <<
      /AddBleedMarks false
      /AddColorBars false
      /AddCropMarks false
      /AddPageInfo false
      /AddRegMarks false
      /ConvertColors /ConvertToCMYK
      /DestinationProfileName ()
      /DestinationProfileSelector /DocumentCMYK
      /Downsample16BitImages true
      /FlattenerPreset <<
        /PresetSelector /MediumResolution
      >>
      /FormElements false
      /GenerateStructure false
      /IncludeBookmarks false
      /IncludeHyperlinks false
      /IncludeInteractive false
      /IncludeLayers false
      /IncludeProfiles false
      /MultimediaHandling /UseObjectSettings
      /Namespace [
        (Adobe)
        (CreativeSuite)
        (2.0)
      ]
      /PDFXOutputIntentProfileSelector /DocumentCMYK
      /PreserveEditing true
      /UntaggedCMYKHandling /LeaveUntagged
      /UntaggedRGBHandling /UseDocumentProfile
      /UseDocumentBleed false
    >>
  ]
>> setdistillerparams
<<
  /HWResolution [2400 2400]
  /PageSize [612.000 792.000]
>> setpagedevice


