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IN THE 

Supreme Court of the United States 
———— 

No. 10-1144 

———— 

THE REPÚBLICA BOLIVARIANA DE VENEZUELA AND  
THE VENEZUELAN MINISTRY OF FINANCE, 

Petitioners, 
v. 

DRFP L.L.C., D/B/A SKYE VENTURES, 
Respondent. 

———— 

On Petition for a Writ of Certiorari to the  
United States Court of Appeals  

for the Sixth Circuit 

———— 

PETITIONERS’ REPLY BRIEF 

The Sixth Circuit’s erroneous decision is a compel-
ling candidate for review by this Court because it 
squarely presents an issue on which the courts of 
appeals have acknowledged their own confusion, and 
which has profound and recurring consequences for 
both foreign sovereigns and U.S. interests.  For the 
most part, the respondent, Skye Ventures, does not 
address these points.  Indeed, Skye’s opposition is 
most noteworthy for what it does not say. 

Skye takes no issue with the dissent’s warning 
below that the majority’s decision will “gut the laws 
of sovereign immunity.”  Pet. App. 21a.  That 
consequence is presumably agreeable to Skye and 
other private litigants who wish to use U.S. courts to 
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obtain money from foreign governments on fraudu-
lent pretenses.  The Sixth Circuit’s decision is, in 
effect, a roadmap for forgers, and Skye does not 
contest that the reach of the decision is broad. 

Nor does Skye dispute the consequences of the 
decision for the critical U.S. interest in protecting its 
own treasury.  Foreign sovereign immunity derives in 
part from “fair dealing” and “reciprocal self-interest.”  
Republic of The Philippines v. Pimentel, 533 U.S. 851, 
866 (2008) (quotation marks omitted).  Thus, if U.S. 
courts exercise jurisdiction over suits to enforce false 
foreign government securities—which do not even 
mention any U.S. location as a place of payment—the 
United States itself could face similar exposure 
to jurisdiction in foreign courts.  “In the field of 
international law, where no single sovereign reigns 
supreme, the Golden Rule takes on added poignancy.”  
De Sanchez v. Banco Central de Nicaragua, 770 F.2d 
1385, 1398 (5th Cir. 1985).  It is ominous that 
the Sixth Circuit’s rule, if followed reciprocally, 
could provide a sanctuary in foreign courts for 
criminals seeking to perpetrate fraud using false U.S. 
securities.   

Skye also retreats from its core argument below 
that the Bandagro notes’ incorporation of the ICC 
Uniform Rules gave rise to the “direct effect.”  Opp. 9.  
As explained in the petition, a bond redemption 
following the ICC procedures is by its nature pur-
posefully “indirect,” utilizing intermediaries and se-
quential transactions, and therefore causes no “direct 
effect” in the United States.  Pet. 18-24.  Because the 
Sixth Circuit applied an incorrect test with no basis 
in the FSIA, the question of directness, central to 
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Republic of Argentina v. Weltover, Inc., 504 U.S. 607 
(1992), did not factor into the majority’s decision.  
Skye’s sudden disavowal of the ICC rules confirms 
that the majority erred. 

Skye instead focuses on a spirited denial that the 
courts of appeals are divided or confused.  But, the 
courts themselves, including the Sixth Circuit, and a 
number of commentators, disagree.  Pet. 15-17.  Skye 
cannot gloss over this entrenched conflict, and its 
silence on the gravity of the issue powerfully under-
scores that this case is worthy of the Court’s review. 

A. This Court Should Grant Review to 
Resolve the Departure from Weltover and 
Conflict in the Circuits 

1.  Skye inexplicably argues that this case is “nearly 
identical” to Weltover.  Opp. 3.  In Weltover, the 
sovereign bonds at issue expressly authorized the 
plaintiffs to designate New York as the place of pay-
ment, and Argentina made some payments in New 
York, before unilaterally rescheduling the debt.  504 
U.S. at 618-19.  Based on those factors, this Court 
held that Argentina’s refusal to honor plaintiffs’ 
demand caused a “direct effect” in New York.  Id.  
None of the factors from Weltover is present here.  
The Bandagro notes do not expressly authorize Skye 
to designate the place of payment; they do not 
mention any U.S. location; and no payment has ever 
been made on the notes.   

In an effort to draw some parallel to Weltover, Skye 
repeatedly emphasizes that the Bandagro notes 
“explicitly” incorporate Swiss law and the ICC pro-
cedures.  Opp. 4, 8, 17, 19.  But a choice-of-law 
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clause referencing non-U.S. law is neither a place-of-
payment provision, nor does it suggest any connec-
tion whatsoever to the United States.  The clause 
thus in no way resembles the place-of-payment 
provision in Weltover.  The decision below erro-
neously extends Weltover to authorize jurisdiction 
over a foreign sovereign despite the absence of any of 
the U.S. ties that were central to the decision in 
Weltover.  That unprecedented basis for jurisdiction 
over a foreign sovereign alone warrants the Court’s 
review.    

2.  Review also is warranted to resolve an intract-
able circuit conflict on an issue of recurring impor-
tance.  Skye mistakenly denies that there is any 
division of circuit authority or confusion regarding 
the FSIA’s direct effect requirement.  Opp. 6, 10.  The 
Sixth Circuit itself recently recognized that “[c]ourts 
have struggled to announce objective standards 
and clear rules for determining what does and does 
not qualify as a direct effect in the United States.”  
Westfield v. Federal Republic of Germany, 633 F.3d 
409, 414 (6th Cir. 2011).  Numerous other courts and 
commentators likewise have acknowledged the con-
fusion.  Pet. 15-17 (identifying cases and other 
materials discussing courts’ “confusion,” “controversy,” 
“disarray,” and “disagreement” over the direct effect 
requirement).  Such persistent confusion is untenable 
on an issue of such global significance. 

There is no question this suit would have been 
dismissed on FSIA grounds in a circuit that requires 
that a note (1) expressly specify payment in the 
United States, or (2) expressly authorize the holder to 
designate the place of payment.  Pet. 12-14.  The 
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notes at issue undisputedly lack either type of clause.  
By contrast, the Fifth and Sixth Circuits have 
squarely rejected those prerequisites to jurisdiction 
over a foreign sovereign, holding that the FSIA’s 
“direct effect” requirement can be satisfied even 
absent any place-of-payment provision at all.  Pet. 14-
15.   

In an effort to elide this undeniable circuit conflict, 
Skye argues that it would have prevailed in other 
circuits, including the Second and Ninth Circuits.  
Opp. 10-11.  But the cases Skye relies on do not 
support that assertion.  In Hanil Bank v. Pt. Bank 
Negara, 148 F.3d 127 (2d Cir. 1998), the instrument 
at issue expressly stated that an Indonesian state-
owned bank would pay the plaintiff “according 
to their instruction.”  Id. at 129-30.  The plaintiff 
demanded payment in New York “[p]ursuant to that 
statement,” and the Second Circuit held that the 
sovereign’s refusal to pay caused a “direct effect” in 
the United States.  Id. at 130-32.  In Adler v. Fed. 
Republic of Nigeria, 107 F.3d 720 (9th Cir. 1997), the 
Ninth Circuit similarly found a “direct effect” based 
on a contract provision expressly requiring the plain-
tiff to designate a non-Nigerian bank into which 
Nigeria would deposit payment.  Id. at 729.  In 
contrast, the Bandagro notes do not contain any 
place-of-payment provision like the ones the courts 
relied on to support a “direct effect” in Hanil Bank 
and Adler. 

Skye is also wrong in arguing that the Tenth 
Circuit in United World Trade, Inc. v. Manghshlakneft 
Oil Production Association, 33 F.3d 1232 (10th Cir. 
1994), declined jurisdiction “[b]ecause a European 
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bank, rather than a U.S. bank, was selected to re-
ceive payment.”  Opp. 16.  To the contrary, the 
contract there required conversion of foreign currency 
to U.S. dollars, which “could only be accomplished by 
having the proceeds . . . transferred from a European 
bank to a United States bank.”  United World Trade, 
33 F.3d at 1237 (emphasis added).  When Kazakhstan 
refused to pay, the plaintiff argued that “money that 
was supposed to have been forthcoming to the 
United States was not transferred here because of 
[Kazakhstan’s] actions.”  Id.  The Tenth Circuit 
correctly focused on whether this effect was “direct” 
and concluded it was not, holding that “an entire 
series of banking transactions . . . cannot be con-
sidered an ‘immediate consequence of the defendant’s 
activity’ under any common sense reading of that 
phrase.”  Id. at 1238 (quoting Weltover).  The Sixth 
Circuit here did not focus on directness, and, as a 
result, reached the opposite and erroneous result.  

3.  Skye’s other arguments are also without merit.  
First, Skye states that the Republic did not explicitly 
invoke a “legally significant act” test in the Sixth 
Circuit.  Opp. 12-13.  That is irrelevant, because Skye 
itself raised and relied on the Sixth Circuit’s rejection 
of the “legally significant act” test as a basis for 
distinguishing adverse caselaw.  See, e.g., Br. of 
Appellee at 31 (“[C]ontrary to the law of this circuit, 
the Falcon court applied a ‘legally significant acts’ 
test.”).   

In any event, the Republic preserved the issue.  
Just as here, the Republic argued that there was no 
“direct effect” because the notes’ “reference to Swiss 
law and the ICC were [not] substitutes for language 
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establishing the U.S. as a place of payment.”  Br. of 
Appellants at 48.  Nothing required the Republic to 
invoke specifically the “legally significant act” test, 
which plainly would have been “futile,” MedImmune, 
Inc. v. Genentech, Inc., 549 U.S. 118, 125 (2007), since 
the Sixth Circuit already had rejected that test.  
Keller v. Cent. Bank of Nigeria, 277 F.3d 811, 818 
(6th Cir. 2002); Pet. App. 16a (dissent noting that the 
Sixth Circuit “has rejected the ‘legally significant act’ 
test”).  Waiver doctrine “does not demand the incan-
tation of particular words; rather, it requires that the 
lower court be fairly put on notice as to the substance 
of the issue.”  Nelson v. Adams USA, Inc., 529 U.S. 
460, 469 (2000). 

Second, Skye points out that this Court recently 
denied two petitions in FSIA cases seeking clarifica-
tion of the “direct effect” requirement.  Opp. 6.  But in 
those cases, the courts declined to exercise juris-
diction over foreign sovereigns, correctly finding no 
“direct effect” in the United States.  Guirlando v. T.C. 
Niraat Bankasi, A.S., 602 F.3d 69, 79-81 (2d Cir. 
2010), cert. denied, 131 S. Ct. 1475 (2011); Guevara v. 
Republic of Peru, 608 F.3d 1297, 1309-10 (11th Cir.), 
cert. denied, 131 S. Ct. 651 (2010).  It was the private 
plaintiffs who sought and were denied review.  Here, 
the Sixth Circuit “liberally interpreted” the FSIA, 
Westfield, 633 F.3d at 415, and asserted jurisdiction 
over a foreign sovereign, despite the absence of any 
provision in the notes specifying payment in the 
United States.  This Court should grant review to 
ensure that a foreign sovereign is not wrongly haled 
into U.S. court based on an erroneous view of “direct 
effect.”  In recent years, this Court frequently has 
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granted petitions, like the Republic’s, for review of 
decisions denying foreign sovereign immunity.1

Third, Skye attempts to distance itself from the 
very basis on which it argued for “direct effect” juris-
diction below—the ICC Uniform Rules.  Opp. 9.  The 
Republic’s petition details the indirect payment 
mechanism established by ICC procedures—involv-
ing chains of banks and sequential transactions 
through intermediaries.  Pet. 19-21.  Skye makes no 
attempt to explain how those procedures could cause 
a “direct effect” in the United States.  It is apparent 
that they cannot.  Instead, Skye argues—for the first 
time—that the notes did not require ICC procedures, 
but rather gave Skye the option of avoiding them 
altogether through some purportedly independent 
Swiss-law right to demand payment in Ohio.  Opp. 9; 
contra RE137 at 30 (argument by Skye that “[w]hen 
the text making the ICC rules is included in an 
instrument, both parties are bound by the rules”). 

 

This position shift by Skye is both irrelevant and 
implausible.  As explained in the petition, the Sixth 
Circuit erred, and deepened the split in the circuits, 
because it disregarded the fact that “neither the 
                                                 

1 See, e.g., Republic of Iraq v. Beaty, 129 S. Ct. 2183 (2009); 
Permanent Mission of India to the United Nations v. City of New 
York, 551 U.S. 193 (2007); Ministry of Def. & Support for Armed 
Forces of the Islamic Republic of Iran v. Elahi, 546 U.S. 450 
(2006); Republic of Austria v. Altmann, 541 U.S. 677 (2004); 
Saudi Arabia v. Nelson, 507 U.S. 349 (1993); see also Samatar v. 
Yousuf, 130 S. Ct. 2278 (2010) (review of a former Somali foreign 
official’s immunity defense).  In addition, this Court recently 
invited the Acting Solicitor General to submit a brief expressing 
the views of the United States in Kingdom of Spain v. Estate of 
Cassirer, 79 U.S.L.W. 3538 (Mar. 21, 2010) (No. 10-786). 



9 

 

 

terms of the notes nor any other contractual arrange-
ment between the parties explicitly designated the 
United States as the place of payment.”  Pet. App. 8a.  
In any event, Skye admits that the purported notes 
state on their face that they are governed by “the 
laws of Switzerland and”—not “or”—the “regulations 
of the International Chamber of Commerce.”  Br. of 
Appellant at A-11; see Opp. i (admitting the con-
junctive phrasing).  The fact that Skye now seeks 
to retreat from its reliance on the ICC procedures 
underscores the dissent’s correct assessment that a 
foreign state does not relinquish “immunity in every 
country in the world in which a noteholder could take 
the notes and find a bank to act as its proxy” to 
collect funds through a “series of” banking transac-
tions.  Pet. App. 20a-21a.   

Finally, Skye implausibly speculates that the 
choice-of-law clause enhanced the marketability of 
the Bandagro notes.  Opp. 9.  This is absurd.  The 
notes’ references to the ICC, far from enhancing their 
marketability, would have warned any informed 
investor away.  In 1980, shortly before the notes sup-
posedly were issued, the U.S. government warned 
publicly that “fraudulent operators have been using 
documents purporting to be ‘ICC Notes’ (cited in bold 
point ICC-290, ICC-322, or ICC-254 in the docu-
ment).”  RE16.  As the 1980 U.S. warning explained, 
“[c]iting these and other ICC numbers in a prominent 
manner appears to be for the purpose of misleading 
parties.”  Id.  Skye’s notes are labeled with this same 
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red flag:  “Promissory Note I.C.C. – 322.”  Br. of 
Appellant at A-11.2

B. The Question Presented Is Exceptionally 
Important to Foreign States and U.S. 
Interests 

 

1.  Skye does not even mention—let alone refute—
the dissenting judge’s cautionary statement that 
the decision below will “gut the laws of sovereign 
immunity.”  Pet. App. 21a.  In fact, Skye’s brief 
highlights the breadth of the Sixth Circuit’s rationale 
for finding a “direct effect.”  Skye repeatedly asserts 
that the Bandagro notes supposedly allowed it to 
demand payment “anywhere in the world.”  Opp. 4; 
accord id. 3, 19.  In other words, not only was there 
no explicit agreement as to the place of payment, 
there also was no implicit agreement to pay specifi-
cally in the United States, but rather a supposed 
implicit agreement to pay anywhere.  The Sixth 
Circuit thus emphasized that nothing in the Banda-
gro notes “precluded [Skye] from demanding that 
payment be made in the United States.”  Pet. App. 
5a.  Prior to the decision below, no court had ever 
held that such a circuitous implicit agreement could 
be sufficient to satisfy the “direct effect” requirement. 

Skye also incorrectly asserts that the Sixth Circuit 
did not, in fact, rely upon the absence of a provision 
in the notes excluding the United States as a place of 
payment.  Opp. 3-4.  The majority’s decision, how-
ever, speaks for itself: 
                                                 

2 Today, it is prohibited in Venezuela to process false 
Bandagro notes.  See Office of the Attorney General of the 
Republic, Official Notice (Mar. 22, 2011), available at http:// 
tinyurl.com/pgr comunicado.   
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There are really two aspects to the “direct effect” 
question.  The first is whether the bearer of the 
notes, Skye, is restricted by contract or by the 
terms of the notes in selecting the United States 
as a jurisdiction in which to seek and enforce 
payment of the notes.  The second is whether, 
if Skye is not precluded from demanding that 
payment be made in the United States, the 
defendants’ refusal to honor Skye's demand for 
payment in Ohio is an “act [that] causes a direct 
effect in the United States.”  Id.  Our answer to 
the first question is no, and to the second, yes. 

Pet. App. 5a (emphasis added). 

Despite the limitless reach of the majority’s ratio-
nale, Skye argues that review is unwarranted 
because we live in a “global economy” in which 
actions of foreign nations impact the U.S. “in numer-
ous ways.”  Opp. 20.  This is true but entirely beside 
the point.  Here, Skye ventured abroad to transact 
with a foreign third-party, purchasing notes purpor-
tedly issued in a foreign country that contain no 
reference to payment in the United States.  If the 
mere fact of Skye’s unilateral election to demand 
payment in Ohio is allowed to give rise to jurisdiction 
over the Republic in a U.S. court, then the commer-
cial activity exception will truly have “swallow[ed] 
the rule of foreign sovereign immunity that Congress 
enacted in the FSIA.”  Saudi Arabia v. Nelson, 507 
U.S. 349, 371 (1993) (Kennedy, J., concurring in part 
and dissenting in part). 

2. Skye does not dispute the importance of this 
issue to the U.S. interest in protecting the public 
treasury from fraudsters who might launch similar 
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lawsuits abroad.  The petition discussed an incident 
in 2009 in which Italian authorities recovered 
$134.5 billion in fraudulent U.S. securities.  Pet. 27-
28.  Just this year, Italian authorities reportedly 
confiscated another $29 billion in fake U.S. securities 
that “theoretically could have defrauded financial 
institutions.”  Associated Press, Italy Confiscates €20 
Billion in Fake U.S. Bonds (Jan. 26, 2011), available 
at http:// tinyurl.com/italyconfiscates.  And in several 
recent incidents, authorities in the Philippines 
reportedly have seized trillions of dollars in fake 
U.S. treasuries.  Associated Press Worldstream, 
Philippine Police Arrest German in Latest Case of 
Fake U.S. Federal Reserve Bonds (June 26, 2001); 
Anthony Vargas, Seven Nabbed for Selling Fake U.S. 
Treasury Bills, Dateline Philippines (Nov. 18, 2010), 
available at http://tinyurl.com/sevennabbed.    

There is thus a real threat that the United States 
could be haled into foreign courts to defend against 
claims similar to Skye’s, and that a foreign court 
could have the last word on the authenticity of U.S. 
government securities or currency.  In similar cir-
cumstances, the United States has urged this Court 
to grant review.  See, e.g., Brief for United States as 
Amicus Curiae, Permanent Mission of India to the 
U.N. v. City of New York (06-134) (warning of 
“adverse consequences for the Nation’s foreign policy, 
including retaliatory measures taken against the 
United States”), at http://www.justice.gov/osg/briefs/ 
2006/2pet/6invit/2006-0134.pet.ami.inv.pdf.  This Court 
should grant review to correct the Sixth Circuit’s 
erroneously and unreasonably expansive reading of 
the FSIA’s commercial activity exception.   

http://www.justice.gov/osg/briefs/�
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CONCLUSION 

The petition for a writ of certiorari should be 
granted. 
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