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Petitioner Billie Wayne Coble respectfully
submits this Reply Brief in support of his Petition for
Writ of Certiorari seeking review of the decision of
the Texas Court of Criminal Appeals.

INTRODUCTION

In its opposition to the petition for certiorari,
the State of Texas takes the position that evidentiary
error - including the introduction of patently
unreliable evidence on core sentencing issues at a
capital sentencing trial - is in all cases beyond the
purview of the Constitution. Texas does not dispute
that under its reading of the Eighth Amendment
trial courts would be free to admit the testimony of a
sorcerer at a capital trial. As discussed below, this
extreme argument, like the holding of the Texas
Court of Criminal Appeals, cannot be squared with
this Court’s Eighth Amendment jurisprudence.
Intervention by this Court is required.

I. Petitioner Asks this Court to Enforce,
Not Overrule, Barefoot v. Estelle.

The State’s opposition misconstrues the
petition’s first question, reframing it as a direct
challenge to the holding of Barefoot v. Estelle, 463
U.S. 880 (1983). As put forth by petitioner, the
question is whether the Texas Court of Criminal
Appeals (CCA) improperly extended Barefoot by
reading it to foreclose any claim that the admission
of unreliable expert testimony in a particular case
violates the federal constitution. Petitioner argued
that the CCA’s reading of Barefoot was erroneous
and that the court should have found, on the
circumstances of this case, that the introduction of
testimony which the court acknowledged lacked any



indicia of reliability about the core issue of future
dangerousness violated th(~ Eighth Amendment.

Contrary to the State’s misunderstanding of
petitioner’s arguments, there is no dispute in this
case that reliable expert testimony about the issue of
future dangerousness mav be admitted in capital
sentencing trials consistent with the Constitution
and this Conrt’s ruling in Barefoot. See APA Amicus
Br. at 4-6, 13 (contrasting recent studies showing
gains in the reliability of "structured scientific
methods" with the utterly unreliable and debunked
unstructured clinical expert testimony of experts
such as Dr. Coons).    Petitioner does not seek a
categorical rule barring all expert testimony on
future dangerousness under the Eighth Amendment.
Rather, he asks this Court to recognize, consistent
with Barefoot and its Eighth Amendment
jurisprudence, that in some cases the admission of
patently unreliable and unscientific expert testimony
on core capital sentencing issues violates the
Constitution.

The State’s position that the Eighth
Amendment permits the introduction ofutterly
unreliable expert testimony on core capital
sentencing questions is rooted in    its
misunderstanding of the protections that the
amendment accords capital defendants. The State
contends that there is "no special or heightened level
of review for the erroneous admission of evidence in
capital cases, expert or otherwise." BIO at 11. This
contention is directly contrary to decades of case law
from this Court recognizing the need for heightened
reliability in capital sentencing and review. See
Johnson v. Mississippi, 486 U.S. 578 (1988) (state’s
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admission of invalid prior conviction to support
aggravating    circumstance    violated    Eighth
Amendment’s mandate of heightened reliability in
death penalty cases); Woodson v. North Carolina, 428
U.S. 280, 305 (1976) ("Death, in its finality, differs
more from life imprisonment than a 100-year prison
term differs from one of only a year or two. Because
of that qualitative difference, there is a
corresponding difference in the need for reliability in
the determination that death is the appropriate
punishment in a specific case."); Lockett v. Ohio 438
U.S. 586, 604 (1978) (the "qualitative difference
between death and other penalties calls for a greater
degree of reliability when the death sentence is
imposed"): Caldwell v. Mississippi, 472 U.S. 320, 329
(1985) (concluding that the need for reliability in
death sentences "requires a correspondingly greater
degree of scrutiny of the capital sentencing
determination") (citation omitted): Ford v.
Wainwright, 477 U.S. 399, 411 (1986) ("In capital
proceedings generally, this Court has demanded that
factfinding procedures aspire to a heightened
standard of reliability."); Oregon v. Guzek, 546 U.S.
517, 525 (2006) ("The Eighth Amendment insists
upon reliability in the determination that death is
the appropriate punishment in a specific case.")
(quotation and citation omitted): Beck v. Alabama,
447 U.S. 625, 638 (1980) ("To insure that the death
penalty is indeed imposed on the basis of "reason
rather than caprice or emotion,’ we have invalidated
procedural rules that tended to diminish the
reliability of the sentencing determination.");
Gardner v. Florida, 430 U.S. 349 (1977) (failure to
allow defense opportunity to review presentence
investigation report raises reliability considerations).
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Cf. Grcgg l’. Geo~;t~it/, 428 U.S. 153, 190 (1976)
ClA]ccurate sentencing    information    is    an
indispensable prerequisite    to    a    reasoned
determinationof whether a defendant shall live or
die bv a juryof people who may never before have
made a sentencing decision.").

II. Enforcing the Eighth Amendment’s
Prohibition Against the Introduction
of Testimony Without Any Indicia of
Reliability Whatsoever On Core
Capital Sentencing Issues Does Not
Require the Court to Create Special
Rules of Evidence for Capital Trials.

The State next suggests that "[p]etitioner asks
this court to fashion general evidentiary rules ... [to]
govern the admissibility of evidence at capital
sentencing proceedings." See BIO at 12.~ This
argument is hyperbole: petitioner asks no such
thing. Rather. he merely asks this Court to narrowly
hold that the admission by the State in this case of
patently unreliable and unscientific evidence on the
core issues at petitioner’s capital sentencing trial
contravened the Eighth Amendment’s requirement of
heightened reliability in death penalty cases. Cf.
Johnson v. Mississippi, 486 U.S. 578 (1988).

~ St’(, (~lso, BIO at 10 ("States are free to apply their own rules of’
evidence and appellate review to evidentiary errors. These
r~l(’s at~(I slut~lc,s provide st~fficic~l proh’clion and this Court

has refused to create a new t~deral standard under the Eighth
Amendment to supersede them.") (emphasis added): id. ("State
courts are not required to apply anything more than the regular
rules governing the admission of evidence m capital
punishment trials.").
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It is certainly true that this Court has not yet
formulated a precise test governing when an
evidentiary error at a capital sentencing proceeding
contravenes the Eighth Amendment."     But as
petitioner demonstrated in his petition and as
explained below, its decisions have identified some of
the important considerations for determining
whether capital sentencing error rises to the level of
a constitutional violation. Whatever the precise
formulation of the test, the admission in this case of
Dr. Coons’s patently unreliable and unscientific
evidence clearly falls on the side of constitutional
error.:~

First, as the CCA found, Dr. Coons’s testimony
was highly unreliable. His methodology reflected
"his own way" of considering the question of future
dangerousness: it was "idiosyncratic," subjective, and
lacked any grounding in the medical literature. Pet.
App. at 38a-40a, 43a. Indeed, Dr. Coons testified
that he could not cite to a single relevant article or
journal in the field of violence predictions, ld. at 38a.
As the amici APA describe, the medical literature
recognizes that Dr. Coons’s methodology is neither
"useful or necessary." APA Amici Br. at 8. Worse,
this methodology runs a significant risk of bias. Id.

~ As the amici Law Scholars note in their brief, this Court has
on a number of occasions held that state evidentiary rules can
violate the Constitution. See Amici Law Scholars Br. at 11-12
(citing Holmes v. South Carolina, 547 U.S. 319 (2006): Burgett
v. Texas, 389 U.S. 109, 114-115 (1967); see also, (;rawford v.
Washington, 541 U.S. 36, 60 (2004).

:~ See also, Amici Law Scholars Br. at 24 ("This Court can
readily and narrowly hold that the constitution requires some
indicia of reliability prior to the admission of expert testimony
on future dangerousness .... ")..
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at S-1 :l: s(’e olso. Capacity for Justice, ctal. Amici Br.
at 17.

Second, the subject matter of Dr. Coons’s
testimony was legally relevant to both of the central
issues at Mr. Coble’s capital sentencing trial -
whether he was a future danger and whether there
were sufficient mitigating circumstances to warrant
a life sentence.~ This Court has recognized the need
for particular care when evaluating claims that touch
on the future dangerousness question. See Law
Scholars Amicus Br. at 12-13 (citin,~,~ Decl~ v.
Missou.ri, 544 U.S. 622 (2005), Rig~ins v. Nevada,
504 U.S. 127 (1992), and Atkins v. Vir;~inia, 536 U.S.
304 (2002)).     Expert testimony about future
dangerousness raises additional concerns because it
has been empirically demonstrated to be particularly
persuasive to juries. See e.,~., APA Amicus Br. at 21-
24: Pet. App. at 42a. The admission of highly
persuasive, highly unreliable expert testimony about

4 The Texas statute required Mr. Coble’s jury to decide (1):

"whether the conduct of the defendant that caused the death
the deceased was committed deliberately and with the
reasonable expectation that the death of the deceased
another would result:" (2) "whether there is a l~rohahility hat
the de(’endant would commit criminal acts of violence that
would constitute a continuing threat to society;" and (:~)
whether "’... there is a sufficient mitigating circumstance or
circumstances to warrant that a sentence of lilk~ imprisonment
rather than a death sentence be imposed." ~l’ex. Code Crim.
Proc. art. ;~7.0711. ~ :~ (b)(1), (h)(2), (b)(e). In Mr. Cohle’s case,
he had l~reviously been convicted of intentionally causing the
death of three individuals. 29 RR 111. Neither party devoted
any significant part of their summations to the first issue.
e.,~*., 29 flll 1 lS (prosecutor telling- the jury in closing argument,
"The first Special issue ... I’m not really Foing to argue this
with you. He did it deliberately.").
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a core sentencing issues places a definitive "thumb
on death’s side of the scale," and surely violates the
Eighth Amendment. Deck, 544 U.S. at 632-33
(holding that shackling of capital defendant
implicated issue of future dangerousness, placed
"thumb [on] death’s side of scale," and "inevitably
undermined the jury’s ability to weigh accurately all
relevant considerations - considerations that are
often unquantifiable and elusive - when it
determines whether a defendant deserves death").

In addition    to petitioner’s    future
dangerousness, the subject matter of Dr. Coons’s
testimony also was legally relevant to whether there
were sufficient mitigating circumstances to warrant
a life sentence. As the State’s Opposition concedes, a
Texas jury’s determination of future dangerousness
involves the consideration of mitigating evidence.
State Br. at 20 ("The future dangerousness special
issue, decided during punishment, is the vehicle by
which Texas juries consider mitigation evidence."),
citing Jurek v. State, 522 S.W.2d 934, 939-940 (Tex.
Crim. App. 1975). Cf. Tex. Code Crim. Proc. art.
37.0711, § 3(b)(e), (requiring jury to consider
defendant’s mitigation in answering future danger
question). In its jurisprudence, this Court has
repeatedly held that state evidentiary rules that
interfere with the jury’s ability to give effect to
mitigation violate the Eighth Amendment. See e.g.,
Eddings v. Oklahoma, 455 U.S. 104, 110 (1982);
Lockett, 482 U.S. at 604; Penry v. Johnson, 532 U.S.
782, 800 (2001); Cf. Green, v. Georgia, 442 U.S. 95, 97
(1979) (per curiam) (noting state evidcntiary rules
cannot be used to limit admission of reliable
mitigating evidence).



In short, the admission of Dr. Coons’s
egregiously unreliable testimony, which went to the
verv heart of the two central issues at petitioner’s
capital sentencing trial, contravened any reasonably
formulated test of when the admission of unreliable
evidence at a capital sentencing proceeding offends
the Eighth Amendment.

In arguing that the admission of unreliable
evidence at a capital sentencing trial can never
violate the Eighth Amendment, the State relies upon
Romano v. Olelcthoma, 512 U.S. 1, 11-12 (1994), but
that reliance is misplaced. First, Romano concerned
the admission of irrelevant -- not unreliable --
evidence at the sentencing hearing, a vacated prior
conviction. 512 U.S. at 6. In Romano, the Court took
pains to explain that the "jury was not affirmatively
misled" by the evidence, and that the "evidence at
issue was [not] false at the time it was admitted." Id.
at 9: see also, id. at 14-15, (O’Connor, 3., concurring)
("I believe that petitioner’s Caldu~ell claim fails
because the evidence here was accurate at the time it
was admitted.").

Second, the question in Romano was not
whether admission of the vacated prior conviction
was error under Johnson v. Mississippi, but whether
the error was harmless under the constitutional
harmless error standard enunciated by Clemens v.
Mississippi, 494 U.S. 738, 748 (1990). The Court
rejected petitioner’s claim that admission of the
evidence violated Johnson by pointing out that,
unlike in Johnson, the state appellate court had
"struck the ’prior violent felony’ aggravator,
reweighed the three untainted aggravating
circumstances against the mitigating circumstances,



and still concluded that the death penalty was
warranted." 512 U.S. at 11.

Third, as explained supra, the error in the
instant case, unlike in Romano, implicated the
ability of petitioner’s jury to give meaningful effect to
his mitigating evidence, an Eighth Amendment
protection which this Court in Romano
acknowledged was critically important. 512 U.S. at
7. This Court’s decisions have closely guarded the
Eighth Amendment’s mandate that juries be able to
consider and give meaningful effect to all relevant
mitigating evidence. See e.g., Eddings, 455 U.S. at
110: Lockett, 438 U.S. at 604: Pcnry, 532 U.S. at 800:
see also, Wiggins v. Smith, 539 U.S. 510, 534-535
(2003).

III. The Differences in the Harmless Error
Standards for Constitutional and
Evidentiary Error are Significant.

The State contends that the Texas harmless
error standard for evidentiary error "is almost
identical" to the constitutional harmless error
standard announced in Chapman v. California, 386
U.S. 18, 22-24 (1967). BIO. at 9 n.3, 13. The State
is wrong.

The standard for reviewing evidentiary error
in Texas is whether the error affected the
defendant’s substantial rights. See Tex. R. App. P.
44.2(b). Under this standard, the error requires
reversal only if it "had a snbstantial and injurious
effect or influence in determining the jury’s verdict."
Id; see also, Brecht v. Abrahamson, 507 U.S. 619, 623
(1993). In sharp contrast, constitutional error is
harmful unless the State demonstrates beyond a



reasonabl~ doubt that the error was harmless.
Cl~apman. :~86 U.S. lS. 24 (1967). See ~tlso, Tex. R.
App. P. 44.2(a).

Which error standard applies is of critical
importance. See Chapm(~n. 386 U.S. at 22-23 ("ln
fashionin~ a harmless-constitutional-error rule, we
must recognize that harmless-error rules can work
very unfair and mischievous results when, for
example, hi.~hly important and persuasive evidence,
or argument, though legally forbidden, finds its way
into a trial in which the [verdict question] is a close
one."); Fr~, c,. Pliler, 551 U.S. 112 (2007) (granting
certiorari to decide the sole question of whether the
Brecht "substantial and injurious effect" or Chapmcm
"harmless beyond a reasonable doubt" standard
applied).

In this case, CCA upheld the admission of Dr.
Coons’s highly unreliable testimony under the more
lenient standard applicable to evidentiary error,
although it acknowledged that the literature about
the persuasive effect of expert testimony "would
support a determination that the erroneous
admission of a psychiatrist’s unreliable testimony
concerning the defendant’s future dangerousness
affects a substantial right to a fair sentencing
hearing under the Tex. R. App. P. 44.2(b)." Pet. App.
at 47a-48a. That said, there is no way the State can
prove, beyond a reasonable doubt, that Dr. Coons’s
"highly important and persuasive" testimony did not
affect the jury’s sentencing decision. Chapman, 386
U.S. at 22. ~-’

:, The State contends that Petitioner seeks a per se harm rule
because he can’t establish harm. BIO at 5. Both lmrts of this
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CONCLUSION

The petition for certiorari should be granted
for the reasons stated above and in the petition.

Respectfully submitted,

Cassandra Stubbs
Counsel of Record

Brian Stull
American Civil Liberties

Union Foundation
201 West Main Street

Suite 402
Durham. NC 27701
(919) 682-5659
cstubbs¢.!aclu.org

Steven R. Shapiro
American Civil Liberties

Union Foundation
125 Broad Street
New York, NY 10004
(212) 549-2500

contention are wrong: (1) the Petitioner seeks application of the
constitutional harmless error standard announced in Chapman;
and (2) as described above, Petitioner can establish harm under
the Chapman standard. S(’(~ pp. 5-6:10-1 1, supra.
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