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INTEREST OF AMICUS

Arnieus Curiae American Bar Association (ABA)
respectfully submits this brief in support of the
Petition for a Writ of Certiorari. The ABA requests
that this Court resolve the conflict among the courts
of appeals with respect to the question presented so
as to provide clear and uniform guidance on an issue
that is critical to the attorney-client relationship,
that being the rules that are to be applied when a
grand jury subpoena is served on an attorney for
client information.

With nearly 400,000 members, the ABA is the
largest    voluntary    professional    membership
organization in the United States and the leading
organization of the American legal profession. The
ABA’s members come from each of the 50 states, the
District of Columbia, and the U.S. territories. Its
voluntary membership includes lawyers in private
law firms, corporations, non-profit organizations,
government agencies, and prosecutorial and public
defender offices, as well as legislators, judges, law
professors, law students, and non-lawyer associates

1 Pursuant to Supreme Court Rule 37.6, Amicus Curiae certifies
that no counsel for a party authored this brief in whole or part,
and no counsel or party made a monetary contribution intended
to fund the preparation or submission of this brief. No person
other than Amicus Curiae, its members, or its counsel made a
monetary contribution to its preparation or submission. The
parties have consented to the filing of this brief in letters on file
with the Clerk’s office. Counsel of record for all parties received
notice at least 10 days prior to the due date of Amieu~ Curiads
intention to file this briefi



in related fields.2

The ABA’s mission is "to serve equally our
members, our profession and the public by defending
liberty and delivering justice as the national
representative of the legal profession.’’3 One of the
ABA’s goals is to "promote competence, ethical
conduct, and professionalism.’’4 In furtherance of this
goal, the ABA has devoted extensive research and
effort to addressing the delicate balance between the
public interest and protecting the attorney-client
relationship. This work serves the interest of
promoting both the rule of law and the right to free
and unfettered assistance of counsel.

The ABA first addressed per se enforcement of
grand jury subpoenas directed to attorneys for client
information in February 1986. A policy adopted that
year to protect the attorney-client relationship was
thereafter revised in 1988, and has remained ABA
policy since that time. Believing that the Petition for
Writ of Certiorari that is now before the Court
presents an issue that is similarly critical to an
effective attorney-client relationship, the ABA
respectfully requests that the Petition be granted so
that lawyers and their clients may be guided by
uniform and clear rules.

2 Neither this brief nor the decision to file it should be
interpreted to reflect the views of any judicial member of the
ABA.
3 ABA Policy and Procedures Handbook 1 (2010-2011).

4 Id.
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SUMMARY OF THE ARGUMENT

The Ninth Circuit has adopted a per se rule that
grand jury subpoenas always take precedence over
civil protective orders, even where a prosecutor uses
a grand jury’s broad investigative subpoena power to
compel a lawyer to produce client information. That
ruling directly implicates an existing conflict among
the circuit courts on an issue of great importance to
the legal profession.    The question presented
moreover has significant potential to affect the trust
and confidence that are the essential foundations of
the attorney-client relationship.

The ABA has adopted policies against per se
enforcement of subpoenas because of their potential
to undermine the attorney-client relationship.
Beyond information protected by the attorney-client
privilege, a lawyer is obligated in the attorney-client
relationship to maintain a client’s confidences except
as directed by the client in the course of the
representation. The per se approach overrides this
element of confidence by compelling the lawyer
served with a subpoena to act contrary to the
interests of the client without an inquiry as to
whether the government has other available means
for obtaining the information. Thus, clients under
grand jury investigation may hold back important
information from their lawyers out of fear that their
counsel will be compelled to produce to the
government information that was disclosed to the
lawyer through the attorney-client relationship.

The ABA does not at this time take a position
with respect to the merits of the question presented.
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But because of the concerns that arise from the
chilling effect that the per ~e rule can have on the
flow of information between attorney and client, the
ABA believes that the rules for enforcing subpoenas
against lawyers merit review and elucidation by this
Court. This Court’s adoption of uniform rules also
will ensure that lawyers and their clients will not
face different rules in different jurisdictions when a
lawyer is confronted with a grand jury subpoena for
client information.

REASON FOR GRANTING THE WRIT

Enforcement of Grand Jury Subpoenas Against
Attorneys for Client Information Has Important
Ramifications for the Attorney-Client Relationship.

This case presents an important question - on
which the Circuits have split in at least three
directions - that has serious ramifications for the
attorney-client relationship. The Ninth Circuit has
declared that whenever, "[b]y a chance of litigation,"
documents that would otherwise be unavailable to
the grand jury are "moved from outside the grasp of
the grand jury to within its grasp" - because those
documents are in a lawyer’s hands -"a grand jury
subpoena takes precedence over a civil protective
order." App. 3a (citation omitted). That rule allows
virtually indiscriminate use of grand jury subpoenas
to compel lawyers to produce evidence to the
government for use in a grand jury investigation of
the lawyer’s own client.
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The ABA first adopted a policy against par se

enforcement of subpoenas in 1986. Two years later,
the ABA’s Criminal Justice Section presented the
ABA 1988 Midyear Report with Recommendation
#122B to the ABA’s House of Delegates (hereinafter,
1988 Report with Recommendation) (copy attached as
appendix). The Report discussed the increased use of
such subpoenas by federal prosecutors following the
passage, inter alia, of the Comprehensive Crime
Control Act’s amendments to the federal RICO and
Continuing Criminal Enterprise statutes. 1988
Report with Recommendation, Report at 9-11. These
subpoenas were directed at information "on the size
and source of the attorney’s fees," for use in the
forfeiture of the fees paid to attorneys. Id. at 11.

The ABA House of Delegates, in response, adopted
the 1988 Recommendation as policy, and it has been
ABA policy since that time.5 This policy urges that,
"where a prosecutor seeks to compel an attorney to
provide evidence obtained as a result of the attorney-
client relationship ..., the prosecutor shall not
subpoena nor cause a subpoena to be issued to the
attorney without prior judicial approval after an
opportunity for an adversarial proceeding." 1988
Report with Recommendation, Recommendation at 1.

~ Recommendations become official ABA policy upon adoption by
vote of the ABA House of Delegates, which is composed of more
than 500 representatives from states and territories, state and
local bar associations, affiliated organizations, ABA sections,
divisions and members, and the United States Attorney
General, among others. See ABA General Information, http:]!
www.abanet.org/leadership/delegates.html (last visited April 10,
2011).
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The policy also urges that judicial approval be

withheld unless the court finds: (i) "the information
sought to be produced is not protected by privilege";
(ii) "the evidence ... is essential to the successful
completion of an ongoing investigation and
prosecution and is not merely peripheral, cumulative
or speculative"; (iii) the information is described with
particularity and "is directed at information
regarding a limited subject matter and a reasonably
limited period of time"; (iv) the subpoena is not being
used to harass the attorney or client; and (v) "the
prosecutor has unsuccessfully made all reasonable
attempts to obtain the information sought from non-
attorney sources and there is no other feasible
alternative to obtain the information." Id. at 1-2.

The ABA’s policies were designed to balance
protecting the attorney-client relationship from
unnecessary intrusion with the legitimate needs of
the grand jury for the production of relevant
evidence. As stated in the 1988 Report:

Proper operation of our adversary
system of justice requires full
recognition and protection of the
relation of trust and confidence between
a client and his attorney .... A subpoena
rule which does no more than recognize
the attorney-client privilege, however,
will ignore other important aspects of
the relationship between a client and ...
attorney .... Because    information
protected by the attorney-client privilege
is not coterminous with information
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which an attorney acting ethically is
supposed to hold confidential, there is
much material in the hands of an
attorney which remains exposed to the
subpoena power, even if that power is
limited by the privilege.

1988 Report with Recommendation, Report at 16-17
(footnote omitted).

Accordingly, the 1988 Policy urged that a
prosecutor be required to establish, inter alia, that he
or she had "unsuccessfully made all reasonable
attempts to obtain the information sought from non-
attorney sources and there is no other feasible
alternative to obtain the information.’’6

A per se requirement that courts must enforce
grand jury subpoenas against attorneys for client
information has the potential to undermine the

6 Rule 3.8 of the ABA Model Rules of Professional Conduct
states that a prosecutor shall not "subpoena a lawyer in a grand
jury ... proceeding to present evidence about a past or present
client unless the prosecutor reasonably believes" that the
information is not protected by privilege, "is essential to the
successful completion of an ongoing investigation or
prosecution," and "there is no other feasible alternative to
obtain the information." Further, the Department of Justice
guidelines, as set forth in Section 9-3.410 of the United States
Attorney’s Manual (2009 ed.), apparently take a similar
position, stating that prosecutors are required to "strike a
balance between an individual’s right to the effective assistance
of counsel in the public’s interest and the fair administration of
justice and effective law enforcement," and should make "all
reasonable attempts ... to obtain the information from
alternative sources before issuing a subpoena to the attorney,"
although ultimately giving discretion for actions to the
Assistant Attorney General of the Criminal Division. Id.
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attorney-client relationship. This is because a client
under grand jury investigation will know that,
without inquiry, including whether the government
has other available means for obtaining the
information, the lawyer may be compelled to produce
to the government information that was disclosed to
the lawyer through the attorney-client relationship.

The ABA believes, further, that the current three-
way circuit split potentially is even more damaging to
the attorney-client relationship than the Ninth
Circuit’s per se rule, because the result is that the
enforcement of a grand jury subpoena against an
attorney may depend on the jurisdiction in which the
subpoena is issued. Because the Petition presents
the Court with an opportunity to establish uniform
rules for the federal courts, the ABA urges that it be
granted.
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CONCLUSION

For the reasons set out above, the petition for a
writ of certiorari should be granted.
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