No. 10-1265

IN THE SUPREME COURT OF THE UNITED STATES

MICHAEL MARTEL,
Petitioner
V.
KENNETH CLAIR,

Respondent.

On Petition For a Writ of Certiorari to the United States Court of
Appeals For The Ninth Circuit

MOTION FOR LEAVE TO PROCEED IN FORMA PAUPERIS

Respondent, Kenneth Clair, asks leave to file the
accompanying Brief in Opposition without prepayment of costs, and

to proceed in forma pauperis. Counsel of record was appointed in

/
/



the court belowpursuant to the Criminal Justice Act, 18 U.S.C. §

3006A (c).
Dated: May 18, 2011 Respectfully submitted,
By: m
4 ohn R Grele
John R Grele*

David W. Fermino
* Counsel of Record

Attorneys for Respondent
Kenneth Clair



No. 10-1265

IN THE SUPREME COURT OF THE UNITED STATES

MICHAEL MARTEL,
Petitioner
V.
KENNETH CLAIR,

Respondent.

On Petition For a Writ of Certiorari to the United States Court of
Appeals For The Ninth Circuit

BRIEF IN OPPOSITION TO PETITION FOR WRIT OF

CERTIORARI
John R Grele* David W. Fermino
CA State Bar No. 167080 CA State Bar No. 154131
149 Natoma St., 3rd Floor 268 Bush St #2914
San Francisco, CA 94105 San Francisco, CA 94104
Tel: 415-348-9300 Tel: 415-568-7550
Fax: 415-348-0364 Fax: 415-765-1565
email: jgrele@earthlink.net Email: ferminolaw@gmail.com

* Counsel of Record



CAPITAL CASE
INTRODUCTORY STATEMENT

This is a unique pre-AEDPA case with an extremely complicated procedural history
marred by state suppression of evidence during post-conviction, counsel conflicts and a District
Court ruling that prevented review of that evidence. Once that evidence was finally tested by
the state, late in the appellate process, newly-obtained DNA results exclude this death row
prisoner. Other late-discovered evidence shows Clair was a suspect in, and exonerated of, a
similar nearby homicide the night before the capital murder, and fingerprints that were not
Clair’s were found on items with potential evidentiary value, contrary to a trial stipulation
induced by the prosecutor’s representations.

The effort by Petitioner in the courts below and repeated here is to maneuver Mr. Clair’s
claims relating to the withheld evidence into a successor posture, one subject to the restrictions
of the Anti-Terrorism and Effective Death Penalty Act (AEDPA). Mr. Clair’s efforts have been
dedicated to having his one fair bite at the apple, and to be able to discover and litigate his first
habeas petition with access to all the evidence that may afford him relief.

In support of its efforts, Petitioner misstates salient facts and omits others (such as the
state’s suppression of evidence and the DNA results) in an attempt to make this case appear
worthy of this Court’s certiorari jurisdiction. It is not.

Mr. Clair Kenneth Clair has maintained his innocence throughout. The state’s theory at
trial was that a sexual assault had been committed on the victim, based on the evidence at the
scene and the condition of the victim. Eye-witnesses, including a five-year-old boy, repeatedly
stated it was not Mr. Clair who committed the crime, including at an in-court pretrial hearing, but

they were never called to testify at trial. During post-conviction proceedings, Mr. Clair’s



counsel requested examination of the physical evidence, only to be told by the state that it did not
exist. Mr. Clair then secured donations and hired a private investigator who found the physical
evidence. Mr. Clair alerted the District Court to the newly-discovered evidence, requested it be
examined and DNA tested, and moved for new counsel for that purpose. The District Court
denied that application without any inquiry, then denied all claims in his petition.

The court below appointed new counsel, who sought to reopen proceedings first through
motions under Rule 60(b), discovery and for expert resources. These were denied. After that
denial, the state then tested the evidence. The results, announced during the pendency of circuit
proceedings, were astonishing — Mr. Clair’'s DNA was not on the victim’s vaginal swabs; but
another male’s was. He has remained on death row for over three years since this discovery
without any hearing on the evidence.

It was in this context that the court below ruled, prudently, that Mr. Clair should have had
his day in court before a fact-finder who could evaluate all the evidence he long ago sought but
was denied him through no fault of his, and determine whether it merits relief. This ruling, a
simple evaluation of the facts below and those developed during appellate proceedings, is an
unremarkable determination that the District Court abused its discretion in ﬁot making any
inquiry into the seribus allegations he raised prior to judgment. The decision recognizes that the
state should not benefit from denying access to evidence for nearly fifteen (15) years, and that
Mr. Clair cannot be faulted for insisting upon counsel that would investigate his case once that
evidence was uncovered. The decision merely puts the parties in the position they should have
been all along — with his rights to review intact and before a fact-finder who can hear evidence
and make a fair determination of the merits without being tainted by state suppression and

counsel inaction.
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Neither the facts nor state of the law require this Court’s intervention. The interlocutory
nature further underscores the fact that the interests of justice would best be served by allowing
the federal district court to resolve the issues presented by this complex case. There is simply
no reason for this Court to review the Ninth Circuit’s fact-bound and faithful application of

traditional concepts of abuse of discretion.
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OPINIONS BELOW

The decision of the District Court denying Mr. Clair’s request for counsel to investigate
the evidence is located at ER 69-73." The District Court order denying habeas relief, and the
Memorandum Decision of the Ninth Circuit vacating and remanding for further proceedings are
unreported. Each is reproduced in Petitioner’s Appendix to the Petition (Pet. APP), at 21-92
(District Court order denying relief) and at 1-6 (Court of Appeal Memorandum Decision).

JURISDICTIONAL STATEMENT

The Ninth Circuit issued its judgment on November 17, 2010, and denied the State’s
request for re-hearing and suggestion for re-hearing en banc on January 13, 2011. No judge of
the Court voted for rehearing. This Court has jurisdiction over the State’s timely certiorari
petition under 28 U.S.C. §1254(1).

RELEVANT STATUTES

The relevant portions of the statutes involved in the circuit’s decision C 18 U.S.C. §§
3006A, 3599 C are set out in the Appendix to the Petition. (Pet. APP., at pp. 92-96). However,
Petitioner has included incorrect versions of the statutes governing substantive relief under 28
U.S.C. §§ 2244, 2254 (Pet. APP., at pp. 97-102), which is not an issue in this case as relief was
not granted or denied. Because Mr. Clair’s petition was filed prior to 1996, the AEDPA does not
govern and those statutes are inapplicable.

STATEMENT OF THE CASE
Kenneth Clair was arrested on January 23, 1985, for the November 15, 1984,
murder of Linda Faye Rodgers. An information was filed charging Mr. Clair with: (1) the

murder of Linda Faye Rodgers on November 15, 1984, alleging special circumstances that it was

! Throughout “ER” refers to the Excerpts of Record filed in the Court of Appeal.



committed in the course of a burglary, and was committed during an attempted rape; (2)
burglary; and (3) a prior burglary on or about November 7, 1984. (ER 2454-56).

On July 28, 1987, a jury found Mr. Clair guilty of murder with the special circumstance
of burglary, but found the attempted rape special circumstance not true. (ER 3230B3232). On
August 6, 1987, the jury sentenced Mr. Clair to death. (ER 3395). On December 4, 1987, the
trial court sentenced Mr. Clair to death. (ER 2460-70).

Clair’s appeal was denied by the California Supreme Court. People v. Clair, 828 P.2d
705 (Cal. 1992). His state habeas petition was denied on July 12, 1995. (ER 85).

After the state court ruling, the United States District Court for the Central District of
California permitted discovery, heard dispositive motions, and held an evidentiary hearing on
certain claims on August 20™ and 24, 2004. (Pet. APP., at pp. 21-23). Those claims were trial
counsel’s failure to call the eyewitnesses who stated it wasn’t Mr. Clair who committed the
murder; his failure to investigate and present an alibi witness; his admitted failure to investigate
and present mitigation evidence in the penalty phase; and juror misconduct. (ER 76-77).

After the evidentiary hearing but before the close of proceedings, and on March 25, 2006,
Mr. Clair sought appointment of new counsel to investigate guilt phase claims he alleged had
gone unattended by his appointed counsel, including locating and interviewing his alibi witness.
(ER 258-60). There had been long-standing difficulties between Mr. Clair and his counsel in this
regard. (ER 217-218). After the District Court requested briefing from the parties (ER 257), his
counsel agreed to pursue these matters, and Mr. Clair agreed. (ER 256). The court then declined
to take any further action. (ER 254).

The case took a new twist when the physical evidence was found by an investigator Mr.

Clair hired with donations he solicited. It had been represented by the state for approximately



fifteen (15) years that the physical evidence could no longer be found. (ER 220-221). Mr. Clair
then sought his counsel’s assistance in testing of that evidence. (ER 218). When his counsel did
not pursue it, Mr. Clair alerted the District Court and again sought new counsel in a letter dated
June 16, 2005. (ER 70-73). He pointed out that fingerprints had been found that do not match
him, the victim or the residents of the home; and, that the Court needed to be alerted to the
discovery of the physical evidence and the need for it to be DNA tested. (ER 72). The
investigator substantiated this, but his filing was rejected under a local rule prohibiting letters to
the court. (ER 243-245). Mr. Clair’s application was then denied on June 30, 2005 without any
further inquiry by the District Court because it felt counsel was “doing a proper job” and Mr.
Clair had not shown a conflict of interest or inadequacy of counsel. (ER 69). A final order
denying relief was issued the same day (ER 8-67), and the district judge retired the next day.

Mr. Clair raised his concerns about counsel to the Court of Appeal. Counsel then wrote
the court explaining it could no longer represent Mr. Clair. That court then appointed new
counsel. (ER 240-241).

On June 30, 2006, Mr. Clair applied to the district court for permission to file a motion
under Fed. R. Civ. Pro. 60(b) (Rule 60(b)) for relief from the judgment. The application raised
several issues concerning the new evidence, which had yet to be examined, including that the
fingerprints appeared to differ from what was represented at trial as to their significance; that the
state had not disclosed that a nearby murder committed the day before in a nearby town appeared
to be similar in nature to the capital homicide, but was committed while Mr. Clair was
incarcerated; and that the evidence contained biological evidence that could be tested. (ER 222-
239). The District Court on September 21, 2006 denied Mr. Clair’s application to hear the

motion. (ER 208-213).



Mr. Clair’s Motion to Remand was granted by the Court of Appeal on April -9, 2007, and
the District Court was directed to permit a Rule 60(b) motion to be filed and to rule on it. (Pet.
APP, at pp. 12-13). Mr. Clair then submitted discovery requests, funding applications for
experts, and notified the District Court that the state court was hearing discovery motions and
there the state was agreeing to disclose materials. (ER 185-190).> However, before the state
discovery process could begin, and without any further briefing, on May 21, 2007, the District
Court denied Mr. Clair’s Rule 60(b) Motion and granted a Certificate of Appealability as to the
-issues raised by the Motion. (ER 4-7). A Motion for Reconsideration listing the factual
development sought by Mr. Clair (ER 170-183), as well as lodging the state court discovery
litigation that was then pending (ER 129-169) was denied on June 19, 2007 (ER 1-3). The
matter proceeded back to the circuit court. Briefing included a claim that the District Court had
abused its discretion in not making inquiry into Mr. Clair’s request that counsel have the newly-
discovered evidence examined.

As a result of the discovery of DNA evidence obtained by the state’s testing during the
appellate process that was not Mr. Clair’s, on December 19, 2008, Mr. Clair filed a state court
petition alleging innocence based on the DNA results, trial court error, prosecutorial suppression
of evidence and trial counsel ineffectiveness in failing to investigate innocence. He also filed the
same petition on the same day in the Court of Appeal as a placeholder successor petition under
Pace v. DiGuglielmo, 544 U.S. 408, 416 (2005) (Resp. APP, at pp. 31-53), along with a motion
(Resp. APP, at pp.1-30), and exhibits (Resp. APP, at pp. 54-235), so as to preserve the issues as
against any possible time bar should he later be forced into a successor posture. He advised the

Court of Appeal of the discovery of exclusionary DNA evidence in the context of his appeal as

2 In California, the state trial courts can hear limited discovery motions in capital cases while
habeas petitions are pending in the state supreme court. See Cal. Pen. Code ' 1054.9.



well, and formally requested the facts in the new application be considered when evaluating his
appeal. He argued that the appeal should be remanded and he be permitted a chance to include
the results of the investigation in a first petition.

In light of the Memorandum decision, the Circuit held that the Pace protective petition
was moot as was the motion to consider that record in the appeal. (Resp. APP, at pp. 236).

The California Supreme Court has yet to rule on the petition that has been pending before
it for two and a half years. State discovery litigation continues, though.

STATEMENT OF THE FACTS
A. The Prosecution Case

Sometime between November 7 and 10, 1984, Margaret Hessling noticed that a coffee
was missing from a bedroom closet in the house that she and her husband, Kai Henriksen, were
renting in Santa Ana, California. (ER 2641, 2642-43). Also living at their house were
Hessling’s four children, as well as another adult, Linda Faye Rodgers, and her daughter, Kristy
Rogers. (ER 2639). Several other items, including a jar of mustard and a pack of cigarettes, had
gone missing from the house sometime before then. (ER 2641). The coffee can contained
approximately $400 in bills and $50 in change, as well as several pieces of jewelry she could not
recall. (ER 2642, 2726).

Around this time, Mr. Clair was a homeless man who, along with others, occasionally
squatted in a vacant house immediately adjacent to the Henriksens. On November 11, 1984,
Hessling and Henricksen found the coffee can inside a box in a bathroom in this vacant house.
(ER 2643). The coffee can no longer contained any of the money, although it still contained
several pieces of jewelry. (ER 2643-44). Hessling and Henricksen also discovered three bags
which contained clothing and other indicia of Mr. Clair’s ownership. (ER 2720, 2723, 2727,

339, 4124). They took them, along with the coffee can, back to their house. (ER 2727).



They then searched through the bags, (ER 2733), and called the police. (ER 2727). The
police arrived, spoke with the Henriksens, and left with the bags. Later that same evening, the
police returned. (ER 2734). This time the police entered the vacant house and discovered Mr.
Clair, whom the police described as a “transient.” (ER 2745; 2396). Mr. Clair was arrested and
charged with trespass and possession of stolen property. (ER 2746; 2753; 2396). Four days
later, on November 15, 1984, he was released from jail without any formal charges filed against
him. (ER 3043).

On the night of November 15, 1984, Linda Faye Rodgers was found dead in the master
bedroom of the Henriksen’s house. Upon returning home that night, Hessling entered the
bedroom to find Rodgers on the bed. (ER 2656-57). She claimed to have realized over the
course of the following week that several items were missing, including a blue turquoise ring,
one green turquoise ring, a turquoise necklace with coral and silver beads and a silver eagle’s
head, two necklaces, a blue felt box, a man’s ring, and several souvenir saucers. (ER 2677-82).
Also missing were a blanket, two car speakers, a six-pack of beer, and a “buck” knife. (ER 2682-
86).

Pauline Flores, who was Mr. Clair’s girlfriend at the time, was the main prosecution
witness against him. Flores acknowledged that from October 30" to November 7, 1984, she was
hospitalized for head injuries sustained in an earlier accident. (ER 2779). Without elaborating
for the jury, Flores stated that as a result of her injuries, she had to “learn how to speak correctly
again and how to walk.” (ER 2782). She also acknowledged that she was taking the painkiller
Dilantin for her injuries during dates about which she was testifying. /d.

Flores came to the attention of the police about six weeks after the Rodgers homicide.

She claimed to have met Mr. Clair on several occasions in the week after being released from the



hospital. (ER 2780-82). On the evening of November 15", Flores claimed that she and several
others drank a bottle of whiskey and “bumped into” Mr. Clair outside a liquor store in Santa
Ana. (ER 2782, 2786). She left with Clair and the two stopped at several nearby apartments to
visit several friends. (ER 2783a-2784). He then asked her to accompany him to get some of his
things. (ER 2785). They proceeded to walk to the vacant house where Mr. Clair had been
squatting. (ER 2789). Mr. Clair then asked Flores to stand next to nearby tree and to wait for
him while he went to retrieve some of his belongings. (ER 2789). Flores waited for twenty
minutes and then entered the vacant house. (ER 2791).

Flores claimed that she looked in every room of the house for Mr. Clair. (ER 2792). She
left after five minutes and walked down Wilshire Avenue. She next looked for Mr. Clair at a
friend’s house, then returned, waited, entered the vacant house, left again, waited, then left. (ER
2794-97). As she was walking away, she ran into Mr. Clair. (ER 2798-99).3 Flores claimed he
was carrying two speakers, a light blue floral blanket, and a six-pack of Budweiser in a brown
paper bag. (ER 2799).

Mr. Clair claimed that he had gone to a liquor store to get some beer. (ER 2800). When
she asked why he had taken so long, Flores claimed that Mr. Clair replied that he had “just
finished beating up a woman.” (ER 2801)." Flores claimed she saw blood on the palm of Mr.
Clair’s right hand from a scratch, and that when she asked him where it had come from, he told
her that he had been “fighting with somebody.” (ER 2802). The two walked down the street
together, reached a nearby church, sat on the church steps, and talked. (ER 2803-2805). Flores

noticed that Mr. Clair had bags and several blankets stashed next to a tree near the church, which

3 The jury was unaware Flores had initially provided a different sequence of these events.

4 She admitted she was just remembering this statement.



matched the ones seized four days previous. (ER 2806-07). They sat down on the blankets and,
according to Flores, Mr. Clair showed her two heart crystal charms, a necklace, a small skillet, a
green “velvety” box, a man’s “unicorn ring,” and a “man’s gold tone nugget ring.” (ER 2807-
2808). They then had sex and fell asleep. (ER 2816).

At trial, the prosecutor used Buckels’ carefully crafted reports and extensive (unobjected
to) hearsay to establish that Flores offered a description of jewelry, blanket and speakers that had
yet to be reported tb him by Margaret Hessling as missing, but that Hessling then later verified it.
(ER 3043-3047). This was an attempt to bolster Flores’ testimony. It backfired somewhat when
Hessling disclosed that she had reported these items as missing in a conversation with Buckels
shortly after she moved out, which was about a week after the incident. (ER 2681-2683) (listing
items noticed missing later, when moved and within a week); (ER 2718); (ER 3009-3011)
(statement to Buckels re: missing items when moved out).

Flores then surreptitiously recorded Mr. Clair on January 16, 1985 as he was being
released from jail on an unrelated criminal charge. (ER 3057-58). On the tape recording of the
conversation and in response to pointed questioning from Flores, Mr. Clair specifically and
emphatically denied any involvement in the Rogers murder. (SER 19 [“no I didn’t”]; SER 20

[“it’s all bullshit”]). Moreover, other statements are, at best, ambiguous.5

For example, Mr.
Clair repeats several times there is no proof of his involvement, so Flores shouldn’t worry that
she could be charged. (ER 2528-2547). Nonetheless, the prosecution argued to the jury that

several statements should be interpreted as admissions of guilt, either by Clair’s silence or by his

5 Clair was not arrested for murder based on these statements. A second surreptitiously-recorded
conversation was made, and no incriminating information resulted. (ER 3059).



equivocal responses. (ER 3165-76). None of the jewelry and other items that Flores claimed she
observed in Clair’s possession on the night of November 15, 1985, was ever recovered.

B. The Defense Case

Trial counsel presented, in essence, no guilt phase evidence. Instead, trial counsel sought
merely to challenge the sufficiency of the prosecution’s evidence. To that end, he challenged the
credibility of the prosecution witnesses and the believability of their testimony, especially with
regard to Flores, who had made numerous contradictory statements. (ER 1619-21, 1693-1719,
2055-2058, 2691-2719, 2732-42, 2752-57, 2766-70, 2842, 2958, 2964-96). He argued Flores’
recollection of seeing the various items was from one of the recorded previous meetings she had
with Mr. Clair and that Buckels had led her into changing her story to match the circumstances
of the Rodgers’ homicide. (ER 3185-90). Flores also had a psychiatric episode while in the
hospital. (ER 3184-85). Trial counsel also argued that Mr. Clair had made no admissions,
express or implied, during the surreptitiously recorded conversation on January 16, 1985. (ER
3196-97). In addition, trial counsel pointed to the absence of physical evidence placing Mr. Clair
in the Henriksen residence the night Linda Rodgers was killed.

C. Guilt Phase Evidence Not Heard by the Jury

The jury never heard the following evidence, adduced in habeas proceedings:

1. Two eyewitnesses told police that the perpetrator was a white man (Mr. Clair is
Black). Five year old Jerrod Hessling and six year old Kimberley Hessling provided accounts of
what they saw which were entirely consistent with the evidence at the scene. (ER 2474-75, 2477-
79, 2481-83, 1371). Jerrod’s ability to distinguish racial characteristics was substantiated by
Detective Buckels that night. (ER 2477-80; ER2312). Both were subjected to pressures from
their parents and investigators to change their identifications. (ER 2438-39). Kimberley did not

waiver in hers. Even though Jerrod did somewhat, when called at the preliminary hearing, he



stated Mr. Clair was not the man he saw that night. (ER 2435-48). Expert analysis would have
shown he was clear and credible. (ER 759-793).

2. Kristy Rodgers who was in the house that night, spontaneously exclaimed to the
defense investigator “[t]hey have the wrong man. That black man didn’t do it.” (ER 341-42).

3. Mr. Clair had an alibi witness who stated that although he could not recall the
specific night and needed to refresh his recollection (which counsel never attempted), every
Thursday evening he and Mr. Clair spent the night playing pool as that was the night he was
paid.

4, Margaret Hessling, a key state’s witness on the missing items tying Mr. Clair to
the homicide (and when they were taken), was facing welfare fraud and perjury charges, had
received benefits for her cooperation and testimony because she “had special information”, and,
according to a memo withheld from the defense, the prosecutor’s agents had interceded on her
behalf in that case. In the end, she was allowed to plead to a misdemeanor and never repaid the
fines. (ER 1430-31; 1433-35).

S. Kai Henricksen, an “important witness” (ER 2627), had previously been charged
with murder and plead guilty to manslaughter in the killing of a paraplegic. (ER 2625-29).

6. The Henricksen were involved with drugs and activity observed by neighbors was
consistent with drug dealing. (ER 1482-84; ER1469).

7. Neighbors heard screams emanating from the house; Kai had a warrant for assault
prior to Rogers’ murder (ER 345-46, 1169-71, 1468-74, 1482-87); he and Rodgers had recently
argued and he had fought with her; Rodgers expressed fear for her life to her family and
Hessling, and was seeking to leave her position as a live-in babysitter and return home as a

result.
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8. Flores was known as a pathological liar. (ER 346- 49, 381-88). A week before
the events to which she testified Flores underwent brain surgery. Nearly all her friends and
family were of the opinion that she could not have accurately recalled events from November 15,
1984, only a week after her discharge. (ER 1488-94). Records indicate two days before
November 15", she was suffering from Dilantin toxicity, which has an effect on memory.
Combined with the alcohol she admitted consuming, her ability to recall accurately was
compromised. (ER 1463-67).

9. The forensic evidence from the scene was such that the perpetrator would have
been sprayed with blood, according to a criminalist hired by the defense and the investigating
officers. (ER 1367-70; ER 2091-2095). This was contrary to Flores’ description that evening of
Mr. Clair.

10.  Detective Buckels stated to Flores that he had reviewed the tape and that Mr.
Clair had only “slightly confessed, slightly. I mean low slightly.” (ER 2278, 2282). Flores, who
was familiar with Mr. Clair’s manner of speech, felt he hadn’t admitted anything related to the
homicide. (Id). It was for this reason that Officer Buckels asked Ms. Flores to try again. (ER
2279).

REASONS FOR DENYING PETITION

This Court will grant a petition for writ of certiorari only for compelling reasons.
Supreme Court Rule 10. This case presents no compelling reason. There is no circuit split. The
decision of the court below breaks no new ground in the interpretation or application of 18
U.S.C. §§ 3006A (a)(2)(B) and 3559(a), and it does not conflict with any relevant decision of
this Court. It is a standard abuse of discretion analysis in a fact-laden éase involving late-
discovered evidence that should have been considered as part of a first petition. Finally, this

Court should deny certiorari due to the interlocutory nature of the present appeal.
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L The Ninth Circuit’s Unpublished Order Below Represents A
Straightforward and Unsurprising Application of Abuse Discretion
Standards
On June 16, 2005, Mr. Clair wrote a letter to the district court, requesting that new
counsel be appointed.® The district court was aware that Mr. Clair was having trouble with his
counsel. The district court had previously received a letter from Mr. Clair alleging a
longstanding pattern of inattention to his case. The June 16™ letter repeated some of the
allegations contained in the previous letter but also included a serious additional allegation: that a
private investigator working on Mr. Clair’s behalf had located important physical evidence from
the crime scene that had never been tested, and that counsel, despite having been informed of the
evidence, had made no effort to obtain it, analyze it or present to the court. Mr. Clair’s private
investigator sent a letter to the district court substantiating Mr. Clair’s claims. The district court
received and opened the letter, but returned it without filing it citing Local Rule 83-2.11.
Following receipt of Mr. Clair’s June 16" letter the district court made no inquiry into the truth
of Mr. Clair’s allegations. The district judge denied Mr. Clair’s motion on the same day that he
denied Mr. Clair’s petition, and then retired the following day.

Years later and long after Mr. Clair’s Rule 60(b) motion was denied, the case took yet

another twist when the state decided to conduct the DNA testing Mr. Clair had long desired.”

6 The facts in this paragraph are as set forth in the opinion of the court below. (Pet. APP., at pp.
1-5).

7 The facts discussed herein are not part of the appellate record before the Court of Appeal, but
were presented to that court and are contained in Respondent’s Appendix. This Appendix is
mainly the efforts to obtain evidence and the discovery of DNA evidence that occurred after the
denial of the Rule 60(b) motion and while the matter was on appeal. They were submitted to the
appellate court in a second petition for writ of habeas corpus and a motion to file that petition, or
for remand. That motion was denied as moot. Nonetheless, they are important facts the Court
should consider when evaluating the Petition, and Petitioner makes references to the pleadings,
but not the content, in its Petition.
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During this time, Mr. Clair had diligently sought discovery and evidence review by way of
several state post-conviction discovery motions. (Resp. APP, at pp. 56-64) (detailing efforts and
discovery of DNA results). While his investigators were examining evidence, it was orally
disclosed that DNA testing had been done and the results were favorable to Mr. Clair. The state
produced a report months later detailing that the vaginal swabs taken from the victim contained
male DNA not Mr. Clair’s. (Resp. APP, at pp. 66-73). As detailed in the exhibits (Resp. APP, at
pp. 56-64), still several months and three discovery motions later, and more than a year after the
testing had been done, the state disclosed the electronic data generated by the DNA lab that
permitted expert review. The state also disclosed that Mr. Clair had been a suspect in the other
homicide and that he had long ago been eliminated by DNA testing. At that time, it was believed
an afghan was still available that would contain hairs that could be tested. During post-
conviction proceedings, that afghan disappeared.

The court below correctly observes that the “physical evidence that Mr. Clair claimed had
been located was potentially of great importance to [his] habeas petition.” (Pet. App. at p.4).
This is because, as the panel correctly found, and which does not appear to be contested by
Petitioner, Mr. Clair’s conviction was based upon circumstantial evidence. (Pet. App. at p.4).
Thus, the panel reasoned, at a minimum, when faced with Mr. Clair’s second request for new
counsel, the district court was required to ascertain whether the interests of justice required that
the request be granted, which demanded some sort of inquiry. (Pet. App. at p.4). The district
court’s failure to inquire into Mr. Clair’s allegations, according to the panel, was an unreasonable

application of the law to the facts in front of it, and therefore, an abuse of discretion. (Pet. App.

at pp. 4-5).
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From this relatively straightforward and simple conclusion Petitioner argues the court
below “erroneously inferred from federal appointment of counsel statutes an improbable right to
substitute counsel in collateral attacks greater that any constitutional right accorded to criminal
defendants in criminal trials.” (Brief of Pet at p.10) After misconstruing the panel’s opinion,
Petitioner then announces that this “improbable right” creates a “roadmap describing a new
avenue for frustrating the State’s compelling interests in the finality of its capital judgments.”
(Brief of Pet. at p.10). Nonsense squared.

It cannot possibly be true, as Petitioner argues, that denying the writ of certiorari in this
case will create the “roadmap of frustration” thus described. To the contrary, the present case is
infected with troubling facts that have frustrated this Court’s direction that a habeas petitioner is
“entitled to careful consideration and plenary processing of [his] claims, including full
opportunity for presentation of the relevant facts.” Harris v. Nelson, 394 U.S. 286, 298 (1969);
see also Blackledge v. Allison, 431 U.S. 63, 97 S.Ct. 1621 (1977) (upholding circuit decision that
the District Court abused its discretion when it prevented factual inquiry). These facts are:
Petitioner had exculpatory DNA evidence in this case; it hid this evidence for nearly fifteen (15)
years; Mr. Clair, a death sentenced inmate, hired a private investigator to find this evidence; and
finally that the district court, after receiving notice of this from Mr. Clair, including
substantiation from the private detective that the evidence in question existed, ignored the
inquiries without any further investigation and refused to grant Mr. Clair’s request for new
counsel. If anyone has been frustrated, it is Mr. Clair, who has encountered a blistering array of
procedural maneuvering and evidence suppression by the state as it desperately clings to an
unraveling conviction, while Mr. Clair sits on death row awaiting his one fair shot at review

based on all the evidence, evidence that now includes the results from the state’s DNA testing.
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Petitioner repeatedly faults Mr. Clair for not seeking discovery of the missing evidence or
raising claims relating to missing evidence earlier. (Pet. at pp. 5-8). Undoubtedly, Petitioner
would have pointed out then that there was no evidence to be found, therefore no discovery
could assist Mr. Clair. Petitioner has never averred that the evidence was available for
inspection, or denied that Mr. Clair’s counsel sought it out and was informed it no longer existed.
Petitioner would have habeas applicants repeatedly file motions and seek discovery of evidence
believed to have been lost or destroyed, further congesting the courts with what would appear to
be baseless litigation. There is no requirement that death row inmates conduct such litigation as
a pre-requisite for claims related to late-discovered evidence, nor should there be.

More fundamentally, as the court below correctly finds, Petitioner misperceives Mr.
Clair’s claim, framing its argument as if Mr. Clair is asserting a claim for ineffective assistance
of counsel. Mr. Clair makes no such assertion, nor is any such showing required. Instead, Mr.
Clair argues that the district court failed to properly exercise its discretion when it failed to
apply, in the words of the court below, the correct “interests of justice” standard or did so in an
“implausible, illogical or unreasonable manner” when it made no inquiry or evaluation of the
new discovery of the evidence. Thus, as the panel correctly held, the district court abused its
discretion, citing United States v. Hinkson, 585 F.3d 1247, 1261-62 (9" Cir. 2009) (en banc).

Hinkson adopted a two-part test to determine objectively when a district court abuses its
discretion in denying a motion for a new trial. /d. at 1262. The first step determines de novo
whether the trial court identified the correct legal rule to apply to the relief requested. See,
Cooter & Gell, 496 U.S. 384, 400-401 (1990). The second step determines whether the trial
court's application of the correct legal standard was (1) “illogical,” (2) “implausible,” or (3)

without “support in inferences that may be drawn from the facts in the record.” Anderson v. City
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of Bessemer City, N.C., 470 U.S. 564 (1985). The court’s test for abuse of discretion review -

one that looks to whether the district court used the correct legal principles and whether, if so, it
reaches a result that is illogical, implausible, or without support in inferences that may be drawn
from the facts in the record - has support in cases from the other circuits. See e.g., Savic v. United
States, 918 F.2d 696, 700 (7th Cir.1990) (“A finding is clearly erroneous when, although there
may be some evidence to support it, ‘the reviewing court on the entire evidence is left with the
definite and firm conviction that a mistake has been committed.” We may have such a conviction
if the trial judge's interpretation of the facts is implausible, illogical, and internally inconsistent
or contradicted by documentary or other extrinsic evidence.' ”) (citations omitted), cert. den., 502
U.S. 813, 112 S.Ct. 62, 116 L.Ed.2d 38 (1991); United States v. Jacquinot, 258 F.3d 423, 427
(5th Cir.2001) (“A factual finding is not clearly erroneous as long as it is plausible in light of the
record as a whole.”); Conte v. Gen. Housewares Corp., 215 F.3d 628, 634 (6th Cir.2000) (“[W]e
cannot conclude that the district court's decision was so unreasonable, illogical, or arbitrary as to
constitute an abuse of discretion.”). This analysis is entirely consistent with this Court’s review
in Harris and Blackledge, cases involving defects in the habeas processes that frustrated factual
development, the use of an abuse of discretion standard of review, and remands for that fact
development to determine whether it merits relief.

In this case the correct legal rule for analyzing a request for new counsel based on
counsel’s failure to investigate “newly discovered” evidence is found in 18 U.S.C.
§3006A(a)(2)(B), specifically that a “court may, in the interests of justice, substitute one
appointed counsel for another at any stage of the proceedings”. (Pet. App. at pp. 2-3). The court
below held that “the district court’s failure to exercise its discretion foreclosed the possibility that

different counsel, upon proper consultation with [Mr. Clair] would have taken additional
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necessary action with respect to prosecuting [Mr. Clair’s] habeas petition...” (Pet. App. at p. 5).
It also foreclosed the possibility the Mr. Clair’s counsel at the time would acquiesce and
undertake the necessary steps to preserve review, as that counsel had done when Mr. Clair
previously requested it. These steps, according to the court below, might have included seeking
an evidentiary hearing or seeking a stay to pursue proper relief in state court to “to ensure that
the allegedly newly discovered physical evidence was given due consideration, and if
appropriate, incorporated into Mr. Clair’s habeas petition.” (Pet. App. at p. 5). The court below
found that in not making any inquiry when alerted to an important discovery of evidence and in
not explaining its decision the district court either failed to apply the “correct interests of justice
standard” or when faced with contradictory documentary evidence, did so an “implausible,
illogical or unreasonable manner.”

There is simply no reason to review the Court of Appeal’s fact bound and faithful
application of abuse of discretion standards to the complicated and unusual facts of this case.

II. The Writ Should Not Issue Given the Interlocutory Nature

of the Panel’s Decision

This Court should decline exercise of its certiorari jurisdiction due to the interlocutory
posture of the case below. While it is true that this Court has jurisdiction to review interlocutory
judgments of federal courts of appeals, the interlocutory nature of a federal appellate court’s
judgment is relevant to this Court’s discretionary assessment of the appropriateness of
immediately reviewing such a judgment. See, Stern & Greshman, Supreme Court Practice, 9"
Ed. Ch. 4.17 at 280. While Petitioner notes that the “Ninth Circuit’s decision here is
interlocutory in nature”, it offers little reason, let alone extraordinary reason, for exercise of this

Court’s certiorari jurisdiction. (Brief of Pet. at p.16). There is simply nothing extraordinary
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about a remand to the district court to allow Mr. Clair the opportunity to examine exculpatory
evidence hidden from him for nearly fifteen (15) years. This is hardly the watershed moment
with respect to the creation of new ways to inject delay into death penalty cases described by
Petitioner. To the contrary, the facts of this case are unique and exist in a procedural thicket that
involves a pending state court petition that may moot out the entire matter. This complicated
situation is entirely the creation of the state’s failure to disclose the evidence for nearly 15 years;
the late discovery of such evidence; and, the failure of the District Court to take appropriate
action and inquire as to the effect of this discovery before it rendered judgment. Therefore, the
unpublished opinion of the court below has no application beyond the context of the present
remand. |

In the certiorari context, “this Court should not issue a writ of certiorari to a review a
decree of the circuit court of appeals on appeal from an interlocutory order, unless it is necessary
to prevent extraordinary inconvenience and embarrassment in the conduct of the cause.”
American Constr. Co. v. Jacksonville, Tampa & Key W.Ry.Co., 148 U.S. 372, 384 (1893).
Moreover, as this Court said in Hamilton-Brown Shoe Co. v. Wolf Bros. & Co., 240 U.S. 251,
258 (1916), certiorari jurisdiction “is to be used sparingly, and only cases of peculiar gravity and
general importance, or in order to secure uniformity of decision. * * * And, except in
extraordinary cases the writ is not issued until final decree.” Indeed, the lack of finality in the
judgment below may “of itself alone” furnish “sufficient ground for the denial of the
application.” Id. See also, Virginia Military Inst. v. United States, 508 U.S. 946 (1993) (Scalia,
J., concurring), where certiorari was granted after final judgment was entered, United States v.
Virginia, 518 U.S. 515 (1996), Estelle v. Gamble, 429 U.S. 97, 115 (1976) (Stevens, J.,

dissenting) (referring to “the Court’s normal practice of denying interlocutory review”);
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Brotherhood of Locomotive Firemen v. Bangor & Aroostock .R.R. Co., 389 U.S. 327, 328 (1967)
(denying certiorari “because the Court of Appeals remanded the case [and thus it] is not yet ripe
for review by this Court.”

The opinion of the court below contemplates that on remand, “counsel shall consult with
Mr. Clair and determine what actions and submissions to the district court, if any, would be
appropriate before the district court rules anew on Mr. Clair’s habeas petition, and then proceed
accordingly.” (Pet. App. at p. 6). It is possible that on remand, and after consideration of Mr.
Clair’s submissions “including any requests from counsel to amend the petition to add claims
based on related to the alleged new physical evidence”, that the district court could grant relief,
either as to guilt or penalty based on the evidence. (Pet. App. at p.6). It could also deny relief.
Either way both Mr. Clair and Petitioner could seek review in the court below. There is nothing
in the record before this Court or in this Court’s jurisprudence warranting review at this time.
Therefore, Petitioner’s writ of certiorari should be denied.

III. The Rule 60 (b) Proceedings and the Secret Evidence Allegations are a Red
Herring

Petitioner asserts that the District Court examined the evidence before the Court of
Appeal that Mr. Clair wished to pursue when it denied the Rule 60(b) motion, and found it
wanting and unmeritorious of relief from judgment. This is simply untrue.

The factual record before the District Court during the Rule 60(b) proceedings was
limited. The District Court denied funding for experts to examine the evidence and denied
discovery. It was advised of the state court discovery hearings about to take place, yet denied the
Rule 60(b) application hastily and without briefing, preventing consideration of information

gathered in the state proceedings. And, the denial was well before the DNA testing results were

disclosed.
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Further, the ruling on the Rule 60(b) motion was based entirely on the fact that Mr. Clair
could not establish he was entitled to relief. That court went so far as to say the Mr. Clair could
not establish testing would help his case. But, that was the point — Mr. Clair needed the
processes of the court, discovery, counsel and a hearing to pursue this evidence in order to
demonstrate it matters. As the Court of Appeal noted, because of these restrictions on Rule
60(b), it was of limited utility and the denial of relief based on that motion had no effect on its
analysis. (Pet. App. atp. 5-6, fn 1).

Petitioner also alleges that it was denied the ability to contest the evidence relied on by
the court below in granting a remand. Petitioner refers to the “secret evidence” used by the
court. Petitioner is plainly incorrect.

Petitioner nowhere describes what was sealed or the bases for sealing, or even provides
the record relating to that sealing decision. Its failure to provide these basic documents or even
discuss them speaks volumes about its intent here.

Apparently, Petitioner is referring to portions of a declaration by counsel and one by the
private investigator. These were submitted as part of the Rule 60(b) proceedings before the
District Court and partially redacted to exclude attorney-client discussions, as disclosed in the
motion to seal before the District Court. (ER 232-239 [redacted version]; ER 3508-3523 [sealed
versions]). As discussed, the Rule 60(b) proceedings are of limited relevance here as the court
below did not rest its decision on Rule 60(b) at all, and the record in that proceeding was of little,
if any, importance given subsequent events. The redacted portions, dealing with the relationship
between Mr. Clair and his investigator, and his counsel, were never cited by the court below as a

basis for its remand, nor were any references made to the redacted portions of the declarations in
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question, if those are the ones Petitioner is now complaining about. In fact, the court below
disavowed the Rule 60(b) efforts by Mr. Clair. (PA 5-6, fn ).

Petitioner clearly has waived any argument of unfairness below and is merely posturing
before this Court. The record before the District Court is that Mr. Clair moved to submit limited
portions of these declarations under seal. He described the events concerning Mr. Clair’s
relationship with his counsel in detail in the briefing. (ER 223-236). He even submitted his own
declaration with similar material. (ER 217-219). Much of what was discussed in the sealed
portions is contained in his two letters to the District Court. (ER 70-73; ER 258-60). Petitioner
has never questioned any of the representations in those materials and instead has been content to
argue that Mr. Clair has no rights vis-a-vis his post-conviction counsel’s actions or inactions.

Not only is Petitioner posturing here, but it has waived any complaints in this regard.
When Mr. Clair presented the declarations under seal to the Court of Appeal, as he must under
Circuit Rule 27-3(b), Petitioner made no objection or motion under Circuit Rule 27-3(d).
Petitioner quibbled about the sealed filing in some later filing, but did not argue the District
Court abused its discretion in sealing attorney-client portions of the declarations, nor did it argue
that the Court of Appeal could not consider them.

CONCLUSION

The petition for writ of certiorari should be denied.

Dated: May 18, 2011 Respectfully submitted,
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