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QUESTION PRESENTED

Whether the New Hampshire Supreme Court correctly determined that

the admission at trial of a pretrial identification cannot violate due process

where no improper state action has caused the circumstances under which the

identification was made.
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STATEMENT OF THE CASE

A. The State’s Evidence At The Suppression Hearing

At 2:53 a.m. on August 15, 2008, Officer Nicole Clay from the Nashua, New

Hampshire Police Department was sent to the parkinglot behind 70½ West Hollis Street

to investigate "a report about a black male looking through vehicles and attempting to

gain entry into vehicles." MH 7-8. ~ When she arrived at the multi-story apartment

building, she parked her cruiser out front and walked around the building. MH 8-9, 12.

There were twelve to fifteen cars in the parking lot, which was "fairly well lit" by lights

in the parking lot, lights on the back of the building, and streetlights on Ash Street, which

was the street at the exit to the parking lot. MH 25-26.

As Officer Clary entered the parking’lot, she heard what "sounded like a metal bat

hitting the ground," and she then saw Perry carrying two amplifiers and walking toward

her from between two vehicles. MH 8-9. She asked him to put the amplifiers down and

come talk to her, so he did. MH 9. He then said that he was moving the amplifiers

because he had just found them lying on the ground. MH 10. Officer Clay asked where

they had come from, and Perry said "that he had just seen a couple of kids leaving the

i "JT" refers to the sequentially paginated transcripts of the jury trial on June 16-17, 2009.

"MH" refers to the transcript of the suppression hearing on April 20, 2009.
"Pet." refers to the petition for writ of certiorari
"Pet. App." refers to the appendix to the petition for writ of certiorari.
"PSB" refers to Perry’s brief to the New Hampshire Supreme Court.
"Resp. app." refers to the attached appendix to the respondent’s brief in opposition.
"RSB" refers to the respondent’s brief to the New Hampshire Supreme Court.
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parking lot," that one of them was wearing a white T-shirt, and that the other one was on

Ash Street. MH 10.

Officer Clay walked with Perry to Ash Street where he pointed out a Hispanic man

who was standing outside a nearby house. MH 10-11. The man said that his name was

Rowley Anzani, that he had been in the house all night, that he had just come outside to

do something for his mother, that his friend had left half an hour earlier, and that he had

not seen anyone else on Ash Street in the last ten minutes. MH 11-12. While Officer

Clay was talking to Anzani, Perry kept interjecting "that he had just found the amplifiers

and that other kids had stolen them." MH 12.

When Officer Clay and Perry returned to the parking lot, Alex Clavijo walked

over and said that his neighbor had told him that his car had been broken into. MH 12.

He also said that a large wooden box with two speakers mounted inside and the

amplifiers had been taken from his car. MH 36-39. By then, Officer Robert Dunn had

arrived, so Officer Clay asked him to wait with Perry while she went inside. MH 13-14.

Perry was just standing talking to Officer Dunn in the middle of the parking lot, and he

was not handcuffed or otherwise restrained. MH 10-11, 27.

Clavijo and Officer Clay went up to the second or third floor apartment of his

neighbor, Nubia Blandon, who came out and spoke to them in the hallway. MH 14.

Blandon spoke only Spanish, so Clavijo translated. MH 14. Officer Clay did not tell

Blandon that there was a suspect in the parking lot with an officer, and they could not see

the parking lot from the hallway. MH 14, 19, 46. Blandon said that she had seen a tall,

black man walk through the parking lot, look into all the cars, circle Clavijo’s car, and
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then open the trunk of Clavijo’s car and remove a large box. MH 24-25.2 Blandon also

said that the man had been carrying a bat. MH 25. Officer Clay asked for a description,

and Blandon pointed toward the window and said "it was the man standing outside with

the police,officer." MH 24. Blandon did not describe Perry’s clothing or features    .

because the police were already talking to him. MH 30. Officer Clay did not ask

Blandon how long she had been watching Perry, but it would have taken at least a couple

of minutes for him to take the actions Blandon had described. MH 32.

In the meantime, Blandon’s husband, Joffre Ullon, who had made the initial report

about a man trying to break into cars, returned from getting coffee. MH 23, 46. He said

that he had seen "a black male walking through the parking lot and lifting up on the [car]

door handles." MH 24. Officer Clay asked him for a description, and he also said "it

was the man standing outside with the police officer." MH 24. Officer Clay went back

outside and saw that Perry and Officer Dunn had moved to the end of the lot, which was

about thirty feet away and not as well lit. MH 26. She then found Clavijo’s wooden box

and speakers near the exit to the parking lot. MH 40. A month later, Blandon was shown

a photographic array, but she was unable to identify Perry. MH 28.

2 Although the hearing transcript uses the word "truck" several times, the items were taken from the

"trunk" of Clavijo’s car. JT 169-70.
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B.    Other Evidence From The State’s Case At Trial

Clavijo lived on the fourth floor across the hall from Blandon and Ullon. JT 31-

33, 120. Their apartment faced the parking lot where Clavijo kept his black Honda Civic,

but his windows faced West Hollis Street, so he could not see the lot. JT 33-33, 52.

On August 15, 2008, Blandon and Ullon got up at 2:15 a.m. because Ullon had to

go to New York. JT 108, 130. Blandon went into the kitchen and looked out the

window. JT 109. It was a long distance down to the parking lot, "but the view was

perfect." JT 121. Blandon was surprised when she saw a tall black man riding a bicycle

through the parking lot and looking into cars, so she kept watching to see what he was

doing. JT 109, 119. Before Ullon left to get coffee at 2:30 a.m., Blandon told him that a

black man was riding around on a bicycle in the parking lot. JT 124, 130.

Ullon went outside and saw Perry walking around looking into cars. JT 131,135.

As Ullon drove out of the parking lot, he saw a bicycle lying near the Ash Street exit. JT

131. Perry was standing nearby in a well-lit area, but he turned around and hid his face

from Ullon. JT 131, 138. Ullon drove back into the parking lot to try to get a closer

look, but Perry then hid behind some cars. JT 131,136.

In the meantime, after Ullon went downstairs, Blandon watched Perry ride around

the parking lot twice and then leave his bicycle by the Ash Street exit and walk over to

Clavijo’s car. JT 109, 121. Only the back of Clavi.jo’s car was visible to Blandon

because there was a large vehicle parked next to it. JT 110. She saw Perry open the

trunk and remove a box that was very big, so she called Ullon. JT 110-11,126. At that

point, she had been watching Perry for about half an hour, but she was scared and trying
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to see what he was doing, so she was not paying attention to his clothing. JT 112. Ullon

told her to call the police, so she did, but they could not understand her, so she called

Ullon, and then he called the police. JT 110, 122-23, 132-33.

When Officer Clay walked into the parking lot, she heard a loud metallic clang,

saw Perry walking out from between two vehicles carrying two amplifiers, and then saw

a metal bat on the ground behind him. JT 67-68, 79. Perry said that he was moving the

amplifiers because he had found them in the middle of the parking lot. JT 71, 89-90. He

also said that two other people had stolen the items and he pointed out Anzani, but

Officer Clay determined that Anzani was not involved. JT 71, 73-74. At that point,

Officer Dunn arrived. JT 100. Both police cruisers were parked in front of the building,

so they were not visible from the parking lot, the hallway, or the window of Blandon and

Ullon’s apartment. JT 102.

After Blandon saw Officer Clay walk into the parking lot and talk to Perry, sloe

went to wake up Clavijo to tell him that someone was "robbing" his car. JT 112-15, 119.

Blandon then returned to her window. JT 59-61. Clavijo grabbed a bat for protection

and went downstairs. JT 112. He then saw that the left rear window on his car was

broken, that another window was open, that there were wires hanging out of the open

trunk of the car, and that his two amplifiers, a large box containing two speakers, a

wrench he used to open the windows, and his metal baseball bat were all missing. J(? 35-

37, 52, 57-58. Clavijo told Officer Clay what was missing, and that Blandon had toid

him that his car had been broken into. JT 40-41. Blandon saw Officer Clay and Clavijo

coming upstairs, so she waited at the door and then spoke to them in the hallway. J~I 117.



Ullon returned while Perry was in the parking lot with an officer, and then he went

upstairs to where Officer Clay was talking to Blandon. JT 131.

Officer Clay found Clavijo’s box and speakers next to a bicycle that was lying

near the Ash Street exit to the parking lot, which was only a couple of car lengths from

where she had first seen Perry with the amplifiers. JT 39, 47-48, 81. She also found

Clavijo’s wrench in Perry’s pocket. JT 46, 57-58, 89. Perry claimed that it was his

wrench, and that he used it to fix his bicycle tires. JT 89-90.

Later that morning, Perry waived his Miranda rights and spoke to an officer. JT

151-71. He continued to deny breaking into Clavijo’s car and stealing items from it. JT

171. He also claimed that earlier the same day, he had bought the same type of stereo

equipment that was found in the parking lot. JT 155-56. He further claimed that he had

used the wrench to fix the tire on his bike earlier that day, but he had not ridden the bike

to West Hollis Street. JT 164, 167.

Blandon and Ullon were later separately shown a photographic array containing a

photograph of Perry. JT 172-77. Blandon could not identify Perry because she had not

"clearly perceive[d] the details of his face." JT 128. Ullon had not seen Perry’s features

clearly, but he still "recognized his face," JT 137, and he "immediately" picked out

Perry’s photograph, JT 177.

C. Relevant Events Before, During, And After Trial

Perry was indicted on one felony count of theft by unauthorized taking, which was

subject to an extended term of imprisonment because he had two prior convictions for
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theft by unauthorized taking and one prior conviction for burglary. Resp. App. A1. See

N.H. Rev. Stat. Ann. § 637:3 (2007); N.H. Rev. Stat. Ann. § 637:11, II(b) (2007). Perry

was also charged by information with the misdemeanor offense of criminal mischief.

Resp. App. A2. See N.H. Rev. Stat. Ann. § 634:2, I, II(a) (Supp. 2009).

Prior to trial, Perry moved to suppress Blandon’s out-of-court identification

pursuant to the due process clauses of the state and federal constitutions. Resp. App. A3-

A6 (citing U.S. Const. amends. V, XIV; N.H. Const. pt. I, art. 15).3 He argued, in

relevant part: (1) that the Due Process Clauses of the Fifth and Fourteen Amendments

"require that evidence of eyewitness identification be suppressed whenever unnecessarily

suggestive identification procedures have resulted in an unreliable identification"; (2) that

courts must "apply a ’totality of the circumstances’ test in determining whether the

[a]ccused’s due process fights had been violated by an unnecessarily suggestive show

up," Resp. App. A4 (quoting Neil v. Biggers, 409 U.S. 188,412 (1972)); (3) that the

identification procedure had been "unnecessarily suggestive" and "essentially a one-man

show-up" because Blandon had "definitely" identified Perry "only because she [had seen]

him being arrested," and had "relie[d] heavily on context cues, such as handcuffs and

police cruisers," Resp. App. A5; and (4) that Blandon "was only able to describe him as

tall, skinny and black," but "was unable to describe facial features, length of hair, hair

style or what the perpetrator was wearing," and "was unable to pick him out of a line-up,

3 The motion appended to Perry’s petition is a motion to suppress the in-court identification. Pet. A~p.

A3-A6. However, there was no in-court identification, so the relevant motion is the motion to suppress
the out-of-court identification. Resp. App. A3-A6.
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which indicate[d] that she did not have sufficient time or opportunity to observe," Resp.

App. A6.

The State objected, arguing, in relevant part: (1) that "Blandon’s identification of

[Perry] was not facilitated by the police in any fashion," Resp. App. A12; and (2) that the

identification "was not unnecessarily suggestive" because Blandon had "witnessed

[Perry]’s commission of the crime first hand" and had then identified him "independently

from police facilitation," Resp. App. A14. The State also argued that the identification

had been nonetheless reliable where it was clear: (1) that Blandon had "an excellent

opportunity to view" Perry because she had described his actions in detail and had,

"without hesitation, identified him as the one with the officer," Resp. App. A15-A 16; (2)

that Blandon had to have paid a great "degree of attention" because she had accurately

described Perry’s "gender and race," had said "that he was carrying a bat which was

found at the scene," and had said that he had "removed a large object from the victim’s

car, which proved to be accurate," Resp. App. A16; (3) that although Blandon had not

given a detailed description, she had accurately described Perry’s "physical

characteristics," Resp. App. A16; (4) that Blandon had been certain and had

"immediately identified him as the one in the back of the parking lot standing with the

officer," Resp. App. A17; and (5) that Blandon had made the identification "only a matter

of minutes after the occurrence of the crime in question," Resp. App. A 17.

At a heating on the motion, Perry argued that "the investigation that Officer Clay

conducted and the fact that she told [him] to remain where he was as well as her lack of

follow-up with the eyewitnesses [was] enough of a state action ...." MH 42. The State
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argued that because Officer Clay had asked Perry to stand with another officer only

because there was an ongoing investigation, had not restrained Perry in any way, and had

not suggested that he was the suspect, MH 42, there were "no specific actions taken by

the police that would establish that they[ were] suggesting the identification of [Perry],"

which was required "in order to say that it was unduly suggestive," MH 43. The State

also argued that the officers could not have controlled the conditions of Blandon’s

identification because they had not known she was looking out the window. MH 43--44.

Perry then argued that Blandon had relied on context cues such as uniformed

police officers and cruisers and that she had been unable to identify him when those cues

were not present. MH 44. The State argued that Blandon’s failure to select Perry’s

photograph went only to the weight of the identification. MH 45. Therefore, contrary to

Perry’s claim, Pet. 4, the State did argue that the procedure had not been "unnecessarily

suggestive," which is the standard that applies. See Stovall v. Denno, 388 U.S. 293,301-

02 (1967) (a defendant can claim that "the confrontation conducted.., was so

unnecessarily suggestive and conductive to irreparable mistaken identification that he

was denied due process of law" (emphasis added)), overruled on other grounds by

Griffith v. Kentucky, 479 U.S. 314 (1987).

The Hillsborough County Superior Court for the Southern Judicial District

(Sullivan, J.) (the motion court) ruled that "Blandon’s identification of Mr. Perry was not

derived from any suggestive technique employed by the police," Pet. App. A10. It also

ruled that although the facts that there were "less-than-ideal conditions for identification,"

that Perry "was standing with a uniformed officer in the parking lot where the crime
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occurred," "that he was the only black male in the vicinity," and that Blandon could not

later identify him in a photographic array might cast doubt on her identification, Pet.

App. A10, those facts "d[id] not make the police behavior more suggestive," so it "need

not consider whether the identification was otherwise reliable." Pet. App. A10.

Blandon’s out-of-court identification was admitted at trial, JT 77, but she was not

asked to make an in-court identification of Perry. At the close of the evidence, Perry was

found not guilty of criminal mischief, and guilty as charged of theft by unauthorized

taking. Resp. App. A1-A2; JT 288-89.

Perry appealed his conviction to the New Hampshire Supreme Court (the state

court) arguing: (1) that the identification had been "functionally a one-man show-up, a

procedure that has been found to be highly-suggestive and unreliable," (2) that

"[r]eliability, not police intent, is the critical factor in determining admissibility," and (3)

that "the identification lacked indicia of reliability constituting clear and convincing

evidence that the identification was based upon observations other than and uninfluenced

by the suggestive procedure." PSB 15. The State argued: (1) that Perry’s "argument that

the court erred in excluding the identification solely because it had not been

manufactured by any state action [was] not preserved"; (2) that the motion court had

properly ruled "that the actions of the police were not unnecessarily suggestive"; and (3)

that application of the Biggers factors demonstrated that the identification had been

nevertheless reliable. RSB 15.

The state court did not address the preservation argument. Pet. App. A1-A2.

Instead, it "decline[d] to adopt the First Circuit’s reasoning that a Biggers analysis is
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required in all ’suggestive identification procedure,’" and held "’that the Biggers analysis

does not apply to a potentially suggestive out-of-court identification where there is a

complete absence of improper state action.’" Pet. App. A2 (quoting State v. Addison, 160

N.H. 792, 801, 8 A.3d 118, 125 (2010)). The state court then found that "[b]ecause the

evidence support[ed] the trial court’s finding that Mr. Perry failed to carry his burden of

proof on the first step of the Biggers analysis, [it] need not consider the second step."

Pet. App. A2.
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suggestive identification procedure that has been caused or orchestrated by the police

because "[t]he constitutional principles which govern the admissibility of eyewitness

identification differ from the principles which govern the exclusionary rule." Pet. 11. In

making that claim, he argues that "[u]nreliable eyewitness evidence is excluded not to

address the violation of a constitutional fight but rather because the admission of

unreliable evidence would itself violate due process." Pet. 11. He also argues that the

due process principles applied by this Court in other contexts are inapplicable because

"[e]vidence derived from an unconstitutional interrogation or search is excluded from

trial for the purpose of deterring future police misconduct." Pet. 11.

"The Due Process Clause of the Fourteenth Amendment provides that no state

shall ’deprive any person of life, liberty, or property, without due process of law.’"

Colorado v. Connelly, 479 U.S. 157, 163 (1986) (quoting U.S. Const. amend. XIV).

However, the fight to due process at trial is not a guarantee that unreliable evidence will

never be admitted. Id. at 167. Instead, "the fight of an accused in a criminal trial to due

process is, in essence, the fight to a fair opportunity to defend against the State’s

accusation." Montana v. Egelhoff, 518 U.S. 37, 52 (1996) (quotation, citation, and

brackets omitted); see also Brown V. Mississippi, 297 U.S. 278,286 (1936) ("The due

process clause requires that state action, whether through one agency or another, shall be

consistent with the fundamental principles of liberty and justice which lie at the base of

all our civil and political institutions."). Here, the decision of the motion court did not

deny Perry that opportunity, and a review of this Court’s decisions addressing due

process principles demonstrates that although "reliability is the linchpin in determining
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the admissibility of identification testimony," Manson v. Brathwaite, 432 U.S. 98, 114

(1977), the state court properly found that reliability must be addressed prior to the

admission of identification evidence only when there has been an unnecessarily

suggestive identification procedure that has resulted from improper or unfair state action.

In Neil v. Biggers, 409 U.S. 188 (1972), this Court summarized its decisions

addressing "the scope of due process protection against the admission of evidence

deriving from suggestive identification procedures." Biggers, 409 U.S. at 198. It said:

In Stovall v. Denno, 288 U.S. 293 (1967), this Court held that the defendant
could claim that the "the confrontation conducted.., was so unnecessarily
suggestive and conducive to irreparable mistaken identification that he was
denied due process of law." Id, at 301-02. This [it] held, must be
determined "on the totality of the circumstance." [The Court] went on to
find that on the facts of the case then before [it], due process was not
violated, emphasizing that the critical condition of the injured witness
justified a showup in her hospital room. At trial, the witness, whose view
of the suspect at the time of the crime was brief, testified to the out-of-court
identification, as did several police officers present in her hospital room,
and also made an in-court identification.

Subsequently, in a case where the witnesses made in-court identifications
arguably stemming from previous exposure to a suggestive photographic
array, the Court restated the governing test:

[It held] that each case must be considered on its own facts, and that
convictions based on eye-witness identification at trial following a
pretrial identification by photograph will be set aside on that ground
only if the photographic identification procedure was "so
impermissibly suggestive as to give rise to a very substantial
likelihood of irreparable misidentification.

Simmons v. United States, 390 U.S. 377 (1968).

Again [the Court] found the identification procedure to be supportable,
relying both on the need for prompt utilization of other investigative leads
and on the likelihood that the photographic identifications were reliable, the
witnesses having viewed the bank robbers for periods of up to five minutes
under good lighting conditions at the time of the robbery.
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The only case to date in which this Court has found identification
procedures to be violative of due process is Foster v. California, 394 U.S.
440, 442 (1969). There, the witness failed to identify Foster the first time
he confronted him, despite a suggestive lineup. The police then arranged a
showup, at which the witness could make only a tentative identification.
Ultimately, at yet another confrontation, this time a lineup, the witness was
able to muster a definite identification. [The Court] held all of the
identifications inadmissible, observing that the identifications were "all but
inevitable" under the circumstances. Id. at 443.

In... Coleman v. Alabama, 399 U.S. 1 (1970), [the Court] held admissible
an in-court identification by a witness who had a fleeting but "real good
look" at his assailant in the headlights of a passing case. The witness
testified at a pretrial suppression hearing that he identified one of the
petitioners among the participants in the lineup before the police placed the
participants in a formal line. Mr. Justice Brennan for four members of the
Court stated that this evidence could support a finding that the in-court
identification was "entirely based upon observations at the time of the
assault and not at all induced by the conduct of the lineup." Id. at 5-6.

Biggers, 409 U.S. at 196-97 (parallel citations omitted). The Court then said:

Some general guidelines emerge from these cases as to the relationship
between suggestiveness and misidentification. It is, first of all, apparent
that the primary evil to be avoided is "a very substantial likelihood of
irreparable misidentification." Simmons v. United States, 390 U.S. at 384.
While the phrase was coined as a standard for determining whether an in-
court identification would be admissible in the wake of a suggestive out-of-
court identification, with the deletion of "irreparable" it serves equally well
as a standard for the admissibility of testimony concerning the out-of-court
identification itself. It is the likelihood of misidentification which violates
a defendant’s fight to due process, and it is this which was the basis of the
exclusion of evidence in Foster. Suggestive confrontations are disapproved
because they increase the likelihood of misidentification, and unnecessarily
suggestive ones are condemned for the further reason that the increased
chance of identification is gratuitous. But as Stovall makes clear, the
admission of evidence of a showup without more does not violate due
process.

Biggers, 409 U.S. at 198 (parallel citations omitted). The Court then found that

"unnecessary suggestiveness alone" did not require the exclusion of the evidence. /d. at
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198-99. It then addressed "the central question, whether under the totality of the

circumstance" the identification was reliable even though the confrontation procedure

was suggestive." Id. It the found that "the factors to be considered in evaluating the

likelihood of misidentification include the opportunity of the witness to view the criminal

at the time of the crime, the witness’ [s] degree of attention, the accuracy of the

witness’ [s] prior description of the criminal, the level of certainty demonstrated by the

witness at the confrontation, and the length of time between the crime and the

confrontation." Id. at 199-200.

In Mason v. Brathwaite, 432 U.S. 98 (1977),4 the Court considered for the first

time "whether the Biggers analysis applie[d] to post-Stovall confrontations ...."

Brathwaite, 432 U.S. at 107. There, Perry "acknowledge[d] that the procedure [utili~,~ed

by the police] in the instant case was suggestive (because only one photograph was used)

and unnecessary (because there was no emergency or exigent circumstance)." Id. at 109

(quotations and citation omitted). Thus, the only issue before the Court was whether it

should apply a per se approach that "focuse[d] on the procedures employed and

require[d] exclusion of the out-of-court identification evidence, without regard to

reliability, whenever it ha[d] been obtained through unnecessarily suggested

confrontation procedures," or a more lenient approach "that continue[d] to rely on the

totality of the circumstances" and "permit[ted] the admission of confrontation evidet~ce

4 Although Perry and most courts refer to this case as Mason in their short citations, Mason was the

Commissioner of Corrections, and Brathwaite was the criminal defendant.
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if, despite the suggestive aspect, the out-of-court identification possesse[d] certain

features of reliability." Id. at 110.

The Court said that in making that determination, there were "several interests to

be considered and taken into account." Id. at 112. The first factor "was the Court’s

concern with the problems with eyewitness identification." Id. This Court found that

those problems arose because "[u]usually the witness must testify about an encounter

with a total stranger under circumstances of emergency or emotional stress," and "[t]he

witness’s recollection of the stranger can be distorted easily by the circumstances or by

later actions of the police." Id. This Court determined that aper se exclusionary rule

"goes too far since its application automatically and peremptorily, and without

consideration of alleviating factors, keeps evidence from the jury that is reliable and

relevant." Id. "The second factor [was] deterrence." Id. This Court found that

"[a]lthough the per se approach has the more significant deterrent effect, the totality

approach also has an influence on police behavior" because they "will guard against

unnecessarily suggestive procedures.., for fear that their actions will lead to the

exclusion of identifications as unreliable." The third factor the court considered was "the

effect on the administration of justice." Id. It found that "the per se approach suffers

serious drawbacks" because "it denies the trier of reliable evidence, it may result, on

occasion, in the guilty going free." Id.

This Court then found that the standard to be applied was "that of fairness as

required by the Due Process Clause of the Fourteenth Amendment." Id. at 113. It also

found that Stovall and Biggers "did not, singly or together, establish a strict exclusionary
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rule or new standard of due process." Id. It further noted that Judge Leventhal had

correctly "described Stovall as protecting an evidentiary interest, and, at the same time, as

recognizing the limited extent of that interest in our adversary system." Brathwaite, 432

U.S. at 113 (citing Clemons v. United States, 408 F.2d 1230, 1351 (D.C. Cir. 1968)

(Leventhal, J. concurring), cert. denied, 394 U.S. 964 (1969)). The Court then

"conclude[d] that reliability is the linchpin in determining the admissibility of

identification testimony for both pre- and post-Stovall confrontations," and that the

Biggers factors were to be considered. Id. at 114. After applying those factors, it could

not "say that under all the circumstances of th[at] case there [was] a very substantial

likelihood of irreparable misidentification." Id. at 116 (quotation and citation omitted).

In Kirby v. Illinois, 406 U.S. 682 (1972), this Court held that although "a robbery

victim’s one-on-one station house identification of an uncounseled suspect shortly after

the suspect’s arrest was admissible because adversary judicial criminal proceedings had

not yet been initiated, ....due process protects the accused against introduction of

evidence of, or tainted by, unreliable pretrial identifications obtained through

unnecessarily suggestive procedures." Moore v. Illinois, 434 U.S. 220, 227 (1977) (citing

Kirby, 406 U.S. at 690-91).

Then, in Watkins v. Sowders, 449 U.S. 341 (1981), this Court addressed whether

"a hearing out of the presence of the jury to determine the admissibility of identificar.ion

evidence" is "required by the Due Process Clause of the Fourteenth Amendment." 1.~’. at

345-46. Below, the Court of Appeals for the Sixth Circuit had "ruled that a hearing on

the admissibility of identification evidence need not be held outside the presence of the
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jury," and "that given the seriousness of the wounds to [the victim], a showup was

necessary ...." Id. at 344 (quotation, citation, and brackets omitted). In this Court, the

petitioners contended that because Jackson v. Denno, 378 U.S. 368 (1964), "established a

per se due process fight to a heating, outside the presence of the jury whenever a question

of the voluntariness of a confession is raised,.., it follows.., that a similar heating must

also be required where the propriety of identification procedures has been questioned."

Watkins, 449 U.S. at 346.

This Court noted that Jackson was distinguishable. Id. at 346-47. In doing so, it

first noted that although "Jackson did reject the usual presumption that a jury can be

relied upon to determine issues according to the trial judge’s instruction," it had done so

"because the peculiar problems the issue of the voluntariness of a confession presents."

Id. at 347 (quotations and citations omitted). It then noted that in Jackson, the Court had

"pointed out that, while an involuntary confession is inadmissible in part because such a

confession is likely to be unreliable, it is also inadmissible even if it is true, because of

the strongly felt attitude of our society that important human values are sacrificed where

an agency of the government, in the course of securing a conviction, wrings a confession

out of an accused against his will." Id. (quotation and citation omitted). It then noted

that "[t]he Court concluded in Jackson that a jury may find it difficult to understand the

policy forbidding reliance upon a coerced, but true confession." Id. (quotation, citation,

and ellipsis omitted). This Court then stated:

Where identification evidence is at issue, however, no such special
considerations justify a departure from the presumption that juries will
follow instructions. It is the reliability of identification evidence that
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primarily determines its admissibility. And the proper evaluation of
evidence under the instructions of the trial judge is the very task our system
must assume juries can perform. Indeed, as the cases before us
demonstrate, the only duty of a jury in cases in which identification
evidence has been admitted will often be to assess the reliability of that
evidence. Thus the Court’s opinion in Manson v. Brathwaite approvingly
quoted Judge Leventhal’s statement [in] Clemons v. United States, that,

while identification testimony is significant evidence, such
testimony is still only evidence, and, unlike the presence of
counsel, is not a factor that goes to the very heart--the
"integrity"---of the adversary process.

Counsel can both cross-examine the identification witnesses
and argue in summation as to factors causing doubts as to the
accuracy of the identification--including reference to both
any suggestibility in the identification procedure and any
countervailing testimony such as alibi.

Id. at 347-48 (quoting Brathwaite, 432 U.S. at 114 n.14 (quoting Clemons, 408 F.2d at

1251 (Leventhal, J. concurring))). This Court then found that "under our adversary

system of justice, cross-examination has always been considered a most effective way to

ascertain truth." Watkins, 449 U.S. at 349. It accordingly "decline[d]... to hold that the

Due Process Clause of the Fourteenth Amendment inevitably requires the abandonment

of the time-honored process of cross-examination as the device best suited to determine

the trustworthiness of testimonial evidence." Id. It then noted that "[i]n some

circumstances, not present [t]here, such a determination may be constitutionally

necessary." Id.

Several conclusions are apparent from these cases. First, although "reliabilits is

the linchpin in determining the admissibility of identification testimony," id. at 114,

reliability is at issue only when an identification procedure has been "so unnecessarily
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suggestive and so conducive to... mistaken identification that [the petitioner] was

denied due process of law," Stovall, 388 U.S. at 302 (emphasis added); see also Kirby,

406 U.S. at 690-91 ("due process protects the accused against introduction of evidence

of, or tainted by, unreliable pretrial identifications obtained through unnecessarily

suggestive procedures" (emphasis added)); Biggers, 409 U.S. at 198 ("a showup without

more does not violate due process"); Simmons, 390 U.S. at 384 ("convictions based on

eye-witness identification at trial following a pretrial identification will be set aside on

[due process grounds] only if the photographic identification was so impermissibly

suggestive as to give rise to a very substantial likelihood of irreparable misidentification";

cf United States v. Owens, 484 U.S. 554, 561 (1988) (declining ’to adopt.., the

principle that, because of the mere possibility of suggestive procedures, out-of-court

statements of identification are inherently less reliable than other out-of-court

statements").

Second, a procedure is not "unnecessarily suggestive" unless there was "no

emergency or exigent circumstance" that justified its use. Brathwaite, 432 U.S. at 107.

This Court uses the terms "emergency" and "exigency" when it is determining whether

state actors were justified in taking actions that would normally violate a defendant’s

constitutional fights. See Michigan v. Bryant, 131 S. Ct. 1143, 1150 (2011) (witness’s

identification of Bryant was not testimonial because the primary purpose of the

interrogation was to enable police assistance to meet an ongoing, emergency" (quotation

and citation omitted)); Michigan v. Clifford, 464 U.S. 287, 293 (1984) ("A burning

building of course creates an exigency that justifies a warrantless entry by fire officials to
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fight the blaze."); Terry v. Ohio, 392 U.S. 1, 18 n.15 (1969) ("the scope of [a] particular

intrusion, in light of all the exigencies of the case, [is] a central element in the analysis of

reasonableness"). Persons other than state actors cannot reasonably be expected to apply

those concepts. Therefore, an "unnecessarily suggestive identification procedure" must

be understood to mean a procedure employed by a state actor when there was no

emergency or exigency that justified its use.

Third, when there has been no unnecessarily suggestive identification procedure,

the issue of reliability is one for the jury to decide. See Watkins, 449 U.S. at 349 (no

need for hearing outside the presence of the jury on the reliability of identification

testimony where there was no unnecessarily suggestive procedure); cf Simmons, 39(1

U.S. at 384 (this Court was unwilling to ban the practice of identification by photograph

where "[t]he danger that use of the technique may result in convictions based on

misidentification may be substantially lessened by a course of cross-examination at trial

which exposes to the jury the method’s potential for error").

Fourth, in each of the identification cases addressed by this Court, the police had

caused or orchestrated the suggestive procedure at issue. See Watkins, 449 U.S. at 343

(police officer "had taken Watkins to be identified at the hospital"); Brathwaite, 432 U.S.

at 101 (officer had left a single picture of Brathwaite on the witness’s desk); Biggers, 409

U.S. at 380 (two detective conducted a "showup" and "walk[ed] respondent past the

victim"); Simmons, 390 U.S. at 381 (FBI agents showed witnesses photographs of

Simmons and his co-defendant); Stovall, 388 U.S. at 295 (Stovall "was handcuffed to, one

of five police officers who, with two members of the staff of the District Attorney,
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Therefore, this Court’s decisions addressing due process protections in that context are

applicable here. In fact, those cases are instructive.

In Connelly, this Court noted that "coercive government misconduct was the

catalyst for this Court’s seminal confession case, Brown v. Mississippi, 297 U.S. 278

(1936)," that it had "retained this due process focus, even after holding, in Malloy v.

Hogan, 378 U.S. 1 (1964), that the Fifth Amendment privilege against Compulsory self-

incrimination applies to the States," and that "the cases considered by this Court over the

50 years since Brown v. Mississippi ha[d] focused on the crucial element of police

overreaching." Connelly, 479 U.S. at 163 (1986) (parallel citations omitted). It then

held: "Absent police conduct causally related to the confession, there is simply no basis

for concluding that any state actor has deprived a criminal defendant of due process of

law." Id. This Court then rejected the lower court’s finding that although "the police

committed no wrongful acts," "sufficient state action was present by virtue of the

admission of the [the severely mentally ill defendant’s] confession into evidence in a

court of the State." Id. at 165. In doing so, it held that "It]he purpose of excluding

evidence seized in violation of the Constitution is to substantially deter future violations

of the constitution." Id. at 166. It also held that "It]he most outrageous behavior by a

private party seeking to secure evidence against a defendant does not make that evidence

inadmissible under the Due Process Clause." Id. It further held that although "[a]

statement rendered by one in the condition of [Connelly] might be proved to be quite

unreliable,.., this is a matter to be governed by the evidentiary laws of the forum, see,

e.g., Fed. Rule Evid. 601, and not the Due Process Clause of the Fourteenth Amendment"
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because "’ [t]he aim of the requirement of due process is not to exclude presumptively

false evidence, but to prevent fundamental unfairness in the use of evidence, whether true

or false.’" Id. at 167 (quotingLisenba v. California, 314 U.S. 219, 236 (1941)).

Therefore, contrary to Perry’s claim, this Court’s decision in Connelly was.not dependent

on the deterrent effect of the exclusionary rule. Accordingly, the state court’s conclusion

"that the Biggers analysis does not apply to a potentially suggestive out-of-court

identification where there is a complete absence of improper state action," Pet. App. A2

(quotation and citation omitted and emphasis added), does not conflict with, and is a

logical extension of, the due process principles recognized by this Court.

II. THERE IS NO SIGNIFICANT SPLIT OF AUTHORITY ON THIS ISSUE
BECAUSE ONLY A SMALL MINORITY OF COURTS HAVE APPLIED
DUE PROCESS PRINCIPLES TO IDENTIFICATION PROCEDURES
THAT WERE NOT ORCHESTRATED BY STATE ACTION.

Perry argues that "[i]n declining to follow precedents of the First Circuit Court of

Appeal, the New Hampshire Supreme Court acted contrary to the principles established

by this Court in Stovall, Manson, and Biggers." Pet. 17 (citing United States v. DeLeon-

Qui~ones, 588 F.3d 748 (lst Cir. 2009), cert. denied, 130 S. Ct. 2361 (2010); United

States v. Bouthot, 878 F.2d 1506 (lst Cir. 1989)). In Bouthot, the court held:

The Connelly logic does not apply to this case. Whereas coerced
confessions may violate an independent constitutionally protected interest,
the suggestive identification of a suspect per se does not violate any
constitutionally protected interest. In the latter scenario, a constitutional
violation, if any, occurs only when testimony regarding the suggestive
pretrial identification (or an in-court identification based upon it) is
introduced at trial. Whereas a coerced confession is suppressed primarily
to deter future violations of the Constitution, overly suggestive
identifications are suppressed primarily to avoid an unfair trial. In the latter
scenario, the Due Process Clause protects an evidentiary interest:
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suggestive encounter was not the result of"intentionally wrongful police conduct,"/d, at

222, it also found that it "was a result of the state’s negligent exercise of its control over

both the witness and the accused," Id. at 223. In an earlier case, that court had also held

that "police assistance in the pretrial publicity distinguishe[d that] case from United ¯ ~

States v. Peele, 574 F.2d 489, 491 n.1 (9th Cir. 1978) (’We are not presented with a case

where the police may have assisted or encouraged the pretrial publicity.’))." United

States v. Paaaina, 43 F.3d 1480, 1994 WL 703015, at *2 n.1 (9th Cir. 1994) (table case).

In Peele, the court had held that because "there [was] no government involvement at all

in the suggestive identification procedure,.., the balancing test under Stovall and

Simmons [was] not applicable." Peele, 574 F.2d at 491. However, it also held that "[a]

case might arise where the mind of a witness [was] so clouded by suggestions from

nongovernmental sources that a conviction based principally on the testimony of that

witness violates due process ...." Id. Therefore, it cannot be said that the Court of

Appeals for the Ninth Circuit has held that due process principles require a judge to

determine the reliability of an unnecessarily suggestive identification procedure that was

not caused by any unfair state action.

Moreover, although Perry is correct that "[t]he tenth circuit has also applied due

process principles to claims that suggestive circumstances, such as newspaper photos, led

to an unreliable identification even though the circumstances were not the product of

state action," Pet. 21, in those cases, the court was not asked to, nor did it, decide whether

state action was a necessary prerequisite to a due process claim. See United States v.

Elliot, 915 F.2d 1455, 1457 (10th Cir. 1990), cert. denied, 503 U.S. 996 (1992); United
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States v. Milano, 443 F.2d 1022, 1025 (10th Cir. 1971), cert. denied, 404 U.S. 943

(1971). In addition, in Milano, the court said that it was "unwilling to make aper se rule

that such photographs indelibly taint subsequent identification" because doing so "might

require [it] to tread on delicate First Amendment ground," and because it "hesitate[d] to

discourage law enforcement agencies from releasing pictures of wanted suspects to ~he

press in order to obtain the public’s help in apprehending them." Id. at 1025. Therefore,

those cases do not support Perry’s position. Accordingly, there is no significant split of

authority on this issue.

III. THE FACTS OF THIS CASE ARE SUCH THAT IT DOES NOT PRO¥IDE
A PROPER VEHICLE TO RESOLVE THIS ISSUE.

Perry argues that his "case presents the kind of unreliable eyewitness identification

evidence should be addressed according to the due process principles recognized by this

Court" because "Blandon’s identification of [him] would have been barred from trial had

the lower courts found that due process applied and engaged in the two-part analysis

required by this Court." Pet. 15. That claim is contrary to the record.

Here, there was no "unnecessarily suggestive identification procedure." When

Officer Clay arrived at West Hollis Street, she parked her cruiser in front of the building

and walked to the parking lot. MH 8-9, 12. She then encountered Perry carrying some

of the stolen property. MH 39. He claimed that "kids" who had just left the area had

stolen that property and that he was just moving it, and he provided a description of one

of those kids and said that the other one would be on Ash Street. MH 10-11. He tht,~n

pointed toward a man on Ash Street and said that the man had been in the parking lot.
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MH 11. Officer Clay spoke to that person, but he denied being involved. MH 11-12.

While they were talking, Perry "kept saying that he had just found the amplifiers and that

other kids had stolen them." MH 12.

When Officer Clay and Perry walked back in to the parking lot, Clavijo walked

over and said he had found out through a neighbor that his car had been broken into. MH

12. Officer Clay asked Officer Dunn "to stay with Mr. Perry because it was an ongoing

investigation and [they] needed to make sure [they] had all parties that had knowledge of

the situation to remain on scene until [they] figured out what was going on." MH 13.

Perry was just standing there and he was not handcuffed or restrained in any way, MH

10-11, 14. At that time, the officer did not know that there was an eyewitness. MH 45.

Officer Clay spoke to Blandon in the hallway where neither of them could see the

parking lot or Perry. MH 14, 17. Officer Clay never pointed out Perry to Blandon or

indicated in any way that there was a suspect. MH 14. She merely asked Blandon to

describe what she had seen. MH 18. Blandon then said that she had seen a tall, black

man, MH 30, "walk and look into all of the cars in the parking lot and that he then circled

Mr. Clavijo’s car," opened the trunk, and removed a large item, MH 24-25. She also

said she had seen him "carrying a bat." MH 25. Officer Clay asked for a more specific

description, and Blandon said "it was the man that was in the back parking lot standing

with the police officer." MH 18. As she did, "[s]he kind of went back into her apartment

and pointed towards the window to show.., that she had already looked out the window

to see Mr. Perry and Officer Dunn standing in the parking lot." MH 18. Therefore, the

officers had not conveyed that Perry was a suspect.
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Furthermore, as demonstrated above, Blandon’s seeing Perry with an officer xvas

neither intentional nor preventable because the police did not know that she was in a

position to see Perry at that time. Therefore, there was no unnecessarily suggestive

identification procedure.

In any event, an application of the Biggers reliability factors demonstrates that,

even assuming that there had been an unnecessarily suggestive identification procedure,

the factors favoring reliability clearly outweighed any possible minimal suggestiveness

caused by Officer Dunn merely standing with an unrestrained Perry in the parking lot.

First, Blandon had a good opportunity to view Perry because she watched him commit

the crime in a parking lot that was lit up by lights in the parking lot, lights on the

building, and streetlights on Ash Street. MH 25-26. Although Officer Clay speculated

that the actions described by Blandon could have taken as little as a couple of minutes to

occur, she also said that there were twelve to fifteen cars in the parking lot. MH 25.

Therefore, it is reasonable to conclude that she had watched him for an even longer

amount of time.

Second, Blandon had to have paid a great deal of attention to what Perry was

doing because she described the actions he took in detail: walking around the parking lot

looking into cars, circling Clavijo’s car, opening Clavijo’s trunk, removing a large item,

and carrying a bat. MH 24, 36. Those descriptions were demonstrably accurate where

Officer Clay testified that she had seen Perry carrying the amplifiers, that Clavijo had

said that two amplifiers and a large wooden box with two speakers had been taken from



the trunk of his car, and that she had found the box and amplifiers near the car. MH 9-

10, 30, 36-37, 39.

Third, Perry accurately described the person whom she had seen as a tall, black

man, MH 30, and Perry is a black man who is over six feet tall.6 Although Perry makes

much of the fact that Blandon could not later identify him in a photographic lineup,

Blandon saw Perry from an upstairs window, so she could not have been expected to

have seen his facial features clearly enough to have been able to distinguish them from

those of other persons with similar features. MH 29.

Fourth, Blandon’s level of certainty was unequivocal. Although she was not asked

how certain she was of her identification, she had immediately stated that the person she

had seen breaking into cars was the man with the officer, who was Perry. MH 24.

Fifth, the identification was made within a matter of minutes after she observed

Perry committing the offense. See Biggers, 409 U.S. at 199-200 (a delay of seven

months "would be a seriously negative factor in most cases"). Therefore, because there

was no "substantial likelihood that there was an irreparable misidentification," this is not

one of those "extraordinary cases" where identification evidence should have been taken

from the jury. DeLeon-Qui~ones, 588 F.3d at 753 (quotation and citation omitted).

Accordingly, this Court should deny the petition because the state court’s decision

does not conflict with, and is a logical extension of, the due process principles recognized

6 Although no testimony about Perry’s height was admitted at the suppression hearing, he testified at trial

that he is 6’ 2" tall, JT-II 224, and the fact that he was tall would have been obvious to the court at the
suppression hearing.
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by the Court; because there is no significant split of authority; and because, even if no

unfair state action was required, there was no "unnecessarily suggestive" identification

procedure, and the identification was nevertheless reliable.

CONCLUSION

For the foregoing reasons, the respondent respectfully requests that this Court

deny the petition for writ of certiorari seeking review of the decision of the New

Hampshire Supreme Court in State v. Perry, No. 2009-0590 (N.H. Nov. 18, 2010)

(unpublished opinion).
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