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ISSUES PRESENTED

{. Did the courts of Louisiana act inconsistently with the usual course of judicial
proceedings in summarily denying the petitionet’s applications?

2 Would the information not disclosed by the State have given rise to a reasonable
probability that the outeome of the petitioner’s ttial would have been different?

3. Did the non-disclosure by the State amount to subornation of perjury?
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STATEMENT

The Petitioner secks to overturn convictions of five counts of first degree murder
based on allegations that the state courts disregarded this Court’s decisions in Brady v,
Maryland, 373 U.8. 83 (1963), Napue v. Dlinoits, 360 U.S. 264 (1959), and Giglio v.
United States, 405 U.S. 150 (1972), when they denied his application for stafe post
conviction relief. He points to particular incidences of purported evidence suppression as
the factual basis for his claims, the aggregation of which he suggests warrants the
vacating of his convictions. He bolsters this suggestion with a propesition that any
conviction out of the Orleans Parish District Aftorney’s Offico mandates reversal,
particularly if a specific assistant district attorney formerly employed with the office tried
the case. However, the Petitionet’s suggestions are unsubstantiated, and the mere
agpregation of individually meritless suggestions cannot prove, as the Petitioner claims, a
cognizable violation of Brady, Napue, ot Giglio.

The Petitioner argues that this Court should granﬁ his Petition for a Writ of
Certiorari because the state courts summatily denied his applications for relief.
However, the state district judge, who presided over the Petitioner’s trial, heard from ten
witnesses over a four day post-convietion hearing and found, as a matter of law, that the
Potitioner failed to meet his burden of proving that his convictions were obtained in
violation of the Constitution of the United States. Further, although the Petitioner claims
shat the Lowuisiana Fourth Cireuit Court of Appeal and the Louisiana Supreme Court
“declined to review [his] claims” (Pot. At 23.), in fact, those courfs did review, and
sumamarily denied, his applications for supervisory review, which were appended with

copics of the relevant transetipts and exhibits, Considering the unmeritorious natute of

b
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such, the instant petition should be denied.

L

Fourth Cireuit Coutt of Appeal in its opinion affirming the petitioner's convictions and

FACTUAL BACKGROUND

The facts at issue in the instant application were summed up by the Louisiana

senfences: !

On March 1, 1995, Rebe Espadron, her sister, Shelita Rugsell, and cousin,
Robett Simon, were at their home on N. Roman Stroet, awalting the
arrival of several friends. At approximately 6:00 pm., Jan J ackson, James
Tackson, William Leggett, Larry Boatner and Reginald Harbor arrived at
the Espadron house to play cards. Ms. Espadron and Reginald Harbor

retired to her bedroom to watch television; the others remained in the .

Kitchen. Shortly after 7:00 p.m., Latry Boatner heard a car stop in front of
the house. As he opened the front door and looked out, Juan Smith, Phillip
Young and anothet armed man entered the house demanding drugs and
money. Smith ordered Ms. Russell, Robert, lan, James, William, and
Latty to lie on the kitchen floor, and to swrrender their money. A short
while later, Ms. Bspadron went o the kitchen door to investigate the noise.
As she opened the door, & man weating a hat and a bandana over his
mouth and nose pointed & gun in her face, and ordered her t0 lic on the
floor. Ms. Espadron ran back into her bedroom and as ghe did, shooting
etupted in the kitchen. She and Harbor cowered in the bedtoom. When the
gunfire stopped, Harbor made his way into the kitchen/living room area
where he found five bodies on the floor. Ms. Bspadron ren outside, and
flagged down passing police officers. As she re-entered the house, she
found Robert Simon’s body lying on top of Phillip Young in the living
room, and Shelita Russell, James Jackson and William Leggeit on the
floor in the kitchen.

Officers Joseph Narcisse and Errol Lavasseur weie dispatched to Ms.
Bspadron’s residence to investigate a complaint of gunfire and aggravated
burglary. As the officers entered, they found three victims in a pool of
blood in the kitchen and two others in the adjoining living room. Shelita
Russell, one of the victims found in the kitchen, was conscious but unable
to provide any information on the incident. The other two viotims in the
kitchen, James Jackson and William Leggett, exhibited no signs of life.
Phillip Young, one of the assailants, who was conscious but unable to

\ Soq State v. Smith, 2000-KA=1392 (La. App. 4 Cir. 7/ 18/01), 797 So0.2d 193 (Table),

P.

b
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move, was lying face down in the living room with Robert Simon lying
partially on top of him. When emergenoy medical personnel arrived, they
rolled Robert Simon’s body off of Phillip Young, who was clutching 228 |
caliber pistol in his left hand. The EMS personnel pried the loaded and
cocked weapon from Young's geip. As the officers secured the premises,
they found Latry Boatner in the bathroom. He had not been shot but was
suffering from a severe head laceration. Officers Narcisse and Lavasseur

discovered the body of Tan Jackson in the alley,

Homicide Detective John Ronguillo found numerous
AK.47 shell casinge at the scene and bullet riddled
Litchen floogs, walls and windows. He directed

9-millimeter and
Jiving room and
the orime scene

technicians to photograph and dust the area for fingerprints. Officers
discovered a pager on Phillip Young, and tetrieved the telephone numbets

stored in the usit. One of the mumbers was registered to

Kintad Phillips at

his 2046 Rousseau Street residonce. Detective Ronquillo presented a
photographic lineup to Larry Boatner from which Boatner identified Juan

Ymith as one of the assallants.

Detective Kenneth Leary, the State’s expert firearms examinet, tested the
25 caliber weapon seized from Phillip Young, and determined that the

gun fired three bullet casings retricved at the scene, He

also identified 9-

milimeter and AK-47 serni-automatic rifle ammunition fired at the scence.

Tre, William Newman and Alvaro Hunt, experts in autopsy pathology.
performed autopsies on the five victims. All of the victims died from
multiple gunshot wounds delivered exceution style as they lay face down
on the floor. Blood toxicological tests on Shelita Russell and James
Jackson were negative for alcohol and commonly abused drugs, However,

the other vietims’ blood exhibited the presence of
excessive levels of alcohol. Dr. Newman opined that

cannabinoids and
Tan Jackson's log

wounds suggested he attempted to flee the attackers, which would explain
his body being found in the alley, rether than in the house, The doctors

retrieved bullets and bullet fragments from the victims’
autopsies.

11. PROCEEDINGS BELOW

bodies during the

The petitioner and his co-defendant, Phillip Young, were indicted on August 31,

1995, for five counts of first-degree murdet, a capital violati
Statute (La. R.S.) 14:30, relating to the March 1, 1995 shooting

Willie Legget, Tan Jackson, James Jackson, and Robert Simons

on of Louisiana Revised
deaths of Shelita Russell,

(the North Roman Street

!
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gurders). In the same indictment, the petitioner, along with Doniclle Bannister, Kintad
Phillips, and Robert Trackling, wag chatged with three counts of ﬁrst-fdegrce murder
relating to the February 5, 1995 shooting deaths of Tangie Thompson, Devyn Thompaon,
and Andre White (the Morrison Road mufders). At his September 11, 1995, arralgnment
the petitionet pleaded not guilty to all eight counts. He was tried in Decembér of 1995
for the North Roman Street murdess, and the jury retutned verdics of guilty as charged
on all counts. The same jury subsequently recommended that the Petitioner be spared the
death penalty and, in accordance with that recommendation, the trial court sentenced the
Petitionet, on each couat, to imprisonment for life, at hard labor, in the custody of the
Louisiana Departrent of Corrections, without benefit of patole, probation, or sugponsion
of sentence, with the sentences to run concurently with one another, It is from these
convictions that the inatant petition arises.

The Pefitioner’s convictions were affirmed by the Louisiana Fourth Circuit Court
of Appeal, and his writs for supervisory review in the Louisiana Supreme Court were
denied, The Petitioner thereafter sought a writ of certiorari from thiz Court, which was
denied on February 24, 2003.

The petitioner filed a pro se post-conviction relicf application in the state district
court. Thereafter, counsel appointed to reprosent the Petitioner filed 2 supplemental post-
convietion relief application, which expanded upon his pro se claim that prosecuiors ﬁad
withheld favorable evidence relating to the North Roman Street musders, including
eyewitness misidentification of him as the perpetrator; Phillip Young’s involvement in
the murdets; Robert Trackling’s confession to, and implication of Donielle Bannister in,

the murders; and the existence of numerous other known suspects in the murders,

§
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Counsel also amended the Petitioner’s ineffective assistance claims and added claims thet
prosecutors had knowingly presented .falsc testimony during the guilt phase of trial and
had unfairly denied him the ability to secure Phillip Young’s testimony >

The State District Court conducted an evidentiary hearing on the petitioner’s post-
conviction ciaims over four days in January and February 2009, during which it heard
testimony from victim and police witnesses as well as the Petitionet’s trial counsel. On
February 2, 2009, the State District Court otally denied post-conviction relief without
glving reasons, The Petitionet, through counsel, filed a supervisory writ application in
the Louistana Fourth Circuit, which was summarily denied. Again through counsel, he
timely sought supervisory review in the Louisiana Supteme Court, which surnmarily
dented relicf on September 24, 2010. The instant petition followed.

REASONS FOR DENYING THE PETITION
The Petitioner olaims that this Court should grant his Petition for a Wit of Certiorari

because (1) the state courts summarily denied his applications for relief, which, petitionet
appears to contend, is inconsistent with the usual couse of judicial proceedings; (2) the
State withheld material information in violation of this Court’s holding in Brady v,
Maryland, and (3) prosecutors knowingly permitted Larry Boatnet o testify falsely at
trial, in violation of his due process rights.

L The state courts’ determinations were a resulé of accepted and usual
course of judicial procecdings.

Petitioner is aggrieved because the state district judge “orally denied relief, . . without

{ssuing a written opinion, making any factual findings, or providing any reasons for [his}

2 (ounsel also included a claim that Petitioner’s sentence of death upon conviction for the Merrison Road
murdets in a separate procceding was obteined through use of an invalid prior conviction—to wit, the
conviction fot the North Romen Street murders,
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ruling” (Pet. at4.) However, the state district judge, who presided over the Petitioner’s
trial, heard from ten witnesses over & four-day post-conviction hearing and found, as a
matter of law, that the Petitioner fatled to meet his burden of proving that his convictions
were obtained in violation of the Constitution of the United States. Further, although the
Petitioner clatms that the Louisiana Fourth Cirouit Court of Appeal and the Louisiana
Suprems Coutt “declined to review [his] claims” (Pet. At 23.), in fact, those courts did
review, and summarily depied, his applications for supervisory teview, which were
appended with copies of the yelevant transcripts and exhibits.

The rules of the Supreme Coutt of Louisiana and the Louisiana Courts of Appeal
provide that a grant of denial of an application for writs at the higher state courts rests
within the judicial discretion of the courts, which may act peremptorily on an application.
See, Supreme Court of Louisiana, Rule X(1XA); Rule 47, Louisiana Uniform Rules of
the Court of Appesl. This Court has recently noted, in the context of federal 2abeas
petitioners, that every federal Court of Appeals has recognized that “determining whether
2. state court’s decision resulted from an unreasonable legal or factual conclusion does not
require that there be an opinion from the state court explaining the state court’s
reasoning.” Harvington v. Richter, 562 U.S, =, 131 8. Ct. 770 (2011). Accordingly, the
summary denial of the Petitioner's staie court applications cannot be said to be
inconsistent with the usual coutee of judicial proceedings.

1.  The Petitioner’s state post conviction application was properly denied

because the Petitioner failed to meet his burden of proving that his
conviction was obtained in violation of Brady v. Maryland and its progeny.

The Petitioner’s claims that the State withheld evidence seem to fall into three
categorios: (1) the withholding of ovidence regarding eyewitness identification; (2) the

withholding of evidence of Phillip Young's jmproved medical cor‘xdition; and (3) the
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withholding of evidence regarding Robert Trackling’s involvement in the murders.
Initially, the Petitioner fails to demonstrate “a reasonable probébility that, had the
evidence been disclosed to the defense, the result of the proceeding would have been
different. United States v. Bagley, 473 U.8. 667 (1985) (White, J., concurring). Further,
viewing the undisclosed evidence collectively, the Petitioner cannot prove a Brady
violation by the mere aggregation of individually meyitless claims.

To prevail on a Brady claim, a petitioner must show that (1) the prosecution
suppressed or withheld evidence that was (2) favorable to the accused and (3) material to
cither guilt or punishment; and although the Brady doctrine mandates disclosure of
certain evidence, it does not require the prosecution to open its files to the defense.
However, the mere possibility that undisclosed information might have helped the
defense ot éﬁ'ected the outcome does not establish the materiality of that information.
United States v. Agurs, 427 U.8. 97 (1976). Rather, undisclosed information is materia)
only where the nondisclosure deprives the defendant of a falr trial. Jd. As this Court has
stated, “[B]vidence is material only if there is a reasonable probability that, had the
evidence been disclosed fo the defense, the result of the proceeding would have been
different." United States v. Bagley, 473 U 8. at 682; id. at 685 (White, J., concurring). A
"reasonable probability" is a probebility sufficient to undermine confidence in the
outcome. Pennsylvania v. Ritchie, 480 U S. 39, 57 (1987); Bagley, 473 U.S. at 682.

A, Withholding of Evidence Regarding Eyewitness Identifications

i Evidence Allegedly Undermining the Credibility of Larry
Boatner

The Petitioner claims that prosecutors withheld favorable evidence that, if

disclosed before (rial, could have been used to undermine the credibility and reliability of
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Larry Boatner’s photographic and in court identifications of the petitioner as the shooter,
In support of this claim, the Petitioner points to seven discrepancies between Boatner's
trial testimony and undisclosed statements he and others gave to police and hospital staff:

(1) Boatner's statement to Detective Ronquillo on the night of the incident that he
could not supply a description of the shooters except to say that they were black
males, allegedly contradicting his trial testimony that he noticed the petitioner’s
mouth full of gold teeth after the petitioner and the other gunmen buist info the
North Roman Strect residence;

(2) Boatn.er"s statement to Detective Ronquillo that he had been to0 scared to look at
anyone during the incident, allegedly contradicting his trial testimony that he had
been trying to see who the shooter was;

(3) Boatner’s pre-ttial statement that he could not identify any of the Wweapons used
other than that they included an AK-type assault rifle, a Tech Nine-type handgun,
and & silver colored handgun, allegedly contradicting his trial testimony tﬁa’c the
petitioner carried a .9mm handgun, which was identified by police as the murder
weapon;

{4) Charity Hospital records documenting Boatner’s complaint that he was being
harassed by a detective to make an identification of the North Roman Street

' perpetrator(s), which allegedly indicated the coercive nature of Boatner's nltimate
identification of the petitioner and the faét that Detective Ronqﬁilio had likely
visited Boatner in the hospital prior to the date he made the identification;

(5) Unidentified records allegedly demonstrating that Boatner knew that police had

already identified the petitioner as a perpetrator of the North Roman Street
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murders, which implied that his ultimate identification of the petitioner had been

unduly suggestive;

(6) Victim Shelita Russell’s pre-death statement that the first gunman who entered the
house (identified by Boatner as the petitionet) wore 2 mask, allegedly
contradicting Boatner’s statement that he saw the face of and could accurately
identify his assailant; and

(7) Statements by Reba Bspadron and neighbor Dale Mims to investigators,
documented in police and newspaper reports, that four masked gunmen invaded
the North Roman Street residence, allegedly contradicting Boatner’s testimony
that the petitioner was unmasked af the time.

Aside from merely recording the above contentions and highlighting hig trial
coungel’s post-conﬂction testimony that he was not provided with any of the information
in question, the Petitioner makes no attempt to argue the materiality of the complained-of
discrepancies or 1o articulate specifically how the State’s disclosure of the withheld
documents would have created a reasonable probability of a different verdict. Instead,
the petitioner merely notes that Boatner wag the only eyewitness to the crime and
conclusorily presurﬁcs that Boatner’s trial testimony would somehow have been
“impeached” and “refuted” had thf,; jury been, presented with such discrepancies, leaving
entirely to the imagination the form that such impeachment and refutation would take.
Nevertheless, a review of the petitioner’s contentions, when measured against the facts of
the case, exposes the fatal flaws present in argument that would might tend fo support

them,



[

MAR. 25. 2011 3:34PM - NO. 88767 P,

10

4. Boatner’s statement te Detective Ronquillo on the night of
the incident that he could not supply a deseription of the
shooters

First, the Petitioner contends that Larry Boatner provided a statement to Detective
Archie Kauffiman that indicated that Boatner could not degoribe any of the perpetrators,
Subsequently, however, Boatner gave a statement to Detective Kaufinan, contained in a
supplemental police report, indicating, contrary to the Petitioner’s representation, that
Boatner “could not describe any of the subjests, other than the subject who put the gun in
his face,” who had “golds in his mouth,” and whom he in fact later identified ag the
Petitioner.

The non-disclosure of this first statement, petitioner alleges, rises to the level of a
Brady violation, However while testifying during the post-conviction hearing, Detective
Ronquillo stated that, while Boatner had initially told him that he could not describe any
of the perpetrators except that they ‘were black males, Boatner later gave a formal
recorded statement in which he told Detective Kaufinan: “T can tell you about one [of the
subjects], the one who put the pistol in my face.” Although Boatner emphasized that he
could only describe that one subject, he noted that the subject had gold teoth. Boatnet’s
description very clossly matched that of the Petitioner, Ronquillo atixibuted Boatner’s
initial reluctance to provide a description to his being “shook up” after the incident,
cspecially as “at that point . . . he was in the home and there were dead bodies
cverywhese,” as well as to “his not wanting to be involved in thiz case anymore.”
Ronquillo noted, however, the acourate description of the Petitioner Boatner had earlier

provided. Accordingly, the State’s disclosure of Detective Ronquillo’s supplemental

report would not have served to impeach the credibility of Larry Boatner’s identification
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in that regard.

b. Boatuer’s statement to Defective Ronguillo that he had
been too scared to look at anyone during the incident

Second, the Petitioner represents to this Court that Boatner initially told Detective
Kaufinan that he had been too scared to look at anybody during the incident. Confrary to
the petitioner’s mistaken reading of Boatner’s statement to Kaufman, Boatner clearly
indicated that he was too scared to look at anybody after ke and the other victims had
been ordered to the floor, which does not confliot with his statement and testimorny that
he was able to see and describe the petitioner prior to that moment. Moreover, Boatner
indicated that he was too scared to look at any of the perpetrators other than the
petitioner, whom he encountered unexpectedly afier opening the front door and whose
face he therefore could not help seeing. These statements arc entirely consistent with
Boatner’s post-conviction testimony, in which he explained that ke closed his eyes after
being ordered to the floor by the petitioner, and that he did not open them “until the
gunshots,” Therefore, because Boatner’s statements aﬁd testimony wete consistent, non-
disclostre of the staternents did not violate Brady,

¢. Boatner’s pre-trial statement that he could not identify any
of the weapons used

Third, the Petitioner’s argument regarding Boatner’s description of the weapons
used during the crime also bears no fivit. Boatner consistently described the petiﬁoner as
carrying a hendgun. In fact, at trial Boatner testified, consistent with his police
statement, that the .9 mm gun the petitioner carried was “a silver gun.” When asked
whether it was a handgun, Boatner replied affirmatively. He confismed that fact on

cross-examination at the post-conviction hearing, stating that the gun in the petitioner’s
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hand was “a nine millimeter chrome.”

4. Charity Hospital records documenting Boatner’s complaint
that he was being harassed by a detective

Foutth, the Petitioner alleges that Boatner’s undisclosed Charity Hospital records
show that his photographic identification of the Petitioner as a perpetrator was the
product of “harassment” by Detective Ronquillo earlier that moring, and thus was
unduly suggestive and/or unreliable. However, he provides no factual or legal support
for his unwartanted inferential leap that any possible harassment by Detective Ronquillo
in some way rendered Boatner’s identification of the petitioner unduly suggestive or
otherwise affected its reliability, He does not so much as specify the nature of the
supposed harassment as it pertained to Boatner’s eventual identification,

At the pre-trial heating on a motion to suppress Boatner’s identification, Boatner
hirself testified that Detective Ronquillo neither forced nor coerced him to make an
identification, nor promised him anything in exchange for his identification, nor
suggested that he select the petitioner. Hearing that testimony, the trial judge denied the
motion to suppress. Subsequently, at the post-conviction hearing, Boatner relterated that
testimony and reaffirmed that he was not visited by detectives prior to the date on which
he made his identification. Janie Mills, the 'ps[ychiatric aid who tended to Boatner during
big stay at Charity, also testified at the pre-trial motion hearing, as a defense witness, that
Detective Ronguillo did not suggest to Bostner whom he should select from the
photographic arrays, She further testified at the post-conviction heering that Boatner did
not appear to be distressed whilo talking to defectives during his identification, Detective
Ronquillo testified at the post-conviction hearihg that he had no recollection of visiting

Boatner in the hospital prior to the date and time he made his identification of the
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petitioner,

e. Unidentified records allegedly demonstrating that Boatner
knew that police had already identified the petitioner as a
perpetrator of the North Roman Street murders

Fifth, the Petitioner alleges that, conirary to his festimony at trial, Boatner made
statemonts to both Espadron and Detective Ronqﬁilie that he observed a picture of the
petitioner in The ﬁme&}’icayune on June 4, 1995, when in fact that pichwe did not
appear i the paper until June 7, 1995. It is frue that the picture did not appear until June
7, 1995, Itis also true that Mr. Boatner testified accurately and teathfully at teial that he
observed the picture in the paper on June 7, 1995, The significance, if any, of this
discrepancy is unclear, and the petitioner makes no effort to illuminate it. To the extent it
might have served to call into question the credibility of Boatner as a factual witness, it is
to be remembered that, 10 4 tman who narrowly escaped a brutal agsault that left five of
his friends dead, a date would likely be an inconsequential detail in the face of once again
being confronted with the image of the man who very nearly took his life. Nevertheless,
it was for a juy to judge Boatner’é total credibility, and nothing sbout his minor
discrepancy as to dates would have uwndermined confidence in the outcome of the
proceedings. Thus, the unidentified records allegedly memorializing this discrepancy
were not subject to Brady.

f. Shelita Russell’s pre-death statement that the first gunman
who entered the house (identified by Boatner as the
petitioner) wore a mask

Sixth, the Petitioner srgues that information in a “daily” entry in Detective

Ronquillo’s supplemental police report noting Shelita Russell’s purported pre-death

statement that the first subject who entered the North Roman Street residence had a black

i
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cloth acrolss hig face, would contradict Latry Boater’s trial and post-conviction
testimony that the petitioner—who he maintains was the firgt perpeirator to enter—did
not have his face covered. The notation in question reads, “Said—In kitchen saw people
barge in—one—black color across face—first one through door—[No further
statement].” The petitioner’s trial counsel testified at the post-conviction hearing that
had he been provided with Russell’s statement he would have used it to “reinforce the
fact that Mt Bostner could not have identified anyone,” thus undermining his
identification of the petitioner. However, even if favorable, the petitioner fails to
derr:onstrate the materiality of Russell’s statement, Had the trial court admitted Russell's
statement, the petitioner must still show a reasonable probability that its admission would
have served to discredit Boatner’s testimony regarding the petitioner’s appearance to
such an extent that confidence in the outcome would be undermined.

It is not enough, then, for the petitioner to show marely‘t:hat the jury would have
been confronted with competing accounts of whether the petitioner’s face was covered
wien he entered the residence; he must show a ressonable probability that, had the
evidence been disclosed 1o the defense, the tesult of the proceeding would have been
different. See Agurs, 427 U.8. 97, supra. Considering that Boatner’s testim;any was
internélly consistent and thete was no conflicting physical evidence regarding the
condition of the perpetrators’ faces, the petitioner cannot show that the result of the
proceeding would have been different. The juty could easily have taken into account that
Boatnerwas in iamediate proximity to the petitioner—unlike Russell, who was cowering
in & room at the back of the house—when he entered the residence and that the face of

co~perpetrator Phillip Young, who was left geverely injured inside the house, was not
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covered, Thus, the petitioner cannot demonstrate a reasonable probability that the
admissibn of Shelita Russell’s undisclosed statement would have resulted in the jury’s
discrediting Boatner’s testimony,

g. Statements by Reba Espadron and neighbor Dale Mims to
investigators

| Seventh, the petitiomr alloges that undisclosed police and newspaper reports
show that Reba Espadron and neighbor Dale Mims gave statements to police that they
observed four masked gunmen enter the North Roman Street residence, which contradicts
Latry Boatner's testimony thaf three unmasked men perpetrated the crime.

Initially, it must be noted that prosecutors have no duty under Brady to disclose
information contained in & newspaper article, as “[t]he government is not obligated to
furnish a defendant with information he already has or can obtain with reasonable
diligence.” United States v, Newman, 849 F.2d 156, 161 (5th Cir. 1988) (citing United
States v. Prior, 546 F2d 1254, 1259 (5th Cit. 1977)). Information contained in a
newspaper is readily available to any citizen through reasonable diligence, and thus the
petitioner fails to make a showing that prosecutors possessed evidence subject to
dizclosure under Brady, See Agurs, 427 U.8, at 103.

Turning to the statement by neighbor Dale Mims, he told Detective Ronquillo that
he heard shots and looked out his front door, whereupon he saw three black males armed
with AK-47s exit 2230 North Roman (whete the murders cccurred), get into a white 4-
door Buick and drive off. He then heard & shotgun biast and saw a fourth subject get into
another vehicle and also leave the scene, Mims stated that ali four men were wearing ski
masks covering their faces, At the post-conviction evidentiary heariﬁg, Mims testified

similatly, but acknowledged that one of the three men he saw exiting the house did not
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have a mask. He also admitted that he did not see the men in question arrive at or enter
2230 North Roman, nor did he see them inside the residence. He also recalled that the
men weéring masks removed them after they entered the Buick,

Detective Ronquillo’s notes indicate that Reba Espadron told Detective James
Stewatt that she observed only one of the perpetrators, whom she described as being 57
6" tall and slim with a “thing atound his face.” At the petitioner’s trial she testified
accordingly and further described him as carrying a “big gun” that he held with two
hands. Ronquillo testified at the post-conviction hearing that the physical description
provided by Espadron did not match the petitioner. Moreover, the gun carried by the
perpetrator who confronted Espadron (most likely the AK-47) was clearly not a handgun,
as was carried by the petitioner,

Mims’ and Espadron’s undisclosed statements would not have served to impeach
the trial testimony of Larry Boatner or his identification of the petitioner, Mims
confirmed that he did not see the subjects he described at any time before or during their
entrance into 2230 North Roman, and thus would not have been able to testify as to
whether their faces were covered when Boatner first encountered them. He further stated
that one of the men may not have been masked at all, Espadron descsibed a subject that
was clearly not the petitioner, who Boatner testified was the only perpetrator whose face
he observed. Her sfatement thus does not undermine hi‘s identification. Therefore, the
petitioner cannot show that the undisclosed statements of Dale Mims or Reba Espadron

would have aided him at trial,
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B. Evidence of Phillip Young’s Improved Medical Condition

The petitioner claims that prosecutors withheld matorial evidence from the
defense—namely Detective Ronquillo’s supplemental report and “daily” notes indicating
that he interviewed Phillip Young in Charity' Hospital following the shooting—that would
have demonstrated the petitioner’s innocence and therefore cast the State’s trial ovidence
in a different light. He further notes that the evidence regarding Young’s improved
medical condition and the statements made by him contradiot Ronquilio’s testimony and
the prosecution’s statement to the jury that Young was in a vegetative state and unable to
communicate. These allegations are spurious.

First, the petitioner was well aware of Young’s medical condition throughout the
proceedings. Young was in fact a co-perpetrator of the North Roman Street murders and
was charged in the same indictment as the petitioner. In fact, on October 19, 1995—
barely a month after the petitioner was arraigned—the court ruled Young irrestorably
incompetent, finding that he “will never be able to assist his counsel in trial due to
perminetit [sic] brain damage.”

Second, Ronquillo’s notes regarding Young’s condition do not conflict with his
trial testimony. In fact, in response to the prosecutor’s very first duestion on the issue,
Ronquillo confirmed that he h‘ad’ indeed spoken to Young at Charity Hospital. The
prosecutor even admonished Ronquille in his questioning, in light of the hearsay rule, not
to “say what [Young] said if he said anything {o you.” This open court colloquy hardfy
evidenoes a prosecutorial t;onspiracy to conceal from the jury the fact that Young could in
fact communicate, Moreover, Ronquillo’s testimony that Young could not speak much

and could only use his lefi hand did not conflict with his undisclosed notes; tather, his
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notes corroborate that testimony almost word-for-word. Furthermore, Ronquillo’s
statemient at trial that he couldn’t understand anything that Young was saying did not
refer to Young’s inability to commumnicate at all, merely—when presented in the context
of the colloquy ag a whole—to his ability to communicate verbally, which inability is
acknowledged even by the petitioner, Thé statement also reflects Ronquillo’s own
subjective impression of Young’s communicative ability and, a3 such, is not an allegation
of objective fact that could be empirically contradicted by the undisclosed report.

In any event, even if Young’s “statements” had been diselosed and admissible at
trial—despite their constituting hearsay-—they would not have served to undermine
confidence in the jury's verdict. Detective Ronguillo testified at the post-conviction
heating thet he disavowed Young’s statements because he was uncertain as to whether
they even had any substance. As noted sbove, the jury would have been free to consider
the fact, as prosecutors would no doubt have emphasized, that Young was a known
asgociate and co-defendant of the petitioner, as well as the inherent bias that accompanied
that relationship. This was corroborated by Ronquillo’s post-conviction testimony that
“the whole nature of [Young’s) behavior and how he answered questions changed” when
he found out Ronquillo was a homicide detective. Young could also reagonably fear that
the petitioner—who had just murdered five people in cold blood—would not hesitate 0
do the same to him if he “snitched.” Accordingly, Young had every incentive in the
world to deny the petitioner’s involvement in the killings or in his wounding, even if he
could not deny his own presence on the seene. Therefore, the petitioner cannot show that
there was a reasonable probability that confidence in the outeome would have been

undermined.
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- Relatedly, Young had a cotresponding incentive to blame hig injuries on one of
the occupants of the house, Howeves, the jury would also have been free 1o consider that
the .25 calibre handgun that the petitioner ascribes to Robert Simons was found by paolice
cluiched in Young’s hand and would have been reagonable in finding it unlikely that
l}oung had somehow managed to grab the gun from Simons after having esseptially been
rendered paralyzed and unconsclous by the shot to his head. Even if gstablished,
however, the fact that Simons may have shot Yaung would not have served to exonerate
the petitioner. Finally, the statements by Young that do not exculpate the petitioner—
“drove in car”, “girlfiiend’s car”—are of no real evidentiary value,

Finally, while the petitioner argues that the undisclosed evidence, even if not
admissible itself, constitutes Brady material because it could have led to the discovery of
admissible evidence favorable to the defense, see, generally, Wood v. Barthiomew, 516
U.S. 1(1995), he fails even to speculate what additional evidence could have been
discovered to exculpate him based on the disclosure thersof, Detective Ronquiilo was
examined at length during the post-conviction hearing about numerous other leads and
suspects in the North Roman Street murders and testified that through investigation he
was able to eliminate everyone but the petitioner as a confirmed petpetrator, Confronted
with that testimony at trial, the jury would have been reasonable in discrediting any
“alternative suspect” theory that the disclosure of Yc-mng‘s hospital statements may have
engendered,

The only evidence of how the defense would have used Young’s statements was
offered by the petitioner’s trial counsel, who testified at the post-conviction hearing that

he would have attempted to locate Young ot in the alternative, to introduce Ronquillo’s



NO. 8876, 24mmrrmmmmmren

MAR. 25,2011 3:36PM

20

notes as evidence of police harassment of Young to make an identification, However,
Young's whereabouts throughout the proceedings—ospecially after his remand to the
state forensic facility—were hatdly a secret and counsel could easily have visited and
attempted to interview him Wi"th minimal diligence. Finally, as Young never identified
any of the alleged actual perpetrators, any evidence as to police “harassment” to that end
would have been entirely irrelevant,

The petitioner hag utterly failed to demonstrate the matetiality of the undisclosed
nofes regarding Phillip Young’s improved medical condition and his “statements” to
Detective Ronguillo.

C. Evidence Regarding Robext Trackling’s Invelvement in the Murders

The petitioner alleges that prosecutors withheld material evidence of Robest
Trackling’s confession to having participated in the North Roman Street murders and his
implication of Donielle Bannister therein. In one of the undisclosed picces of
information, an inmate named Eric'Rogers told police that Trackling had confossed to
him that he committed the murders with Bannister and & man nicknamed “Short Dog,”
whom. Rogers indicated was Robert Home. Rogers testified at the post-conviction
hearing that Trackling had told him the murders were committed by him, Bannister, and
Romalice McGee, and that Detective Byron Adams had coaxed him to implicate the
petitioner in exchange for reducing his life sentence for second-degree murder, even
though he knew the petitioner had not been involved in the killings. He denied that he
had ever spoken to the petitioner directly. The petitioner cites this as material evidence
that directly exculpates him from the North Roman Street murders,

The second piece of undisclosed information involves s June 1, 1995, interview



B NO. B876P. Qb

MAR, 25. 2011 3:36PM
21

between Detective Adams and Trackling relating to his involvement in the Morrison
Road murders, during which Tyackling identified the petitioner from a photographic
lineup as “Short Dog” and implicated him in the Morrison Road murders, The petitioner
notes with suspicion the timing of Adatns® intarview with Trackling—roughly two weeks
after his interview with Rogers—and the fact that Trackling was not asked about his role
in the North Roman Street murders, despite the information learned fiom Rogers. He
further points to a notation entry in Detective Ronquille’s supplemental report stating that
Adams had interviewed Trackling and that Trackling had denied being involved in the
North Roman Street murders, which he contragts with the fact that Adams did not, as far
as is known, ask Trackling about North Roman Steet. The petitioner surmises that this
proves the existence of an as-of-yet undisclosed interview, even as the District Aftorney’s
file cortaing no such second interview,

Finally, the petitioner ditects this Court to a notation in Ronguillo’s supplemental
report refetring to his interview with Trackling in July of 1995, during which Trackling
denied his involvement in the North Roman Street mwders and offered the alibi that he
was at work when the crimes were committed, The 1eport goes ori to note that Ronguillo
checked Trackling’s time card and discovered that he did not clock out of work until 7:45
pm. The petitioner cites this ag proof of Trackling’s possible involvement in the North
Roman Street murders, which did not ocour until 8:30 pm.  Police knowledge of
Trackling’s involvement, according to the petitioner, was evidenced by his being placed
in photographic lineups shown to Reba Espadron and Larry Boatner, neither of whém
identified him as a perpetrator. Upon that, the petitioner argues that police concealed

Trackling’s confession to his prejudice,
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The petitioner’s unwieldy allegation as to evidence of Trackling’s supposed
involvement in the North Roman Street murders fails to setisfy his burden under Brady.
As an initial matter, Bric Rogers’ testimony at trial—to the extent it tracked his police
stafement and post-convietion testimony—would have been inadmissible hearsay
through Trackling and Detective Adams. Moreover, his undisclosed statement that
Trackling admitted to committing the North Roman Street muwrders with Donfelle
Bannister and Robert Home ig contradicted by his own post-conviction testimony that
Trackling told him he committed the murders with Bannister and Romalice McGee. It i
also contradicted by the other undisclosed evidence of which the petitioner complaing-—
Trackling’s own statements to Adams and Ronquillo denying his involvemént in the
North Roman Street murders. Hig statement regarding Romalice McGee’s involvement
was rebutted by Detective Ronquillo’s post-conviction testimony that Larry Boatner was
shown a lineup containing MeGee’s picture and was unable to identify him as one of the
perpeirators.

Rogers’ statement that “Shott Dog” was Robert Home is contradicted by
Trackling’s identification of the petitioner as “Short Dog” a3 well a3 by the testimony of
the petitioner’s own sister, Trenicze Smith, at his related trial in the Morrison Road case,
in which she acknowledged that she thought her brother went by the nickname “Short
Dog™ At the post-conviction hearing, she éimilarly testified that the pefitioner was
kaown as “Shorty.” Furthermore, Rugm;s’ post-conviction testimony that he in fact never
received the sentence reduction that Adams allegedly offered him in retum for
implicating the petitioner contradicts his unsupported allegation—made 14 years after the

fact—that Adams bad coaxed him to do so. Finally, under Loulsiana evidence rules,
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Rogers’ testimony would have been subject to impeachment through his conviction for
second-degree murder, futher damaging his ocredibility. Accordingly, Rogers’
inconsistent and controverted statements—io the extent they were even admissible—
would carry little evidentiary weight and the petitioner cannot therefore show that the
trial juty would have been unressonable in discrediting his testimony in light of the
countervailing evidence,

As to Detective Adams’ interview with Trackling, the pstitioner fails to
demonstrate that its substance is favorable to his defense. Indeed, disclosure of that
statement would have only provided additional evidence implicating the petitioner in the
North Roman Street murders by introducing another photographic identification and
corroboration that his nickname was “Short Dog.” Coupled with Eric Rogers' statement
that “Short Dog” was involved in thé North Romén Street murders, the effect would be
highly prejudicial at trial, That Trackling was not questioned by Detective Adams about
the North Roman Sireet murders during his June 1, 1995 interview means nothing; as the
interview was explicitly concerned with his role in the Morrison Road case, it is not
surptising that Adamg did not delve into ancillary investigations. Even if the petitioner’s
allegation of an undisclosed second interview betwoen Adams and Trackling, in which
Trackling denied his involvement in the North Roman Strect murders, were substantiated,
that information would be merely cumulative of Trackling’s interview with Detective
Ronquillo, duting which he denied the same. See Drew v Collins, 964 £2d 411, supra.

The petitioner further fails to show how Trackling’s undisclosed interview with
Detective Ronquillo, in which he denied hig involvement in the North Roman Street

murders, would have exculpated him in the same crime, The only evidence that the
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petitioner advances in support of his argument is the fact that Trackling’s time card
showed that he was not at work, as he had told Ronquillo he was, at the time of the
murders. However, Ronguillo testified that he found Trackling’s denial credible becanse
he had already confessed to being involved in the Morrison Road murder a:nd Ronquillo
“[didn’t] see why he would confess to one murder and not the other.” Morcaver, the
effect of disclosing Trackling’s possible .involvement to the jury would have been
soundly rebutted by Ronquillo’s testimony that Latry Boatner was shown photographic
lineups including Trackling’s picture and was unable to identify him as a perpetrator,
The petitioner acknowledges that much, but still claims that police concealed the
evidence of his supposed confession. However, as noted, the only evidence of
Trackling’s supposed involvement comes from the mouth of & convicted murderer who’s
credibility is undermined by the very svidence the petitioner complains was not disclosed
0 him, That evidence also reflects Trackling’s implication of the petitioner in the
murders by his nickname. Therefore, the petitioner’s own argument defeats itsclf

In ény cvent, even assuming, arguendo, that the undiscloged evidence was
somehow sufficient to convince the jury of Trackling’s involvement in the North Roman
Street murders, this would still not constitute material or even favorable evidence
cutitling the petitioner to habeas relisf. As is by now well documented, both surviving
eyewitnesses—Roba Espadron and Latty Boatner—testified that three to four sﬁbjeots
participated in the home invasion and killings, including the petitioner and likely Phillip
Yo'ung. As noted, Shelita Russell also indicated that more than one subject entered the
house, and Dale Mims likewise testified that he observed fout men flee the scone after

the shootings. Trackling’s own alleged confession indicates that he committed the
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murders with two other people—Donielle Bannister and “Short Dog,” i.¢. the petitioner.
Thus, the evidence establishing Trackling’s involvement in the crime would do nothing to
negate the petitioner’s own involvement; it would merely add another name to the
indictment. The petitioner therefore cannot demonstrate that the jury would have been
unreasonable in finding the evidence of his guilt sufficient nonethelegs.

II. Subornation of Perjury

The petitioner alleges that prosecytors knowingly permitted Latry Boatner to
testify falsely at trial. “To esiablish a due process violation based on the government's
uge of false or misleading testimony, the [petitioner] must show (1) that the Wwithess's
testimony‘ wag actually false, (2) that the testimony was material, and (3) that the
prosecution knew the witness's testimony was false.” Giglio w United States, 405 U.8.
150, 153-54 (1972).

Tt is self-evident that, before all else, the testimonial assertion in question must be
demonsirably untrue. Even if proven as false, testimony will not be considered material
unless the particular factual jssue is a “highly significant factor” in the case, Blackmon v
Seoit, 22 F.3d 560, 565 (5th Cir, 1994), and thete is “any reasonable likelihood that the
false testimony could have affested the Judgment of the jury.” dgurs, 427 U.S. at 103 : 96
S.Ct. 2392 (citing authorities) (emphasis added). Finally, the petitioner must prove that
pmsecutors had, or should have had, actyal knowledge of the falsity of the complained-of
testimony A showing of record diserepancics does not suffice to do so and

“misperceives the burden placed on one who would secure habeas relief on this ground.”
Vadles v. Lynaugh, 835 F2d 126, 127 (5th Cir. 1988),

The petitioner has not met his burden of proving that Larry Boatner’s tria)

2
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testimony was false. Moreover, he has not presented any evidence showing that
prosecutors were, or should. have been, aware of any such falsity. The issue of
materiality is therefore moot, and, in any event, meritless,
CONCLUSION
For the foregoing reasons, the petition for writ of certiorart should be denied,

Respectfully submitted,

Donha Rau Andriey

Counsel of Record

Andrew Milton Pickett :
Orleans Parish District Aftorney's Office
619 South White Stree

New Orleans, I.A 70119

(504) 822-2414

Counsel for Respondent



