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Questions Presented

Lamtec Corporation is a New Jersey corporation
that has no permanent facilities, office, address,
phone number, or employees in the State of Washing-
ton. Two or three times a year during the years at
issue, three Lamtec sales employees visited existing
customers for a few days in Washington. The State
of Washington seeks to subject Lamtec to a business
activity tax that it calls a "Business and Occupation"
tax, based on these two or three brief visits per year.

1. Does this Court’s holding in Quill Corp. v.
North Dakota, 504 U.S. 298 (1992), that the Com-
merce Clause prevents a State from imposing a sales
or use tax on a company lacking physical presence in
the State apply to other state taxes, such as an excise
tax on conducting business within the State?

2. Were Lamtec’s minimal contacts with Wash-
ington insufficient to establish a "physical presence"
within the meaning of Quill?
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Corporate Disclosure Statement

Pursuant to Rule 29.6 of the Rules of this Court,
Petitioner Lamtec Corporation states the following:

Lamtec Corporation is not a public]y held corpora-
tion, has no parent corporation, and has no stock held
by any publicly held corporation.
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PETITION FOR A WRIT OF CERTIORARI

Petitioner Lamtec Corporation ("Lamtec") respect-
fully petitions for a writ of certiorari to review the
judgment of the Supreme Court of Washington in
this case.

OPINIONS BELOW

The opinion of the Supreme Court of Washington
is reported at 170 Wash. 2d 838 and 246 P.3d 788.
App. A, at la. The opinion of the Court of Appeals of
Washington, Division 2, is reported at 151 Wash. App.
451 and 215 P.3d 968. App. B, at 19a. The summary
judgment order and the transcript of the oral opinion
of the Superior Court of Thurston County are not re-
ported. App. C, at 39a; App. D, at 43a.

JURISDICTION

The Washington Supreme Court affirmed the
Washington Court of Appeals’ decision rejecting
Lamtec’s refund claim in a judgment rendered on
January 20, 2011. This Court has jurisdiction pur-
suant to 28 U.S.C. § 1257(a).

CONSTITUTIONAL PROVISIONS INVOLVED

The Commerce Clause of the United States Con-
stitution provides: "The Congress shall have
Power ... To regulate Commerce with foreign Na-
tions, and among the several States, and with the
Indian Tribes." U.S. Const. art. I, § 8, cl. 3.

INTRODUCTION AND
STATEMENT OF THE CASE

This case presents important constitutional ques-
tions regarding the nature and extent of nexus
required for a State to impose a business activity tax



on a nonresident corporation, a question on which the
state courts are deeply divided.

Lamtec is a privately-held New Jersey corporation
that manufactures vapor barriers and insulation fac-
ings. App. A, at la. Lamtec sells these products
wholesale to customers throughout the country, pri-
marily by telephone orders that customers place to
its headquarters in New Jersey. App. B, at 20a.
Lamtec then ships these products by common carrier
to its customers. Id. Lamtec employs 120 people in
New Jersey and one person in Ohio. Id.

Lamtec has no permanent facilities, office, ad-
dress, phone number, employees, independent
contractors, agents, affiliated companies, property, or
inventory in the State of Washington. App. A, at 2a;
App. B, at 20a; App. D, at 44a. Lamtec has never
done any advertising specifically targeted at Wash-
ington, and all orders placed by Lamtec customers in
Washington are placed by telephone and handled by
Lamtec’s employees in New Jersey. From 1997 to
2003, Washington customers ordered approximately
$9 million worth of Lamtec products. App. A, at 2a.

During that period, three Lamtec employees vis-
ited at most twelve customers in Washington. App. B,
at 20a-21a. The three Lamtec employees--a sales
manager, a vice president of sales and marketing,
and a sales representative--visited these customers
two or three times per year. Id. During the entire
eight years from 1997 to 2004, Lamtec employees
were in Washington on some part of approximately
50 to 70 days, or approximately seven or eight days a
year. App. A, at 2a.



3

During visits to the Washington customers, Lam-
tec employees provided information, answered
questions concerning Lamtec products, participated
in telephone calls that the customers placed to Lam-
tec’s technical and customer service departments in
New Jersey, fielded questions concerning potential
price increases and new products, and maintained
general client relations. App. B, at 21a. Lamtec did
not solicit new customers during these visits, and
none of Lamtec’s customers in Washington became
customers because of these visits.

In 2004, the Washington Department of Revenue
requested that Lamtec provide a statement regarding
its business activities in Washington. Based on Lam-
tec’s response, the State required Lamtec to register
and submit a Master Business License Application.
App. A, at 2a. The Department took the position that
Lamtec was subject to Washington’s business and oc-
cupation (B & O) tax, which the Court of Appeals
characterized as "an excise tax that a jurisdiction
imposes for the privilege of doing business in that
particular jurisdiction." App. B, at 23a (internal quo-
tations marks and citations omitted).     The
Department then assessed $45,599.76 in B & O tax,
$15,959.94 in penalties, and $9,996.42 in interest
against Lamtec for the period from 1997 to June 30,
2004. App. A, at 2a.

In its administrative appeal, Lamtec argued that
it did not have sufficient nexus with Washington for
the State to subject it to a business activity tax. The
Department’s Appeals Board affirmed the assess-
ment. App. B, at 22a.

Lamtec paid the assessment and filed a refund
claim in Thurston County Superior Court. Id. On
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cross-motions for summary judgment, the court dis-
missed Lamtec’s refund claim and rejected its
argument that imposition of the tax would violate the
Commerce Clause. Id.; App. C, at 41a; App. D, at 45a.
The court found that the trips to Washington by
Lamtec employees "were in part intended to and pre-
sumably did increase the satisfaction level of
Washington customers and encouraged them to con-
tinue their use and purchase Lamtec’s products."
App. D, at 44a. The court further found that "Lamtec
was averaging between four and seven trips to Wash-
ington each year, physically sending representatives
into Washington on what I consider a regular basis."
Id. at 45a. Accordingly, the court found that "Lamtec
has now established more than a slight presence
within the State and satisfies the Complete Auto
[Transit, Inc. v. Brady, 430 U.S. 274 (1977)] substan-
tial nexus standard." Id.

In its appeal, Lamtec again contended "that the
Department’s imposition of B & O taxes ... offends
the commerce clause of the United States Constitu-
tion." App. B, at 23a. As the court explained,
Lamtec argued that it did not have a substantial
nexus with Washington "because it does not maintain
a physical presence in the state." Id. at 30a.

The Court of Appeals explained that, in Quill
Corp. v. North Dakota, 504 U.S. 298 (1992), this
Court confirmed the requirement announced in Na-
tional Bellas Hess, lnc. v. Department of Revenue, 386
U.S. 753, 758 (1967), that the Commerce Clause pre-
vents a State from requiring an out-of-state
corporation to collect use tax on sales within the
State unless the corporation has a physical presence
in the State. App. B, at 30a-31a. It then noted that
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"[s]ince Quill, courts have developed a split in au-
thority as to whether the Supreme Court’s holding
was limited to sales and use taxes." Id. at 31a (citing
cases).

The Court of Appeals took sides in the split, and
held that "the Quill language does not support Lam-
tec’s proposition that a physical presence is required
to establish substantial nexus in the context of B & 0
taxes." Id. at 32a. Having concluded that the Com-
merce Clause permits Washington to impose B & O
tax on companies lacking any physical presence in
Washington, the court held that "Lamtec has a sub-
stantial nexus with Washington" because "[i]ts
employees’ activities within the State are signifi-
cantly associated with its ability to establish and
maintain its market, particularly in light of Lamtec’s
business model that entails maintaining a small
number of high-volume customers long-term." Id. at
35a.

In a 6-3 opinion, the Washington Supreme Court
affirmed. Writing for the majority, Justice Chambers
explained that "[u]nder modern dormant commerce
clause jurisprudence, in order for a State to tax an
out-of-state corporation, the tax must be (1) ’applied
to an activity with a substantial nexus to the taxing
State,’ (2) ’fairly apportioned,’ (3) ’nondiscriminatory
with respect to interstate commerce,’ and (4) ’fairly
related to the services provided by the State."’ App.
A, at 6a (quoting Complete Auto Transit, Inc. v.
Brady, 430 U.S. 274, 279 (1977)).

The majority opinion explained that Lamtec con-
tended that, in order to satisfy the "substantial
nexus" prong, it must have a "physical presence" in
Washington, such as a "small sales force, plant, or
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office." Id. at 7a (quoting Quill, 504 U.S. at 315). Ac-
cording to the court, "Lamtec effectively urges us to
adopt the ’bright-line’ physical presence test required
for sales and use taxes established by Bellas Hess,
386 U.S. at 758, in the mail order context." App. A,
at 7a. By contrast, the Department of Revenue ar-
gued that "significantly less activity within a state is
sufficient to establish a nexus for B & 0 taxes." Id.

The majority read this Court’s decision in Quill as
holding "that an established sales force is sufficient
to satisfy the nexus requirement" but "not... that an
established sales force (or a physical presence) is re-
quired to establish the requisite nexus." Id. The
court also rejected Lamtec’s argument that this
Court required "continuous local solicitation" to es-
tablish substantial nexus in Scripto, Inc. v. Carson,
362 U.S. 207, 211 (1960). The court cited four deci-
sions it believed found "substantial nexus based on
contacts with the taxing jurisdiction that are similar
to those here." App. A, at 8a.

It observed that Standard Pressed Steel Co. v.
Dep’t of Revenue, 419 U.S. 560, 562 (1975), found sub-
stantial nexus based on the continuous presence in
the State of one employee who did not solicit or ac-
cept orders. Similarly, Tyler Pipe Indus., Inc. v.
Wash. State Dep’t of Revenue, 483 U.S. 232, 250
(1987), found substantial nexus where a wholesaler’s
Washington business was directed by out-of-state ex-
ecutives who used an independent contractor sales
force located in Washington. Orvis Co. v. Tax Ap-
peals Tribunal of N.Y., 654 N.E.2d 954, 962 (N.Y.
1995), found substantial nexus based on 41 service
visits in the State over three years. Finally, Carr
Lane Manufacturing v. Dep’t of Revenue, No. 549178,
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2001 WL 718027 (Wash. Bd. Tax Appeals Jan. 22,
2001), found "sufficient presence for purposes of the
B&O tax based on even less signficant contacts."
App. A, at 9a. Therefore, according to the majority,
"[a] physical presence in the taxing jurisdiction for
purposes of B & O tax can be based on periodic vis-
its." Id.

The court claimed that applying Quill’s continu-
ous physical presence requirement would "create
considerable uncertainty" because it would require a
case-by-case analysis of the corporation’s contacts
with the taxing jurisdiction. According to the court,
"the B & O tax differs sharply from a sales or use
tax." App. A, at 11a n.6. "[S]ales and use taxes are
stated separately, imposed on a transaction by trans-
action basis, and usually involve numerous
limitations and exemptions," while "gross receipts
taxes, such as Washington’s B & 0 tax, are calcu-
lated quarterly or annually, are aimed at the seller,
and seldom involve limitations or exemptions." Id.
The majority theorized that "compliance with the
B & 0 tax arguably poses much less of a problem for
an out-of-state wholesaler than a duty to collect a
sales tax does for a mail order catalog company." Id.

The court observed that other state courts were
divided over whether to apply the physical presence
requirement outside the sales and use tax context.
Some courts "have refused to apply the physical
presence test to other kinds of taxes." Id. at 12a (cit-
ing Geoffrey, Inc. v. Comm’r of Revenue, 453 Mass. 17
(2009); Lanco, Inc. v. Dir., Div. of Taxation, 188 N.J.
380 (2006); Tax Comm’r of State v. MBNA Am. Bank,
N.A., 220 W. Va. 163 (W. Va. 2006)). By contrast,
"the Tennessee Court of Appeals has found ’no basis



for concluding that the analysis’ should be different
for franchise and excise taxes than for sales and use
taxes." App. A, at 12a (quoting J.C. Penney Nat’l
Bank v. Johnson, 19 S.W.3d 831,839 (Tenn. Ct. App.
1999)).

After rejecting Lamtec’s claims based on state law,
the court concluded that "to the extent there is a
physical presence requirement, it can be satisfied by
the presence of activities within the state." App. A,
at 14a. "It does not require a ’presence’ in the sense
of having a brick and mortar address within the
state." Id. According to the court, all that is required
for Washington to tax an out-of-state corporation is
for its activities to be "substantial" and "associated
with the company’s ability to establish and maintain
the company’s market within the state." Id. at 15a.
Because "Lamtec’s practice of sending sales represen-
tatives to meet with its customers within Washington
was significantly associated with its ability to estab-
lish and maintain its market," the court held that it
was subject to B & 0 tax. Id. at 13a.

Justice Alexander, joined by two other justices,
dissented. Id. at 16a. He first observed that in Quill,
"the United States Supreme Court determined that a
state violates the dormant commerce clause when it
imposes a sales or use tax on an out-of-state business
that has no physical presence in the state." Id. at
16a. He emphasized that "courts in other jurisdic-
tions have split on the question of whether the
holding in Quill is limited to sales and use taxes." Id.
He then explained that, "unlike the majority," he was
"more persuaded by the line of decisions from state
courts that have extended the bright line rule of
Quill to other types of state taxes." Id. (citing J.C.



Penney, 19 S.W.3d 831, and Rylander v. Bandag Li-
censing Corp., 18 S.W.3d 296 (Tex. Ct. App. 2000)).

He stated that, if a physical presence were re-
quired, "it is apparent that there was not such a
presence" in this case. Id. at 17a. According to Jus-
tice Alexander, "[o]ccasional visits to this state by
employees of Lamtec do not ... meet the physical
presence test." Id. He distinguished the decision in
Tyler Pipe on the ground that, unlike the company in
that case, "Lamtec did not engage independent sales
contractors as a sales force." Id. Instead, Lamtec’s
representatives "came here simply to answer ques-
tions and provide information to customers about
Lamtec products." Id. at 18a.

In conclusion, the dissent explained that "Lam-
tec’s contacts with Washington were quite
insignificant and do not support a holding that its ac-
tivities had a sufficient nexus or connection to
Washington so as to justify imposition of our B & O
tax." Id.

This petition for certiorari timely follows.

REASONS FOR GRANTING THE WRIT

This Court should grant a writ of certiorari to re-
solve recurring questions of national importance,
over which numerous state courts have recognized
that they are squarely divided: whether States can
reach outside their borders to impose business activ-
ity taxes on out-of-state companies that have no
physical presence in the State, and whether a few
short visits each year by company representatives
qualify as physical presence in the State.
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This case presents an ideal vehicle to resolve the
longstanding and intractable split in the state courts.
The facts are simple and straightforward. It is un-
disputed that Lamtec had no permanent facilities,
office, address, phone number, employees, independ-
ent contractors, agents, affiliated companies,
property, or inventory in the State of Washington.
Based solely on a small number of annual visits by
Lamtec representatives to customers in the State,
during which Lamtec did not solicit or make sales,
the Washington Supreme Court held that Lamtec
had sufficient nexus to be subject to a business activo
ity tax. Other States have held that the dormant
commerce clause prevents them from taxing such ac-
tivity.

The Washington Supreme Court, and the other
state courts that have reached a similar conclusion,
are incorrect. The reasons underlying the bright-line
physical presence rule this Court adopted in Quill for
collection of sales and use taxes apply with equal, if
not greater, force to business activity taxes. Accord-
ingly, this Court should make clear that the physical
presence requirement also applies to business activ-
ity taxes.

This Court has denied certiorari to a number of
petitions asking it to clarify which taxes are subject
to Quill’s requirement. The continuing litigation be-
tween business and States, and the petitions for
certiorari that litigation has sometimes generated,
demonstrate the importance of these issues. Unlike
many of these past petitions, this case presents a
compelling vehicle for addressing this important is-
sue.
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This Court, mindful of its role as "the special
guardian of the Commerce Clause," Memphis Natu-
ral Gas Co. v. Stone, 335 U.S. 80, 101 n.3 (1948)
(Frankfurter, J., dissenting), has long exercised its
certiorari jurisdiction to protect "the Commerce
Clause’s overriding requirement of a national ’com-
mon market,"’ Hunt v. Washington State Apple
Advertising Comm’n, 432 U.S. 333, 350 (1977). Be-
cause the controversy over these important issues
continues to divide the state courts, and because it
implicates a fundamental constitutional question
about the reach of state power in interstate com-
merce, this Court should assert that jurisdiction here
to delineate the outer limits of state taxing authority
over out-of-state businesses.

I. The State Courts Are Divided Over Whether
A State Can Tax An Out-Of-State Company
That Lacks A Physical Presence In The
State.

In Quill, this Court reaffirmed National Bellas
Hess and other prior cases holding that the dormant
commerce clause prevents States from forcing out-of-
state companies that lack a physical presence in the
State to collect and remit sales and use tax on pur-
chases by in-state customers. The state courts are
deeply divided over the question whether Quill’s
physical presence requirement applies outside the
sales and use tax context. The majority and dissent-
ing opinions in the Washington Supreme Court, and
the opinion in the Court of Appeals, recognized that
the courts are divided over the question.

The split is also well known and acknowledged by
other state courts. For example, the New Jersey and
West Virginia Supreme Courts have specifically rec-
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ognized the split among States regarding the applica-
tion of Quill. See Lanco, Inc. v. Dir., Div. of Taxation,
188 N.J. 380, 382 (N.J. 2006) ("Since the Court de-
cided Quill, a split of authority has developed
regarding whether the Supreme Court’s holding was
limited to sales and use taxes."); Tax Comm’r of State
v. MBNA Am. Bank, N.A., 220 W. Va. 163, 168 (W.
Va. 2006) (stating that applicability of Quill is a "ma-
jor question left open by the Supreme Court’s
opinion"). This Court should take this opportunity to
clarify its holding in Quill and to provide guidance to
state governments and the business community re-
garding the limits of state taxing authority.

Recognizing the effect on interstate commerce of
the patchwork of state and local laws, this Court has
long placed limits on States’ ability to tax activities
and entities outside its borders. As relevant here, in
National Bellas Hess, this Court recognized that it
had drawn a "sharp distinction ... between mail or-
der sellers with retail outlets, solicitors, or property
within a State, and those who do no more than com-
municate with customers in the State by mail or
common carrier as part of a general interstate busi-
ness." 386 U.S. at 758. Accordingly, the Court
refused to permit Illinois to impose a use tax collec-
tion obligation on an out-of-state retailer that sold
mail-order products to customers in Illinois.

In the decades following National Bellas Hess,
some state courts believed that the Court had backed
away from the bright-line physical presence rule rec-
ognized in that case. In Quill, this Court corrected
that misconception. The Court explained the benefit
of bright-line rules such as the physical presence re-
quirement:
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Undue burdens on interstate commerce may be
avoided not only by a case-by-case evaluation of
the actual burdens imposed by particular regu-
lations or taxes, but also, in some situations, by
the demarcation of a discrete realm of commer-
cial activity that is free from interstate taxation.
Bellas Hess followed the latter approach and
created a safe harbor for vendors "whose only
connection with customers in the [taxing] State
is by common carrier or the United States mail."

Quill, 504 U.S. at 314-15. The Court stated that the
rule "appears artificial at its edges." Id. at 315. Ac-
cordingly, "[w]hether or not a State may compel a
vendor to collect a sales or use tax may turn on the
presence in the taxing State of a small sales force,
plant, or office." Id. The Court identified three bene-
fits that outweighed any drawbacks of the rule. First,
"[s]uch a rule firmly establishes the boundaries of le-
gitimate state authority to impose a duty to collect
sales and use taxes." Id. Second, it "reduces litiga-
tion concerning those taxes." Id. Third, "a bright-
line rule in the area of sales and use taxes also en-
courages settled expectations and, in doing so, fosters
investment by businesses and individuals." Id. at
316. Accordingly, the Court reaffirmed National Bel-
las Hess’s physical presence requirement.

In the years since the Quill decision, the state
courts have disagreed over whether the bright-line
physical presence requirement applies to state and
local taxes other than sales and use taxes.

Some courts have held that the physical presence
requirement applies to other state and local taxes. In
J.C. Penney National Bank v. Johnson, 19 S.W.3d
831 (Tenn. Ct. App. 1999), application for permission
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to appeal denied, 19 S.W.3d 831, cert. denied 531 U.S.
927 (2000), the Tennessee Court of Appeals held that,
"[w]hile it is true that the Bellas Hess and Quill deci-
sions focused on use taxes," there is "no basis for
concluding that the analysis should be different ...
for franchise and excise taxes." Id. at 839. Accord-
ingly, the Court held that "physical presence is
required in order to satisfy the substantial nexus re-
quirement of Complete Auto." Id. Having held that
the physical presence requirement applies to other
taxes, the court prevented Tennessee from imposing
those taxes on a bank with between 11,000 and
17,000 credit cards circulating in the State.

Similarly, in Rylander v. Bandag Licensing Corp.,
18 S.W.3d 296 (Tex. Ct. App. 2000), the Texas Court
of Appeals applied Quill’s physical presence require-
ment to all forms of state taxes. There, as in this
case and in J.C. Penney, the state taxing authority
argued that National Bellas Hess and Quill should be
limited to sales and use taxes, and that the com-
pany’s possession of a certificate of authority to do
business in Texas was sufficient to subject it to tax.
The Texas court held that this Court had "addressed
the flaw in this argument by stating that ’[t]here is
no economic consequence that follows necessarily
from the use of the particular words "privilege of do-
ing business," and a focus on that formalism merely
obscures the question whether the tax produces a
forbidden effect’ under the Commerce Clause. Com-
plete Auto, 430 U.S. at 288." Rylander, 18 S.W.3d at
299. Rylander explained that "[t]his question seems
to have little to do with whether the tax in question
is a sales tax, an income tax, a franchise tax, a gross
receipts tax, or some other form of tax. The issue is
whether the state may impose any kind of tax in light
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of the Commerce Clause." Id. at 299 n.2. The court
thus held that

While the decisions in Quill Corp. and Bellas
Hess involved sales and use taxes, we see no
principled distinction when the basic issue re-
mains whether the state can tax the corporation
at all under the Commerce Clause. As con-
strued in Quill Corp. and Bellas Hess, when the
corporation conducts its activity solely through
interstate commerce and lacks any physical
presence in the state, no sufficient nexus exists
to permit the state to assess tax.

Rylander, 18 S.W.3d at 300.

Two other state courts have held that the physical
presence requirement applies to business activity
taxes. See Guardian Indus. Corp. v. Dep’t of Treas-
ury, 499 N.W.2d 349 (Mich. Ct. App. 1993) (applying
the Quill physical presence rule to Michigan’s single
business tax); Cerro Copper Prods., Inc. v. Ala. Dep’t
of Revenue, No. F.94-444, 1995 WL 800114, at *6
(Admin. Law Div. Dec. 11, 1995) (holding that the
test applies to franchise tax).

By contrast, some state courts have held that
Quill’s physical presence test should be limited to the
sales and use tax context. Recently, for example, in
KFC Corp. v. Iowa Dep’t of Revenue, 792 N.W.2d 308
(Iowa 2010), the Iowa Supreme Court predicted that,
if presented with the issue, this Court would hold
that Quill applies only to sales and use taxes.~ The

1 In No. 10A918, Justice Alito extended the time for
KFC Corp. to file a petition for a writ of certiorari regard-
ing the Iowa Supreme Court decision until April 29, 2011.
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Iowa Supreme Court stated that "[t]he lynchpin of
the Supreme Court’s opinion in Quill was not logic,
or the developing Commerce Clause jurisprudence,
but stare decisis." Id. at 324. The court criticized the
physical presence test, and held that Iowa could im-
pose "an income tax on revenue earned by an out-of-
state corporation arising from the use of its intangi-
bles by franchisees located within the State of Iowa."
Id. at 328.

Similarly, in Tax Commissioner of the State of
West Virginia v. MBNA America Bank, N.A., 220 W.
Va. 163, 168 (W. Va. 2006), the West Virginia Su-
preme Court stated that "[t]he major question left
open by the Supreme Court’s opinion in Quill is the
one that now confronts us: Does the physical pres-
ence requirement applicable to determining the
constitutionality of requiring out-of-state mail-order
houses to collect use taxes on in-state sales under the
Commerce Clause extend to other types of state
taxes?" The court concluded that it did not for four
reasons. First, it read the Quill decision as relying
primarily on stare decisis. Second, it read this Court
as having "expressly limited Quill’s scope to sales
and use taxes." Id. at 169. Third, it read National
Bellas Hess and Quill as depending upon "the fact
that compliance with administrative regulations in
the collection of sales and use taxes places an undue
burden on interstate commerce." ld. at 170. The
West Virginia Supreme Court refused to apply Quill
to other taxes on the ground that they imposed less of
an administrative compliance burden. Id. at 170-71.
Finally, it concluded that the physical presence re-
quirement was no longer justified given the
technological innovations since Quill was decided. Id.
at 171.
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Other state courts have also declined to apply the
physical presence requirement to other state taxes.
See Capital One Bank v. Comm’r of Revenue, 899
N.E.2d 76, 84 (Mass. 2009); Geoffrey, Inc. v. South
Carolina Tax Comm’n, 437 S.E.2d 13, 18 (S.C. 1993)
(holding that Quill "had not been extended to other
types of taxes"); Couchot v. State Lottery Comm’n,
659 N.E.2d 1225, 1230 (Ohio 1996) (declining to ap-
ply Quill to income taxes); Bridges v. Geoffrey, Inc.,
984 So.2d 115, 127 (La. Ct. App. 2008) (finding J.C.
Penney and Rylander not "persuasive"); Geoffrey, Inc.
v. Okla. Tax Comm’n, 132 P.3d 632 (Okla. Civ. App.
2005); A & F Trademark, Inc. v. Tolson, 605 S.E.2d
187, 196 n.9 (N.C. Ct. App. 2004).

The split also is well recognized in the academic
literature. See, e.g., Megan A. Stombock, Economic
Nexus and Nonresident Corporate Taxpayers: How
Far Will It Go?, 61 Tax Law. 1226 (2008) ("Some
states and courts have strictly interpreted this hold-
ing to require a nonresident corporation’s physical
presence in the taxing state only as a prerequisite to
impose a sales and use tax, and do not extend the
physical presence requirement to corporate income,
franchise, excise, or gross receipts taxes (each, a
’Business Activity Tax’) .... Other states and courts
interpret Quill’s holding to require physical presence
before a state may impose a Business Activity Tax
and therefore prevent a state from imposing any type
of tax based solely on a nonresident corporation’s
economic presence.").

Given the state court decisions, there should be no
serious debate regarding the existence of the long-
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standing dispute over the reach of Quill.2 This Court
has to date declined to grant certiorari to consider
the issue despite a number of requests that it do so.
There are several reasons why, notwithstanding its
previous denials of certiorari, the Court should use
this case as a vehicle to resolve the issue.

First, this litigation and the divided opinions in
the Washington Supreme Court illustrate the con-
tinuing controversy over the reach of Quill. That
controversy consumes valuable resources--of the ju-
diciary, of the States, and of the companies they seek
to tax. The recent economic crisis has decreased
state revenues, and States are entitled to clarity re-
garding the limits on their taxing authority.
Similarly, the business community benefits from cer-
tainty regarding the taxation of its activities in the
several States.

Second, the relatively straightforward facts make
this an ideal case for providing guidance to the state
courts. This case involves an agreed-upon number of
brief annual visits by natural persons to customers.
Other cases raising the issue of physical presence
have involved the treatment of technological issues

2 In its brief in opposition to a prior petition present-

ing this question, the Kentucky Department of Revenue,
Finance, and Administration Cabinet argued that J.C.
Penney, Rylander, and Guardian Industries do not actu-
ally hold that Quill’s dormant commerce clause holding
should be extended to other taxes, and thus that there is
no true split on the issue. See Brief in Opposition in No.
10-662 (Dec. 20, 2010), available at 2010 WL 5195769.
Since Kentucky filed that brief, however, the Washington
Supreme Court in this case explicitly recognized the split.
See App. A, at 16a.
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associated with electronic commerce, intangible intel-
lectual property, relationships between the taxpayer
and affiliated companies in the taxing State, and re-
lated issues. None of these complicating factors is
present here.

Third, the Court’s refusal to resolve the split has
led lower courts to speculate as to the reason for the
denials of certiorari. For example, in this case, the
dissenting opinion stated that this Court’s denials of
certiorari "sugges[t] to me that it favors the right of
states to exercise some discretion on the question of
whether or not to apply the Quill physical presence
test to state taxes other than sales and use taxes."
App. A, at 16a. The ongoing attempts to interpret--
and apply--this Court’s silence highlight the need for
the Court to decide the issue.

Fourth, the decision below is incorrect. The rea-
sons that led this Court to reaffirm the applicability
of the physical presence requirement to collection of
sales and use taxes in Quill apply with equal, if not
greater, force to business activity taxes. Business ac-
tivity taxes impose a far greater burden on
companies engaging in interstate commerce than
sales and use taxes. Because sales and use taxes are
imposed on buyers, not sellers, their primary cost to
businesses is the administrative cost of calculating,
collecting, and remitting the taxes on behalf of the
buyers. By contrast, business activity taxes are im-
posed directly on businesses engaging in interstate
commerce, and their primary cost is the much larger
burden of actually paying the tax. If the (smaller)
administrative cost of collecting sales and use taxes
imposes an undue burden on interstate commerce
when applied to companies lacking a physical pres-
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ence in the State, then the (larger) economic cost of
actually paying business activity taxes imposes a
burden at least as large, if not much larger.3

The benefits of the bright-line Quill rule are the
same with respect to both types of taxes. It "firmly
establishes the boundaries of state authority" for
business activity taxes and "reduces litigation con-
cerning those taxes." Quill, 504 U.S. at 315. The
bright-line rule for business activity taxes "encour-
ages settled expectations, and in doing so, fosters
investment by businesses and individuals." Id. at
316.

Given that business activity taxes impose a
greater burden than sales and use taxes, and that
the benefits of a bright-line rule apply equally to both
types of taxes, States should not be able to impose
business activity taxes without a nexus at least as
substantial as the one necessary to impose sales and
use taxes. The Court therefore should make clear
that the physical presence requirement applies to
business activity taxes.

3 Some courts have incorrectly concluded that the
physical presence requirement should not apply to busi-
ness activity taxes because the cost of compliance is
arguably lower for those taxes than for sales and use
taxes. See, e.g., MBNA, 220 W. Va. at 170-71. Lamtec is
not aware of any empirical analysis regarding the com-
parative costs of compliance.    In any event, the
administrative cost of compliance is only one element of
the burden on interstate commerce imposed by a state tax.
In its analysis of the burden imposed by the taxes at issue
in Quill, this Court did not address the economic cost of
paying the taxes because the business that was a party in
Quill did not itself bear that cost.



21

Fifth, and most fundamentally, the issue in this
case presents a constitutional issue of overriding im-
portance. It is well-recognized that a central purpose
of the Constitution was to replace the fractious Arti-
cles of Confederation, in which States severely
burdened commerce between and among the States,
with a regime that furthers interstate commerce and
prevents individual States from unduly burdening
and obstructing the flow of interstate commerce. See
Quill, 504 U.S. at 312 ("Under the Articles of Confed-
eration, state taxes and duties hindered and
suppressed interstate commerce; the Framers in-
tended the Commerce Clause as a cure for these
structural ills."); see also Hughes v. Oklahoma, 441
U.S. 322, 325 (1979) ("The few simple words of the
Commerce Clause--’The Congress shall have
Power ... To regulate Commerce ... among the sev-
eral States ...’--reflected a central concern of the
Framers that was an immediate reason for calling
the Constitutional Convention: the conviction that in
order to succeed, the new Union would have to avoid
the tendencies toward economic Balkanization that
had plagued relations among the Colonies and later
among the States under the Articles of Confedera-
tion."). The issue here--whether a State may exert
its powerful taxing authority on the theory that a
business is pursuing a "business or occupation"
within the State based solely on sporadic, infrequent,
and incidental visits to the State--presents a consti-
tutional issue of great magnitude that goes to core
limits on state authority within our constitutional
structure.

This case squarely implicates a longstanding split
over the reach of this Court’s decision in Quill. The
relatively simple and straightforward facts in this
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case offer this Court an excellent opportunity to pro-
vide guidance on the limits of state taxing authority.
The Court should therefore grant certiorari to resolve
the split.

II. The Court Should Grant Review To Clarify
That Occasional Visits To The State Do Not
Constitute Physical Presence.

State courts applying Quill also are divided over
how to determine whether a taxpayer has physical
presence in a State. Specifically, the state courts dis-
agree over whether occasional visits to the State by
corporate representatives can constitute a physical
presence.

In this case, the Washington Supreme Court held
that the seven or eight days of annual visits by Lam-
tec employees to their customers in Washington
constituted a physical presence. In doing so, the
court relied heavily on its conclusion that the pur-
poses of the visits was to maintain Lamtec’s
Washington market. App. A, at 2a. By contrast, the
dissent stated that these occasional visits "simply to
answer questions and provide information to custom-
ers about Lamtec products" were plainly inadequate
to establish the requisite physical presence. Id. at
18a. The disagreement between the majority and the
dissent mirrors the split between other state courts.

For example, in In re Appeal of Intercard, Inc., 14
P.3d 1111 (Kan. 2000), Kansas sought to impose a
use tax on Intercard, which manufactured and sold
electronic data cards and card readers that allowed a
customer to use a card to purchase photocopies. Id.
at 1113. Over the four-year audit period, Intercard
technicians made eleven visits to a customer’s stores
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to install card readers purchased from Intercard. Id.
Intercard did not send employees or agents into Kan-
sas to solicit sales; instead, the sales took place
elsewhere and the technicians merely conducted the
installations in Kansas. Id. After reviewing the
relevant decisions of other state courts, the Kansas
Supreme Court concluded that "Intercard’s 11 incur-
sions to install cardreaders in Kansas were isolated,
sporadic, and insufficient to establish a substantial
nexus to Kansas." Id. at 1122.

Intercard relied in part on the Florida Supreme
Court’s decision in Florida Dep’t of Revenue v. Share
International Inc., 676 So.2d 1362 (Fla. 1996). Share
International was a Texas mail-order vendor that
lacked any offices or employees in Florida. Id. at
1363. Three days each year, two Share representa-
tives attended a seminar in Florida at which they
displayed and sold Share’s products. Id. Share col-
lected and remitted sales tax on items sold in Florida
during the seminars, but not on the mail order sales
it sent to purchasers in Florida at other times. Id.
The Florida Supreme Court unanimously concluded
that the six days Share representatives spent selling
products in Florida were insufficient to constitute a
physical presence. Id.

Intercard distinguished the New York Court of
Appeals’s decision in Orvis Co. v. Tax Appeals Tribu-
nal, 654 N.E.2d 954 (N.Y. 1995). The opinion
resolved two consolidated cases, one involving Orvis,
and another involving Vermont Information Process-
ing. Orvis conducted mail-order sales directly to
customers from its officers in Vermont, and also sold
merchandise wholesale to retailers in the New York.
Id. at 955. During the three-year audit period at is-
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sue in the case, Orvis employees conducted "system-
atic visitation to all of its as many as 19 wholesale
customers on the average of four times a year." Id. at
962. Vermont Information Processing visited "its
New York customers’ locations on 41 occasions, in or-
der to resolve the more intractable problems
involving its computer hardware and software." Id.
The New York Court of Appeals held that that, under
Complete Auto, "[w]hile a physical presence of the
vendor is required, it need not be substantial. Rather,
it must be demonstrably more than a ’slightest pres-
ence."’ Id. at 960-61. Applying this standard, it
concluded that the infrequent visits by Orvis and
Vermont Information Processing to service their ex-
isting customers constituted a physical presence in
the State.

In Arizona Dep’t of Revenue v. Care Computer
Systems, Inc., 4 P.3d 469 (Ariz. Ct. App. 2000), a
computer equipment company trained existing cus-
tomers in Arizona on its equipment an average of 21
days per year during the audit period. Id. at 472.
Because these training trips "were intended to, and
did, result in additional sales," the court held that
they constituted a physical presence in the State. Id.

These decisions reflect a deep disagreement re-
garding the nature and duration of contacts with the
taxing State sufficient to constitute a physical pres-
ence. In Share, company representatives each spent
six days each year selling products in the State di-
rectly to customers, and the court determined that
the company did not have a physical presence in the
State. By contrast, in this case, Lamtec representa-
tives did not engage in any sales activities, and the
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seven or eight days a year they spent in Washington
were held sufficient to constitute a physical presence.

Lamtec’s contacts with Washington in this case do
not constitute a physical presence in that State.
Quill stated that the physical presence requirement
"may turn on the presence in the taxing State of a
small sales force, plant, or office." Quill, 504 U.S. at
315. Lamtec had no such continuous or permanent
presence in the State, and thus should not be deemed
to have a physical presence there. Accordingly, the
Court also should grant certiorari to clarify that brief
visits solely to maintain existing customers cannot
constitute a physical presence in the State.
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CONCLUSION

For the foregoing reasons, the Court should grant
the petition for a writ of certiorari.
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