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State utility commissions and incumbent
telephone local exchange carriers (LEC) pe-
titioned for judicial review of local competi-
tion rules issued by Federal Communications
Commission (FCC) pursuant to Telecommu-
nications Act of 1996. The Court of Appeals
for the Eighth Circuit, 120 F.3d 753 and 124
F.3d 934, vacated rules in part. On writs of
certiorari, the Supreme Court, Justice Scalia,
held that: (1) FCC has rulemaking authority
to carry out provisions of Communications
Act of 1934, which include local competition
provisions added by Telecommunications Act;
(2) claim that FCC’s general authority to
hear complaints arising under Communica-
tions Act also gave FCC authority to review
interconnection agreements approved by
state commissions was not ripe; (3) FCC’s
application of ‘‘network element’’ definition to
primary unbundling rule was reasonable; (4)
FCC did not adequately consider ‘‘necessary’’
and ‘‘impair’’ standards of Telecommunica-
tions Act when FCC gave blanket access to
network elements in primary unbundling
rule; (5) FCC’s refusal to impose facilities-
ownership requirement on carriers seeking
to lease network elements in incumbent
LECs’ networks was proper; (6) rule forbid-
ding incumbent LECs from separating net-
work elements before leasing them to com-
petitors was rational; and (7) ‘‘pick and
choose’’ rule was reasonable interpretation of
Telecommunications Act.

Affirmed in part, reversed in part, and
remanded.
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Justice Souter and Justice Breyer con-
curred in part and dissented in part and filed
opinions.

Justice Thomas concurred in part and
dissented in part and filed opinion in which
Chief Justice Rehnquist and Justice Breyer
joined.

Justice O’Connor took no part in consid-
eration or decision of cases.

1. Telecommunications O267

Federal Communications Commission
(FCC) has rulemaking authority to carry out
provisions of Communications Act of 1934,
which include local competition provisions
added by Telecommunications Act of 1996.
Communications Act of 1934, § 201(b), as
amended, 47 U.S.C.A. § 201(b);  Telecommu-
nications Act of 1996, 47 U.S.C.A. §§ 251,
252.

2. Arbitration O10.20

Section of Telecommunications Act of
1996 on arbitration procedures for intercon-
nection agreements did not deprive Federal
Communications Commission (FCC) of juris-
diction to design pricing methodology for
interconnection and unbundled access.  Com-
munications Act of 1934, § 201(b), as amend-
ed, 47 U.S.C.A. § 201(b);  Telecommunica-
tions Act of 1996, 47 U.S.C.A. § 252(c)(2);  47
C.F.R. §§ 51.503, 51.505.

3. Telecommunications O267

Federal Communications Commission
(FCC) had jurisdiction to promulgate rules
regarding state review of pre-existing inter-
connection agreements between incumbent
telephone local exchange carriers (LEC) and
other carriers, regarding rural exemptions,
and regarding dialing parity; while Telecom-
munications Act of 1996 entrusted state com-
missions with job of approving interconnec-
tion agreements, and granting exemptions to
rural LECs, those assignments did not logi-
cally preclude Commission’s issuance of rules
to guide state-commission judgments, and
provision of Act addressing dialing parity did
not even mention the states.  Communica-
tions Act of 1934, § 201(b), as amended, 47
U.S.C.A. § 201(b);  Telecommunications Act

of 1996, 47 U.S.C.A. §§ 251(b)(3)(f), 252(e);
47 C.F.R. §§ 51.205-51.215, 51.303, 51.405.

4. Telecommunications O267

Claim that Federal Communications
Commission’s (FCC) general authority to
hear complaints arising under Communica-
tions Act of 1934 also gave FCC authority to
review interconnection agreements approved
by state commissions under local competition
provisions of Telecommunications Act of 1996
was not ripe, where there was no immediate
effect on primary conduct of state utility
commissions and incumbent telephone local
exchange carriers (LEC), who sought review
of FCC’s local competition rules issued pur-
suant to Telecommunications Act.  Commu-
nications Act of 1934, § 208, as amended, 47
U.S.C.A. § 208;  Telecommunications Act of
1996, 47 U.S.C.A. §§ 251, 252.

5. Telecommunications O267

Federal Communications Commission’s
(FCC) application of ‘‘network element’’ defi-
nition of Telecommunications Act of 1996, to
include operator services and directory assis-
tance, operational support systems (OSS),
and vertical switching functions as ‘‘network
elements’’ under unbundling rule setting
forth minimum number of network elements
that incumbent telephone local exchange car-
riers (LEC) must make available to request-
ing carriers, was eminently reasonable, given
breadth of definition.  Communications Act
of 1934, § 3(29), 47 U.S.C.A. § 153(29);  47
C.F.R. § 51.319.

 See publication Words and Phrases
for other judicial constructions and def-
initions.

6. Telecommunications O267

Federal Communications Commission
(FCC) did not adequately consider ‘‘neces-
sary and impair’’ standards of Telecommu-
nications Act of 1996, when FCC gave blan-
ket access to network elements, and others,
in unbundling rule requiring incumbent
telephone local exchange carrier (LEC) to
provide requesting carriers with access to
minimum of seven network elements; Act
required FCC to provide some limiting
standard, rationally related to goals of Act,
which FCC simply failed to do.  Telecom-
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munications Act of 1996, 47 U.S.C.A.
§ 251(d)(2);  47 C.F.R. § 51.319.

7. Telecommunications O267

Federal Communications Commission
(FCC) cannot, consistent with ‘‘necessary
and impair’’ standards of Telecommunica-
tions Act of 1996 section concerning unbun-
dled access to network elements, blind itself
to availability of elements outside incumbent
telephone local exchange carrier’s (LEC) net-
work.  Telecommunications Act of 1996, 47
U.S.C.A. § 251(d)(2);  47 C.F.R. § 51.319.

8. Telecommunications O267

Federal Communications Commission’s
(FCC) assumption, in support of unbundling
rule requiring incumbent telephone local ex-
change carrier (LEC) to provide requesting
carrier with access to minimum of seven
network elements, that any increase in cost
or decrease in quality imposed by denial of
network element rendered access to that el-
ement ‘‘necessary’’ within meaning of Tele-
communications Act of 1996 and caused
failure to provide that element to ‘‘impair’’
entrant’s ability to furnish its desired ser-
vices was not in accord with ordinary and
fair meaning of those terms.  Telecommuni-
cations Act of 1996, 47 U.S.C.A. § 251(d)(2);
47 C.F.R. § 51.319.

 See publication Words and Phrases
for other judicial constructions and def-
initions.

9. Telecommunications O267

Section of Telecommunications Act of
1996 on standards for unbundled access to
network elements does not authorize Federal
Communications Commission (FCC) to cre-
ate isolated exemptions from some underly-
ing duty to make all network elements avail-
able to requesting carrier; it requires FCC to
determine on rational basis which network
elements must be made available by incum-
bent telephone local exchange carrier (LEC),
taking into account objectives of Act and
giving some substance to the ‘‘necessary’’ and
‘‘impair’’ requirements.  Telecommunications
Act of 1996, 47 U.S.C.A. § 251(d)(2);  47
C.F.R. § 51.319.

10. Telecommunications O267

Federal Communications Commission’s
(FCC) refusal to impose a facilities-owner-
ship requirement on carrier seeking to lease
network elements in incumbent telephone lo-
cal exchange carrier’s (LEC) network was
proper; Telecommunication Act of 1996 im-
posed no such limitation, and, if anything, it
suggested the opposite, by requiring incum-
bent LEC to provide access to ‘‘any’’ re-
questing carrier.  Telecommunications Act of
1996, 47 U.S.C.A. § 251(c)(3).

11. Telecommunications O267

Federal Communications Commission’s
(FCC) finding that Telecommunications Act
of 1996 section requiring incumbent tele-
phone local exchange carrier (LEC) to pro-
vide unbundled network elements in manner
allowing requesting carrier to combine ele-
ments did not require leasing of network
elements in discrete pieces was reasonable;
section prohibited incumbent LEC from sab-
otaging network elements that were provided
in discrete pieces, and thus assuredly con-
templated that elements would be requested
and provided in that form, but it did not say,
or even remotely imply, that elements were
to be provided only in that fashion and never
in combined form.  Telecommunications Act
of 1996, 47 U.S.C.A. § 251(c)(3);  47 C.F.R.
§ 51.315(b).

12. Telecommunications O267

Phrase ‘‘on an unbundled basis’’, in Tele-
communications Act of 1996 section requiring
incumbent telephone local exchange carrier
(LEC) to provide requesting carrier with
nondiscriminatory access to network ele-
ments on an unbundled basis, does not mean
physically separated; dictionary definition of
‘‘unbundled’’ matches Federal Communica-
tions Commission’s (FCC) interpretation of
word, as ‘‘to give separate prices for equip-
ment and supporting services.’’  Telecommu-
nications Act of 1996, 47 U.S.C.A. § 251(c)(3);
47 C.F.R. § 51.315(b).

 See publication Words and Phrases
for other judicial constructions and def-
initions.
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13. Telecommunications O267
Federal Communications Commission’s

(FCC) rule forbidding incumbent telephone
local exchange carriers (LEC) from separat-
ing network elements before leasing them to
competitors was rational, finding its basis in
nondiscrimination requirement in Telecom-
munications Act of 1996 section requiring
incumbent LECs to provide requesting carri-
er with nondiscriminatory access to network
elements on unbundled basis.  Telecommuni-
cations Act of 1996, 47 U.S.C.A. § 251(c)(3);
47 C.F.R. § 51.315(b).

14. Telecommunications O267
Federal Communications Commission’s

(FCC) ‘‘pick and choose’’ rule was reasonable
interpretation of requirement, in Telecommu-
nications Act of 1996, that incumbent tele-
phone local exchange carrier (LEC) make
any interconnection, service, or network ele-
ment provided under approved agreement
available to any other requesting carrier
upon same terms and conditions; FCC’s in-
terpretation was not only reasonable, it was
the most readily apparent, and, in some re-
spects, rule was more generous to incumbent
LECs than Telecommunications Act section
itself.  Telecommunications Act of 1996, 47
U.S.C.A. § 252(i);  47 C.F.R. § 51.809.

Syllabus *

The Telecommunications Act of 1996
(1996 Act) fundamentally restructures local
telephone markets, ending the monopolies
that States historically granted to local ex-
change carriers (LECs) and subjecting in-
cumbent LECs to a host of duties intended
to facilitate market entry, including the obli-
gation under 47 U.S.C. § 251(c) to share
their networks with competitors.  A request-
ing carrier can obtain such shared access by
purchasing local telephone services at whole-
sale rates for resale to end users, by leasing
elements of the incumbent’s network ‘‘on an
unbundled basis,’’ and by interconnecting its
own facilities with the incumbent’s network.
After the Federal Communications Commis-
sion (FCC) issued regulations implementing

the 1996 Act’s local-competition provisions,
incumbent LECs and state commissions filed
numerous challenges, which were consolidat-
ed in the Eighth Circuit.  Among other
things, that court held that the FCC lacked
jurisdiction to promulgate its rules regarding
pricing, dialing parity, exemptions for rural
LECs, the proper procedure for resolving
local-competition disputes, and state review
of pre–1996 interconnection agreements;
that, in specifying the network elements
available to requesting carriers under Rule
319, the FCC reasonably implemented the
1996 Act’s requirement that it consider
whether access to proprietary elements was
‘‘necessary’’ and whether lack of access to
nonproprietary elements would ‘‘impair’’ an
S 367entrant’s ability to provide local service,
see § 251(d)(2);  that, in Rule 319, the FCC
reasonably interpreted the statutory defini-
tion of ‘‘network element,’’ see § 153(29);
that the ‘‘all elements’’ rule, which effectively
allows competitors to provide local phone
service relying solely on the elements in an
incumbent’s network, is consistent with the
1996 Act;  that Rule 315(b), which forbids
incumbents to separate already-combined
network elements before leasing them to
competitors, must be vacated because it re-
quires access to those elements on a bundled
rather than an unbundled, i.e., physically
separated, basis;  and that the FCC’s ‘‘pick
and choose’’ rule, which enables a carrier to
demand access to any individual interconnec-
tion, service, or network element arrange-
ment on the same terms and conditions the
LEC has given anyone else in an approved
§ 252 agreement without having to accept
the agreement’s other provisions, must be
vacated because it would deter the ‘‘volun-
tarily negotiated agreements’’ that the 1996
Act favors.

Held:

1. The FCC has general jurisdiction to
implement the 1996 Act’s local-competition
provisions.  Since Congress expressly direct-
ed that the 1996 Act be inserted into the
Communications Act of 1934, and since the
1934 Act already provides that the FCC

* The syllabus constitutes no part of the opinion of
the Court but has been prepared by the Reporter
of Decisions for the convenience of the reader.

See United States v. Detroit Timber & Lumber Co.,
200 U.S. 321, 337, 26 S.Ct. 282, 50 L.Ed. 499.
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‘‘may prescribe such rules and regulations as
may be necessary in the public interest to
carry out the provisions of this Act,’’ 47
U.S.C. § 201(b), the FCC’s rulemaking au-
thority extends to implementation of §§ 251
and 252.  Section 152(b) of the Communica-
tions Act, which provides that ‘‘nothing in
this chapter shall be construed to apply or to
give the Commission jurisdiction with respect
to TTT intrastate communications service
TTT,’’ does not change this conclusion because
the 1996 Act clearly applies to intrastate
matters.  The Eighth Circuit erred in reach-
ing the challenge of the incumbent LECs and
state commissions to the FCC’s claim that
§ 208 gives it authority to review agreements
approved by state commissions under the
local-competition provisions, because that
claim is not ripe.  See Toilet Goods Assn.,
Inc. v. Gardner, 387 U.S. 158, 87 S.Ct. 1520,
18 L.Ed.2d 697.  Pp. 729–733.

2. The FCC’s rules governing unbun-
dled access are, with the exception of Rule
319, consistent with the 1996 Act.  Pp. 733–
738.

(a) Given the breadth of § 153(29)’s
‘‘network element’’ definition—i.e., ‘‘features,
functions, and capabilities TTT provided by
means of ’’ a facility or equipment used in the
provision of a telecommunications service—it
is impossible to credit the incumbents’ argu-
ment that a ‘‘network element’’ must be part
of the physical facilities and equipment used
to provide local phone service.  It was there-
fore proper for Rule 319 to include operator
services and directory assistance, operational
support S 368systems, and vertical switching
functions such as caller I.D., call forwarding,
and call waiting within the features and ser-
vices that must be provided to competitors.
Pp. 733–734.

(b) However, since the FCC did not ad-
equately consider the § 251(d)(2) ‘‘necessary
and impair’’ standards when it gave request-
ing carriers blanket access to network ele-
ments, Rule 319 is vacated.  The Rule im-
plicitly regards the ‘‘necessary’’ standard as
having been met regardless of whether carri-
ers can obtain requested proprietary ele-
ments from a source other than the incum-

bent, and regards the ‘‘impairment’’ standard
as having been met if an incumbent’s failure
to provide access to a network element would
decrease the quality, or increase the cost, of
the service a requesting carrier seeks to
offer, compared with providing that service
over other unbundled elements in the incum-
bent LEC’s network.  The FCC cannot, con-
sistent with the statute, blind itself to the
availability of elements outside the incum-
bent’s network.  In addition, the FCC’s as-
sumption that any increase in cost (or de-
crease in quality) imposed by denial of a
network element renders access to that ele-
ment ‘‘necessary,’’ and causes the failure to
provide that element to ‘‘impair’’ the en-
trant’s ability to furnish its desired services,
is simply not in accord with the ordinary and
fair meaning of those terms.  Section
251(d)(2) requires the FCC to determine on a
rational basis which network elements must
be made available, taking into account the
1996 Act’s objectives and giving some sub-
stance to the ‘‘necessary’’ and ‘‘impair’’ re-
quirements.  Pp. 734–736.

(c) The FCC reasonably omitted a facili-
ties-ownership requirement.  The 1996 Act
imposes no such limitation;  if anything, it
suggests the opposite, by requiring in
§ 251(c)(3) that incumbents provide access to
‘‘any’’ requesting carrier.  P. 736.

(d) Rule 315(b), which forbids incum-
bents to separate already-combined network
elements before leasing them to competitors,
reasonably interprets § 251(c)(3), which es-
tablishes the duty to provide access to net-
work elements on nondiscriminatory rates,
terms, and conditions and in a manner that
allows requesting carriers to combine such
elements.  That section forbids incumbents
to sabotage elements that are provided in
discrete pieces, but it does not say, or even
remotely imply, that elements must be pro-
vided in that fashion.  Pp. 736–738.

3. Because the ‘‘pick and choose’’ rule
tracks the pertinent language in § 252(i) al-
most exactly, it is not only a reasonable
interpretation of that section, it is the most
readily apparent.  P. 738.
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Nos. 97–826 (first judgment), 97–829
(first judgment), 97–830, 97–831 (first judg-
ment), 97–1075, 97–1087, 97–1099, and 97–
1141, 120 F.3d 753, reversed in part, affirmed
in part, and remanded;  Nos. 97–826, 97–829,
S 369and 97–831 (second judgments), 124 F.3d
934, reversed in part and remanded.

SCALIA, J., delivered the opinion of the
Court, Parts I, III–A, III–C, III–D, and IV
of which were joined by REHNQUIST, C. J.,
and STEVENS, KENNEDY, SOUTER,
THOMAS, GINSBURG, and BREYER, JJ.,
Part II of which was joined by STEVENS,
KENNEDY, SOUTER, and GINSBURG,
JJ., and Part III–B of which was joined by
REHNQUIST, C. J., and STEVENS,
KENNEDY, THOMAS, GINSBURG, and
BREYER, JJ.  SOUTER, J., filed an opinion
concurring in part and dissenting in part,
post, p. 739.  THOMAS, J., filed an opinion
concurring in part and dissenting in part, in
which REHNQUIST, C.J., and BREYER, J.,
joined, post, p. 741.  BREYER, J., filed an
opinion concurring in part and dissenting in
part, post, p. 746.  O’CONNOR, J., took no
part in the consideration or decision of these
cases.

For U.S. Supreme Court briefs, see:

1998 WL 396941 (Pet.Brief)

1998 WL 401522 (Pet.Brief)

1998 WL 404272 (Pet.Brief)

1998 WL 156779 (Resp.Brief)

1998 WL 267886 (Resp.Brief)

1998 WL 375508 (Resp.Brief)

1998 WL 401278 (Resp.Brief)

1998 WL 404296 (Resp.Brief)

1998 WL 404300 (Resp.Brief)

1998 WL 404657 (Resp.Brief)

1998 WL 396961 (Reply.Brief)

1998 WL 396977 (Reply.Brief)

1998 WL 401619 (Reply.Brief)

1998 WL 401620 (Reply.Brief)

1998 WL 401622 (Reply.Brief)

1998 WL 401627 (Reply.Brief)

1998 WL 404302 (Reply.Brief)

S 370Justice SCALIA delivered the opinion
of the Court.

In these cases, we address whether the
Federal Communications Commission has
authority to implement certain pricing and
nonpricing provisions of the Telecommunica-
tions Act of 1996, as well as whether the
Commission’s rules governing S 371unbundled
access and ‘‘pick and choose’’ negotiation are
consistent with the statute.

I

Until the 1990’s, local phone service was
thought to be a natural monopoly.  States
typically granted an exclusive franchise in
each local service area to a local exchange
carrier (LEC), which owned, among other
things, the local loops (wires connecting tele-
phones to switches), the switches (equipment
directing calls to their destinations), and the
transport trunks (wires carrying calls be-
tween switches) that constitute a local ex-
change network.  Technological advances,
however, have made competition among mul-
tiple providers of local service seem possible,
and Congress recently ended the longstand-
ing regime of state-sanctioned monopolies.

The Telecommunications Act of 1996 (1996
Act or Act), Pub.L. 104–104, 110 Stat. 56,
fundamentally restructures local telephone
markets.  States may no longer enforce laws
that impede competition, and incumbent
LECs are subject to a host of duties intend-
ed to facilitate market entry.  Foremost
among these duties is the LEC’s obligation
under 47 U.S.C. § 251(c) (1994 ed., Supp. II)
to share its network with competitors.  Un-
der this provision, a requesting carrier can
obtain access to an incumbent’s network in
three ways:  It can purchase local telephone
services at wholesale rates for resale to end
users;  it can lease elements of the incum-
bent’s network ‘‘on an unbundled basis’’;  and
it can interconnect its own facilities with the
incumbent’s network.1  When an enStrant372

1. Title 47 U.S.C. § 251(c) (1994 ed., Supp. II)
provides as follows:
‘‘Additional Obligations of Incumbent Local Ex-
change Carriers

‘‘In addition to the duties contained in subsec-
tion (b) of this section, each incumbent local
exchange carrier has the following duties:

‘‘(1) Duty to Negotiate
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seeks access through any of these routes, the
incumbent can negotiate an agreement with-
out regard to the duSties373 it would otherwise
have under § 251(b) 2 or § 251(c).  See
§ 252(a)(1).  But if private negotiation fails,
either party can petition the state commis-
sion that regulates local phone service to
arbitrate open issues, which arbitration is
subject to § 251 and the FCC regulations
promulgated thereunder.

Six months after the 1996 Act was passed,
the FCC issued its First Report and Order
implementing the local-Scompetition374 provi-
sions.  In re Implementation of the Local
Competition Provisions in the Telecommu-
nications Act of 1996, 11 FCC Rcd 15499
(1996) (First Report & Order).  The numer-
ous challenges to this rulemaking, filed
across the country by incumbent LECs and
state utility commissions, were consolidated

‘‘The duty to negotiate in good faith in accor-
dance with section 252 of this title the particular
terms and conditions of agreements to fulfill the
duties described in paragraphs (1) through (5) of
subsection (b) of this section and this subsection.
The requesting telecommunications carrier also
has the duty to negotiate in good faith the terms
and conditions of such agreements.

‘‘(2) Interconnection
‘‘The duty to provide, for the facilities and

equipment of any requesting telecommunications
carrier, interconnection with the local exchange
carrier’s network—

‘‘(A) for the transmission and routing of tele-
phone exchange service and exchange access;

‘‘(B) at any technically feasible point within
the carrier’s network;

‘‘(C) that is at least equal in quality to that
provided by the local exchange carrier to itself or
to any subsidiary, affiliate, or any other party to
which the carrier provides interconnection;  and

‘‘(D) on rates, terms, and conditions that are
just, reasonable, and nondiscriminatory, in ac-
cordance with the terms and conditions of the
agreement and the requirements of this section
and section 252 of this title.

‘‘(3) Unbundled Access
‘‘The duty to provide, to any requesting tele-

communications carrier for the provision of a
telecommunications service, nondiscriminatory
access to network elements on an unbundled
basis at any technically feasible point on rates,
terms, and conditions that are just, reasonable,
and nondiscriminatory in accordance with the
terms and conditions of the agreement and the
requirements of this section and section 252 of
this title.  An incumbent local exchange carrier
shall provide such unbundled network elements
in a manner that allows requesting carriers to
combine such elements in order to provide such
telecommunications service.

‘‘(4) Resale
‘‘The duty—
‘‘(A) to offer for resale at wholesale rates any

telecommunications service that the carrier pro-
vides at retail to subscribers who are not tele-
communications carriers;  and

‘‘(B) not to prohibit, and not to impose unrea-
sonable or discriminatory conditions or limita-
tions on, the resale of such telecommunications
service, except that a State commission may,
consistent with regulations prescribed by the
Commission under this section, prohibit a resell-

er that obtains at wholesale rates a telecommuni-
cations service that is available at retail only to a
category of subscribers from offering such ser-
vice to a different category of subscribers.

‘‘(5) Notice of Changes
‘‘The duty to provide reasonable public notice

of changes in the information necessary for the
transmission and routing of services using that
local exchange carrier’s facilities or networks, as
well as of any other changes that would affect the
interoperability of those facilities and networks.

‘‘(6) Collocation
‘‘The duty to provide, on rates, terms, and

conditions that are just, reasonable, and nondis-
criminatory, for physical collocation of equip-
ment necessary for interconnection or access to
unbundled network elements at the premises of
the local exchange carrier, except that the carri-
er may provide for virtual collocation if the local
exchange carrier demonstrates to the State com-
mission that physical collocation is not practical
for technical reasons or because of space limita-
tions.’’

2. Section 251(b) imposes the following duties on
incumbents:

‘‘(1) Resale
‘‘The duty not to prohibit, and not to impose

unreasonable or discriminatory conditions or
limitations on, the resale of its telecommunica-
tions services.

‘‘(2) Number Portability
‘‘The duty to provide, to the extent technically

feasible, number portability in accordance with
requirements prescribed by the Commission.

‘‘(3) Dialing Parity
‘‘The duty to provide dialing parity to compet-

ing providers of telephone exchange service and
telephone toll service, and the duty to permit all
such providers to have nondiscriminatory access
to telephone numbers, operator services, directo-
ry assistance, and directory listing, with no un-
reasonable dialing delays.

‘‘(4) Access to Rights–of–Way
‘‘The duty to afford access to the poles, ducts,

conduits, and rights-of-way of such carrier to
competing providers of telecommunications ser-
vices on rates, terms, and conditions that are
consistent with section 224 of this title.

‘‘(5) Reciprocal Compensation
‘‘The duty to establish reciprocal compensation

arrangements for the transport and termination
of telecommunications.’’
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in the United States Court of Appeals for the
Eighth Circuit.

The basic attack was jurisdictional.  The
LECs and state commissions insisted that
primary authority to implement the local-
competition provisions belonged to the States
rather than to the FCC. They thus argued
that many of the local-competition rules were
invalid, most notably the one requiring that
prices for interconnection and unbundled ac-
cess be based on ‘‘Total Element Long Run
Incremental Cost’’ (TELRIC)—a forward-
looking rather than historic measure.3  See
47 CFR §§ 51.503, 51.505 (1997).  The Court
of Appeals agreed, and vacated the pricing
rules, and several other aspects of the order,
as reaching beyond the Commission’s juris-
diction.  Iowa Utilities Board v. FCC, 120
F.3d 753, 800, 804, 805–806 (1997).  It held
that the general rulemaking authority con-
ferred upon the Commission by the Commu-
nications Act of 1934 extended only to inter-
state matters, and that the Commission
therefore needed specific congressional au-
thorization before implementing provisions of
the 1996 Act addressing intrastate telecom-
munications.  Id., at 795.  It found no such
authorization for the Commission’s rules re-
garding pricing, dialing parity,4 exemptions
S 375for rural LECs, the proper procedure for
resolving local-competition disputes, and
state review of pre–1996 interconnection
agreements.  Id., at 795–796, 802–806.  In-
deed, with respect to some of these matters,
the Eighth Circuit said that the 1996 Act had
affirmatively given exclusive authority to the
state commissions.  Id., at 795, 802, 805.

The Court of Appeals found support for its
holdings in 47 U.S.C. § 152(b) (§ 2(b) of the
Communications Act of 1934), which, it said,
creates a presumption in favor of preserving
state authority over intrastate communica-

tions.  120 F.3d, at 796.  It found nothing in
the 1996 Act clear enough to overcome this
presumption, which it described as a fence
that is ‘‘hog tight, horse high, and bull
strong, preventing the FCC from intruding
on the states’ intrastate turf.’’  Id., at 800.

Incumbent LECs also made several chal-
lenges, only some of which are relevant here,
to the rules implementing the 1996 Act’s
requirement of unbundled access.  See 47
U.S.C. § 251(c)(3) (1994 ed., Supp. II).  Rule
319, the primary unbundling rule, sets forth
a minimum number of network elements that
incumbents must make available to request-
ing carriers.  See 47 CFR § 51.319 (1997).
The LECs complained that, in compiling this
list, the FCC had virtually ignored the 1996
Act’s requirement that it consider whether
access to proprietary elements was ‘‘neces-
sary’’ and whether lack of access to nonpro-
prietary elements would ‘‘impair’’ an en-
trant’s ability to provide local service.  See
47 U.S.C. § 251(d)(2) (1994 ed., Supp. II).
In addition, the LECs thought that the list
included items (like directory assistance and
caller I.D.) that did not meet the statutory
definition of ‘‘network element.’’  See
§ 153(29).  The Eighth Circuit rebuffed both
arguments, holding that the Commission’s
inSterpretations376 of the ‘‘necessary and im-
pair’’ standard and the definition of ‘‘network
element’’ were reasonable and hence lawful
under Chevron U.S.A. Inc. v. Natural Re-
sources Defense Council, Inc. (NRDC), 467
U.S. 837, 104 S.Ct. 2778, 81 L.Ed.2d 694
(1984).  See 120 F.3d, at 809–810.

When it promulgated its unbundling rules,
the Commission explicitly declined to impose
a requirement of facility ownership on carri-
ers who sought to lease network elements.
First Report & Order ¶¶ 328–340.  Because
the list of elements that Rule 319 made avail-

3. TELRIC pricing is based upon the cost of oper-
ating a hypothetical network built with the most
efficient technology available.  Incumbents ar-
gued below that this method was unreasonable
because it stranded their historic costs and un-
derestimated the actual costs of providing inter-
connection and unbundled access.  The Eighth
Circuit did not reach this issue, and the merits of
TELRIC are not before us.

4. Dialing parity, which seeks to ensure that a
new entrant’s customers can make calls without

having to dial an access code, was addressed in
the Commission’s Second Report and Order.
See In re Implementation of the Local Competi-
tion Provisions of the Telecommunications Act of
1996, 11 FCC Rcd 19392 (1996).  In a separate
opinion that is also before us today, the Eighth
Circuit vacated this rule insofar as it went be-
yond the FCC’s jurisdiction over interstate calls.
People of California v. FCC, 124 F.3d 934, 943
(1997).
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able was so extensive, the effect of this omis-
sion was to allow competitors to provide local
phone service relying solely on the elements
in an incumbent’s network.  The LECs ar-
gued that this ‘‘all elements’’ rule under-
mined the 1996 Act’s goal of encouraging
entrants to develop their own facilities.  The
Court of Appeals, however, deferred to the
FCC’s approach.  Nothing in the 1996 Act
itself imposed a requirement of facility own-
ership, and the court was of the view that the
language of § 251(c)(3) indicated that ‘‘a re-
questing carrier may achieve the capability
to provide telecommunications services com-
pletely through access to the unbundled ele-
ments of an incumbent LEC’s network.’’  120
F.3d, at 814.

Given the sweep of the ‘‘all elements’’ rule,
however, the Eighth Circuit thought that the
FCC went too far in its Rule 315(b), which
forbids incumbents to separate network ele-
ments before leasing them to competitors.
47 CFR § 51.315(b) (1997).  Taken together,
the two rules allowed requesting carriers to
lease the incumbent’s entire, preassembled
network.  The Court of Appeals believed
that this would render the resale provision of
the statute a dead letter, because by leasing
the entire network rather than purchasing
and reselling service offerings, entrants could
obtain the same product—finished service—
at a cost-based, rather than wholesale, rate.
120 F.3d, at 813.  Apparently reasoning that
the word ‘‘unbundled’’ in § 251(c)(3) meant
‘‘physiScally377 separated,’’ the court vacated
Rule 315(b) for requiring access to the in-
cumbent LECs’ network elements ‘‘on a bun-
dled rather than an unbundled basis.’’  Ibid.

Finally, incumbent LECs objected to the
Commission’s ‘‘pick and choose’’ rule, which
governs the terms of agreements between

LECs and competing carriers.  Under this
rule, a carrier may demand that the LEC
make available to it ‘‘any individual intercon-
nection, service, or network element arrange-
ment’’ on the same terms and conditions the
LEC has given anyone else in an agreement
approved under § 252—without its having to
accept the other provisions of the agreement.
47 CFR § 51.809 (1997);  First Report &
Order ¶ ¶ 1309–1310.  The Court of Appeals
vacated the rule, reasoning that it would
deter the ‘‘voluntarily negotiated intercon-
nection agreements’’ that the 1996 Act fa-
vored, by making incumbent LECs reluctant
to grant quids for quos, so to speak, for fear
that they would have to grant others the
same quids without receiving quos.  120
F.3d, at 801.

The Commission, MCI, and AT & T peti-
tioned for review of the Eighth Circuit’s
holdings regarding jurisdiction, Rule 315(b),
and the ‘‘pick and choose’’ rule;  the incum-
bent LECs cross-petitioned for review of the
Eighth Circuit’s treatment of the other un-
bundling issues.  We granted all the peti-
tions.  522 U.S. 1089, 118 S.Ct. 879, 139
L.Ed.2d 867 (1998).

II
Section 201(b), a 1938 amendment to the

Communications Act of 1934, provides that
‘‘[t]he Commission may prescribe such rules
and regulations as may be necessary in the
public interest to carry out the provisions of
this Act.’’ 52 Stat. 588, 47 U.S.C. § 201(b).
Since Congress expressly directed that the
1996 Act, along with its local-competition
provisions, be inserted into the Communica-
tions Act of 1934, 1996 Act, § 1(b), 110 Stat.
56, the Commission’s rulemaking authority
S 378would seem to extend to implementation
of the local-competition provisions.5

5. Justice BREYER says, post, at 749, that ‘‘Con-
gress enacted [the] language [of § 201(b) ] in
1938,’’ and that whether it confers ‘‘general au-
thority to make rules implementing the more
specific terms of a later enacted statute depends
upon what that later enacted statute contem-
plates.’’  That is assuredly true.  But we think
that what the later statute contemplates is best
determined, not by speculating about what the
1996 Act (and presumably every other amend-
ment to the Communications Act since 1938)
‘‘foresees,’’ ibid., but by the clear fact that the

1996 Act was adopted, not as a freestanding
enactment, but as an amendment to, and hence
part of, an Act which said that ‘‘[t]he Commission
may prescribe such rules and regulations as may
be necessary in the public interest to carry out
the provisions of this Act.’’ Justice BREYER can-
not plausibly assert that the 1996 Congress was
unaware of the general grant of rulemaking au-
thority contained within the Communications
Act, since § 251(i) specifically provides that
‘‘[n]othing in this section shall be construed to
limit or otherwise affect the Commission’s au-
thority under section 201.’’
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[1] The incumbent LECs and state com-
missions (hereinafter respondents) argue,
however, that § 201(b) rulemaking authority
is limited to those provisions dealing with
purely interstate and foreign matters, be-
cause the first sentence of § 201(a) makes it
‘‘the duty of every common carrier engaged
in interstate or foreign communication by
wire or radio to furnish such communication
service upon reasonable request therefor
TTT .’’ It is impossible to understand how this
use of the qualifier ‘‘interstate or foreign’’ in
§ 201(a), which limits the class of common
carriers with the duty of providing communi-
cation service, reaches forward into the last
sentence of § 201(b) to limit the class of
provisions that the Commission has authority
to implement.  We think that the grant in
§ 201(b) means what it says:  The FCC has
rulemaking authority to carry out the ‘‘provi-
sions of this Act,’’ which include §§ 251 and
252, added by the Telecommunications Act of
1996.6

S 379Our view is unaffected by 47 U.S.C.
§ 152(b) (§ 2(b) of the 1934 enactment),
which reads:

‘‘Except as provided in sections 223
through 227 TTT, inclusive, and section 332
TTT, and subject to the provisions of sec-
tion 301 of this title TTT, nothing in this
chapter shall be construed to apply or to
give the Commission jurisdiction with re-
spect to TTT charges, classifications, prac-
tices, services, facilities, or regulations for
or in connection with intrastate communi-
cation service TTT .’’

The local-competition provisions are not iden-
tified in § 152(b)’s ‘‘except’’ clause.  Seizing
on this omission, respondents argue that the
1996 Act does nothing to displace the pre-
sumption that the States retain their tradi-
tional authority over local phone service.

Respondents’ argument on this point is
(necessarily) an extremely subtle one.  They
do not contend that the ‘‘nothSing380 TTT shall
be construed’’ provision prevents all
‘‘appl[ication]’’ of the Communications Act, as
amended in 1996, to intrastate service, or
even precludes all ‘‘Commission jurisdiction
with respect to’’ such service.  Such an inter-
pretation would utterly nullify the 1996
amendments, which clearly ‘‘apply’’ to intra-
state service, and clearly confer ‘‘Commission
jurisdiction’’ over some matters.  Respon-
dents argue, therefore, that the effect of the
‘‘nothing TTT shall be construed’’ provision is
to require an explicit ‘‘appl[ication]’’ to intra-
state service, and in addition an explicit
conferral of ‘‘Commission jurisdiction’’ over
intrastate service, before Commission juris-
diction can be found to exist.  Such explicit
‘‘appl[ication],’’ they acknowledge, was effect-
ed by the 1996 amendments, but ‘‘Commis-
sion jurisdiction’’ was explicitly conferred
only as to a few matters.

The fallacy in this reasoning is that it
ignores the fact that § 201(b) explicitly gives
the FCC jurisdiction to make rules governing
matters to which the 1996 Act applies.  Re-
spondents argue that avoiding this pari pas-
su expansion of Commission jurisdiction with
expansion of the substantive scope of the Act

6. Justice BREYER appeals to our cases which
say that there is a ‘‘ ‘presumption against the pre-
emption of state police power regulations,’ ’’
post, at 749, quoting from Cipollone v. Liggett
Group, Inc., 505 U.S. 504, 518, 112 S.Ct. 2608,
120 L.Ed.2d 407 (1992), and that there must be
‘‘ ‘clear and manifest’ showing of congressional
intent to supplant traditional state police pow-
ers,’’ post, at 750, quoting from Rice v. Santa Fe
Elevator Corp., 331 U.S. 218, 230, 67 S.Ct. 1146,
91 L.Ed. 1447 (1947).  But the question in these
cases is not whether the Federal Government has
taken the regulation of local telecommunications
competition away from the States.  With regard
to the matters addressed by the 1996 Act, it
unquestionably has.  The question is whether the
state commissions’ participation in the adminis-
tration of the new federal regime is to be guided
by federal-agency regulations.  If there is any

‘‘presumption’’ applicable to this question, it
should arise from the fact that a federal program
administered by 50 independent state agencies is
surpassing strange.

The appeals by both Justice THOMAS and Jus-
tice BREYER to what might loosely be called
‘‘States’ rights’’ are most peculiar, since there is
no doubt, even under their view, that if the
federal courts believe a state commission is not
regulating in accordance with federal policy they
may bring it to heel.  This is, at bottom, a debate
not about whether the States will be allowed to
do their own thing, but about whether it will be
the FCC or the federal courts that draw the lines
to which they must hew.  To be sure, the FCC’s
lines can be even more restrictive than those
drawn by the courts—but it is hard to spark a
passionate ‘‘States’ rights’’ debate over that de-
tail.
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was the reason the ‘‘nothing shall be con-
strued’’ provision was framed in the alterna-
tive:  ‘‘[N]othing in this Act shall be con-
strued to apply or to give the Commission
jurisdiction ’’ (emphasis added) with respect
to the forbidden subjects.  The italicized por-
tion would have no operative effect, they
assert, if every ‘‘application’’ of the Act auto-
matically entailed Commission jurisdiction.
The argument is an imaginative one, but
ultimately fails.  For even though ‘‘Commis-
sion jurisdiction’’ always follows where the
Act ‘‘applies,’’ Commission jurisdiction (so-
called ‘‘ancillary’’ jurisdiction) could exist
even where the Act does not ‘‘apply.’’  The
term ‘‘apply’’ limits the substantive reach of
the statute (and the concomitant scope of
primary FCC jurisdiction), and the phrase
‘‘or to give the Commission jurisdiction’’ lim-
its, in addition, the FCC’s ancillary jurisdic-
tion.

S 381The need for both limitations is exempli-
fied by Louisiana Pub. Serv. Comm’n v.
FCC, 476 U.S. 355, 106 S.Ct. 1890, 90
L.Ed.2d 369 (1986), where the FCC claimed
authority to issue rules governing deprecia-
tion methods applied by local telephone com-
panies.7  The Commission supported its
claim with two arguments.  First, that it
could regulate intrastate because Congress

had intended the depreciation provisions of
the Communications Act to bind state com-
missions—i.e., that the depreciation provi-
sions ‘‘applied’’ to intrastate ratemaking.
Id., at 376–377, 106 S.Ct. 1890.  We observed
that ‘‘[w]hile it is, no doubt, possible to find
some support in the broad language of the
section for respondents’ position, we do not
find the meaning of the section so unambigu-
ous or straightforward as to override the
command of § 152(b) TTTT’’  Id., at 377, 106
S.Ct. 1890.  But the Commission also argued
that, even if the statute’s depreciation provi-
sions did not apply intrastate, regulation of
state depreciation methods would enable it to
effectuate the federal policy of encouraging
competition in interstate telecommunications.
Id., at 369, 106 S.Ct. 1890.  We rejected that
argument because, even though the FCC’s
broad regulatory authority normally would
have been enough to justify its regulation of
intrastate depreciation methods that affected
interstate commerce, see id., at 370, 106
S.Ct. 1890;  cf. Houston & Shreveport R. Co.
v. United States, 234 U.S. 342, 358, 34 S.Ct.
833, 58 L.Ed. 1341 (1914), § 152(b) prevented
the Commission from taking intrastate action
solely because it furthered an interstate goal.
476 U.S., at 374, 106 S.Ct. 1890.8

7. We discuss the Louisiana case because of the
light it sheds upon the meaning of § 152(b).  We
of course do not agree with Justice BREYER’s
contention, post, at 750, that the case ‘‘raised a
question almost identical to the one before us.’’
That case involved the Commission’s attempt to
regulate services over which it had not explicitly
been given rulemaking authority;  this one in-
volves its attempt to regulate services over which
it has explicitly been given rulemaking authority.

8. Because this reasoning clearly gives separate
meanings to the provisions ‘‘apply’’ and ‘‘give the
Commission jurisdiction,’’ we do not understand
why Justice THOMAS asserts, post, at 744, that
we have not given effect to every word that
Congress used.  Nor do we agree with Justice
THOMAS that our interpretation renders
§ 152(b) a nullity.  See post, at 744.  After the
1996 Act, § 152(b) may have less practical effect.
But that is because Congress, by extending the
Communications Act into local competition, has
removed a significant area from the States’ ex-
clusive control.  Insofar as Congress has re-
mained silent, however, § 152(b) continues to
function.  The Commission could not, for exam-
ple, regulate any aspect of intrastate communica-
tion not governed by the 1996 Act on the theory
that it had an ancillary effect on matters within
the Commission’s primary jurisdiction.

Justice THOMAS admits, as he must, that the
Commission has authority to implement at least
some portions of the 1996 Act.  See post, at 743.
But his interpretation of § 152(b) confers such
inflexibility upon that provision that he must
strain to explain where the Commission gets this
authority.  A number of the provisions he relies
on plainly read, not like conferrals of authority,
but like references to the exercise of authority
conferred elsewhere (we think, of course, in
§ 201(b)).  See, e.g.,  § 251(b)(2) (assigning state
commissions ‘‘[t]he duty to provide, to the extent
technically feasible, number portability in accor-
dance with requirements prescribed by the Com-
mission’’);  § 251(d)(2) (setting forth factors for
the Commission to consider ‘‘[i]n determining
what network elements should be made available
for purposes of subsection (c)(3)’’);  § 251(g) (re-
quiring that any pre-existing ‘‘regulation, order,
or policy of the Commission’’ governing ex-
change access and interconnection agreements
remain in effect until it is ‘‘explicitly superseded
by regulations prescribed by the Commission’’).
Moreover, his interpretation produces a most
chopped-up statute, conferring Commission jur-
isdiction over such curious and isolated matters
as ‘‘number portability, TTT those network ele-
ments that the carrier must make available on an
unbundled basis for purposes of § 251(c), TTT
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S 382The parties have devoted some effort in
these cases to debating whether § 251(d)
serves as a jurisdictional grant to the FCC.
That section provides that ‘‘[w]ithin 6 months
S 383after [the date of enactment of the Tele-
communications Act of 1996,] the Commis-
sion shall complete all actions necessary to
establish regulations to implement the re-
quirements of this section.’’  47 U.S.C.
§ 251(d) (1994 ed., Supp. II).  The FCC re-
lies on this section as an alternative source of
jurisdiction, arguing that if it was necessary
for Congress to include an express jurisdic-
tional grant in the 1996 Act, § 251(d) does
the job.  Respondents counter that this pro-
vision functions only as a time constraint on
the exercise of regulatory authority that the
Commission has been given in the six subsec-
tions of § 251 that specifically mention the
FCC. See §§ 251(b)(2), 251(c)(4)(B),
251(d)(2), 251(e), 251(g), 251(h)(2).  Our un-
derstanding of the Commission’s general au-
thority under § 201(b) renders this debate
academic.9

The jurisdictional objections we have ad-
dressed thus far pertain to an asserted lack
of what might be called underlying FCC
jurisdiction.  The remaining jurisdictional ar-
gument is that certain individual provisions
in the 1996 Act negate particular aspects of
the Commission’s implementing authority.
With regard to pricing, respondents point to
§ 252(c), which provides:

S 384‘‘(c) Standards for Arbitration

‘‘In resolving by arbitration under sub-
section (b) any open issues and imposing
conditions upon the parties to the agree-
ment, a State commission shall—

‘‘(1) ensure that such resolution and con-
ditions meet the requirements of section
251, including the regulations prescribed
by the Commission pursuant to section
251;

‘‘(2) establish any rates for interconnec-
tion, services, or network elements accord-
ing to subsection (d);  and

‘‘(3) provide a schedule for implementa-
tion of the terms and conditions by the
parties to the agreement.’’

Respondents contend that the Commission’s
TELRIC rule is invalid because § 252(c)(2)
entrusts the task of establishing rates to the
state commissions.  We think this attributes
to that task a greater degree of autonomy
than the phrase ‘‘establish any rates’’ neces-
sarily implies.  The FCC’s prescription,
through rulemaking, of a requisite pricing
methodology no more prevents the States
from establishing rates than do the statutory
‘‘Pricing standards’’ set forth in § 252(d).  It
is the States that will apply those standards
and implement that methodology, determin-
ing the concrete result in particular circum-
stances.  That is enough to constitute the
establishment of rates.

[2] Respondents emphasize the fact
that § 252(c)(1), which requires state com-
missions to assure compliance with the

numbering administration, TTT exchange access
and interconnection requirements in effect prior
to the Act’s effective date, TTT and treatment of
comparable carriers as incumbents TTT,’’ post, at
743, but denying Commission jurisdiction over
much more significant matters.  We think it
most unlikely that Congress created such a
strange hodgepodge.  And, of course, Justice
THOMAS’S recognition of any FCC jurisdiction
over intrastate matters subjects his analysis to
the same criticism he levels against us, post, at
744:  Just as it is true that Congress did not
explicitly amend § 152(b) to exempt the entire
1996 Act, neither did it explicitly amend § 152(b)
to exempt the five provisions he relies upon.

9. Justice THOMAS says that the grants of author-
ity to the Commission in § 251 would have been
unnecessary ‘‘[i]f Congress believed TTT that
§ 201(b) provided the FCC with plenary authori-
ty to promulgate regulations.’’  Post, at 744.  We

have already explained that three of the five
provisions on which Justice THOMAS relies are
not grants of authority at all.  See n. 8, supra.
And the remaining two do not support his argu-
ment because they are not redundant of
§ 201(b).  Section 251(e), which provides that
‘‘[t]he Commission shall create or designate one
or more impartial entities to administer telecom-
munications numbering,’’ requires the Commis-
sion to exercise its rulemaking authority, as op-
posed to § 201(b), which merely authorizes the
Commission to promulgate rules if it so chooses.
Section 251(h)(2) says that the FCC ‘‘may, by
rule, provide for the treatment of a local ex-
change carrier TTT as an incumbent local ex-
change carrier for purposes of [§ 251]’’ if the
carrier satisfies certain requirements.  This pro-
vision gives the Commission authority beyond
that conferred by § 201(b);  without it, the FCC
certainly could not have saddled a nonincumbent
carrier with the burdens of incumbent status.
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provisions of § 251, adds ‘‘including the
regulations prescribed by the Commission
pursuant to section 251,’’ whereas
§ 252(c)(2), which requires state commis-
sions to assure compliance with the pricing
standards in subsection (d), says nothing
about Commission regulations applicable to
subsection (d).  There is undeniably a lack
of parallelism here, but it seems to us ade-
quately explained by the fact that § 251
specifically requires the Commission to
promulgate regulations implementing that
provision, whereas subsection (d) S 385of
§ 252 does not.  It seems to us not pecu-
liar that the mandated regulations should
be specifically referenced, whereas regula-
tions permitted pursuant to the Commis-
sion’s § 201(b) authority are not.  In any
event, the mere lack of parallelism is sure-
ly not enough to displace that explicit au-
thority.  We hold, therefore, that the Com-
mission has jurisdiction to design a pricing
methodology.

[3] For similar reasons, we reverse the
Court of Appeals’ determinations that the
Commission had no jurisdiction to promul-
gate rules regarding state review of pre-
existing interconnection agreements between
incumbent LECs and other carriers, regard-
ing rural exemptions, and regarding dialing
parity.  See 47 CFR §§ 51.303, 51.405, and
51.205–51.215 (1997).  None of the statutory
provisions that these rules interpret dis-
places the Commission’s general rulemaking
authority.  While it is true that the 1996 Act
entrusts state commissions with the job of
approving interconnection agreements, 47
U.S.C. § 252(e) (1994 ed., Supp. II), and
granting exemptions to rural LECs, § 251(f),
these assignments, like the rate-establishing
assignment just discussed, do not logically

preclude the Commission’s issuance of rules
to guide the state-commission judgments.
And since the provision addressing dialing
parity, § 251(b)(3), does not even mention
the States, it is even clearer that the Com-
mission’s § 201(b) authority is not supersed-
ed.10

[4] S 386Finally (as to jurisdiction), respon-
dents challenge the claim in the Commis-
sion’s First Report & Order that § 208, a
provision giving the Commission general au-
thority to hear complaints arising under the
Communications Act of 1934, also gives it
authority to review agreements approved by
state commissions under the local-competi-
tion provisions.  First Report & Order
¶¶ 121–128.  The Eighth Circuit held that
the Commission’s ‘‘perception of its authority
TTT is untenable TTT in light of the language
and structure of the Act and TTT operation of
[§ 152(b) ].’’  120 F.3d, at 803.  The Court of
Appeals erred in reaching this claim because
it is not ripe.  When, as is the case with this
Commission statement, there is no immedi-
ate effect on the plaintiff’s primary conduct,
federal courts normally do not entertain pre-
enforcement challenges to agency rules and
policy statements.  Toilet Goods Assn., Inc.
v. Gardner, 387 U.S. 158, 87 S.Ct. 1520, 18
L.Ed.2d 697 (1967);  see also Lujan v. Na-
tional Wildlife Federation, 497 U.S. 871, 891,
110 S.Ct. 3177, 111 L.Ed.2d 695 (1990).

III

A

[5] We turn next to the unbundling rules,
and come first to the incumbent LECs’ com-

10. Justice THOMAS notes that it is well settled
that state officers may interpret and apply federal
law, see, e.g., United States v. Jones, 109 U.S.
513, 3 S.Ct. 346, 27 L.Ed. 1015 (1883), which
leads him to conclude that there is no constitu-
tional impediment to the interpretation that
would give the States general authority, uncon-
trolled by the FCC’s general rulemaking authori-
ty, over the matters specified in the particular
sections we have just discussed.  Post, at 745–
746.  But constitutional impediments aside, we
are aware of no similar instances in which feder-
al policymaking has been turned over to state
administrative agencies.  The arguments we

have been addressing in the last three para-
graphs of our text assume a scheme in which
Congress has broadly extended its law into the
field of intrastate telecommunications, but in a
few specified areas (ratemaking, interconnection
agreements, etc.) has left the policy implications
of that extension to be determined by state com-
missions, which—within the broad range of law-
ful policymaking left open to administrative
agencies—are beyond federal control.  Such a
scheme is decidedly novel, and the attendant
legal questions, such as whether federal courts
must defer to state agency interpretations of fed-
eral law, are novel as well.
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plaint that the FCC included within the fea-
tures and services that must be provided to
competitors under Rule 319 items that do not
(as they must) meet the statutory definition
of ‘‘network element’’—namely, operator ser-
vices and directory assistance, operational
support systems (OSS), and vertical switch-
ing functions such as caller I.D., call forward-
ing, and call waiting.  See 47 CFR
S 387§§ 51.319(f)-(g) (1997);  First Report &
Order ¶ 413.  The statute defines ‘‘network
element’’ as

‘‘a facility or equipment used in the provi-
sion of a telecommunications service.
Such term also includes features, functions,
and capabilities that are provided by
means of such facility or equipment, in-
cluding subscriber numbers, databases,
signaling systems, and information suffi-
cient for billing and collection or used in
the transmission, routing, or other provi-
sion of a telecommunications service.’’  47
U.S.C. § 153(29) (1994 ed., Supp. II).

Given the breadth of this definition, it is
impossible to credit the incumbents’ argu-
ment that a ‘‘network element’’ must be part
of the physical facilities and equipment used
to provide local phone service.  Operator ser-
vices and directory assistance, whether they
involve live operators or automation, are
‘‘features, functions, and capabilities TTT pro-
vided by means of’’ the network equipment.
OSS, the incumbent’s background software
system, contains essential network informa-
tion as well as programs to manage billing,
repair ordering, and other functions.  Section
153(29)’s reference to ‘‘databases TTT and
information sufficient for billing and collec-
tion or used in the transmission, routing, or
other provision of a telecommunications ser-
vice’’ provides ample basis for treating this
system as a ‘‘network element.’’  And verti-
cal switching features, such as caller I. D.,
are ‘‘functions TTT provided by means of’’ the
switch, and thus fall squarely within the stat-
utory definition.  We agree with the Eighth
Circuit that the Commission’s application of
the ‘‘network element’’ definition is eminently
reasonable.  See Chevron v. NRDC, 467
U.S., at 866, 104 S.Ct. 2778.

B
[6] We are of the view, however, that the

FCC did not adequately consider the ‘‘neces-
sary and impair’’ standards when it gave
blanket access to these network elements,
and others, in Rule 319.  That Rule requires
an incumbent to provide S 388requesting carri-
ers with access to a minimum of seven net-
work elements:  the local loop, the network
interface device, switching capability, interof-
fice transmission facilities, signaling net-
works and call-related data bases, operations
support systems functions, and operator ser-
vices and directory assistance.  47 CFR
§ 51.319 (1997).  If a requesting carrier
wants access to additional elements, it may
petition the state commission, which can
make other elements available on a case-by-
case basis. § 51.317.

[7, 8] Section 251(d)(2) of the Act pro-
vides:

‘‘In determining what network elements
should be made available for purposes of
subsection (c)(3) of this section, the Com-
mission shall consider, at a minimum,
whether—

‘‘(A) access to such network elements as
are proprietary in nature is necessary;
and

‘‘(B) the failure to provide access to such
network elements would impair the ability
of the telecommunications carrier seeking
access to provide the services that it seeks
to offer.’’

The incumbents argue that § 251(d)(2) co-
difies something akin to the ‘‘essential fa-
cilities’’ doctrine of antitrust theory, see
generally 3A P. Areeda & H. Hovenkamp,
Antitrust Law ¶ ¶ 771–773 (1996), opening
up only those ‘‘bottleneck’’ elements un-
available elsewhere in the marketplace.
We need not decide whether, as a matter
of law, the 1996 Act requires the FCC to
apply that standard;  it may be that some
other standard would provide an equiva-
lent or better criterion for the limitation
upon network-element availability that the
statute has in mind.  But we do agree
with the incumbents that the Act requires
the FCC to apply some limiting standard,
rationally related to the goals of the Act,
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which it has simply failed to do.  In the
general statement of its methodology set
forth in the First Report and Order, the
Commission announced that it would re-
gard the ‘‘necessary’’ standSard389 as hav-
ing been met regardless of whether ‘‘re-
questing carriers can obtain the requested
proprietary element from a source other
than the incumbent,’’ since ‘‘[r]equiring
new entrants to duplicate unnecessarily
even a part of the incumbent’s network
could generate delay and higher costs for
new entrants, and thereby impede entry
by competing local providers and delay
competition, contrary to the goals of the
1996 Act.’’ First Report & Order ¶ 283.
And it announced that it would regard
the ‘‘impairment’’ standard as having been
met if ‘‘the failure of an incumbent to
provide access to a network element
would decrease the quality, or increase
the financial or administrative cost of the
service a requesting carrier seeks to of-
fer, compared with providing that service
over other unbundled elements in the in-
cumbent LEC’s network,’’ id., ¶ 285 (em-
phasis added)—which means that compari-
son with self-provision, or with purchasing
from another provider, is excluded.  Since
any entrant will request the most efficient
network element that the incumbent has
to offer, it is hard to imagine when the
incumbent’s failure to give access to the
element would not constitute an ‘‘impair-
ment’’ under this standard.  The Commis-
sion asserts that it deliberately limited its
inquiry to the incumbent’s own network
because no rational entrant would seek
access to network elements from an in-
cumbent if it could get better service or
prices elsewhere.  That may be.  But
that judgment allows entrants, rather
than the Commission, to determine wheth-
er access to proprietary elements is nec-

essary, and whether the failure to obtain
access to nonproprietary elements would
impair the ability to provide services.
The Commission cannot, consistent with
the statute, blind itself to the availability
of elements outside the incumbent’s net-
work.  That failing alone would require
the Commission’s rule to be set aside.
In addition, however, the Commission’s
assumption that any increase in cost (or
decrease in quality) imposed by denial of
a network element renders access to that
element ‘‘necessary,’’ and causes the fail-
ure to provide S 390that element to ‘‘impair’’
the entrant’s ability to furnish its desired
services, is simply not in accord with the
ordinary and fair meaning of those terms.
An entrant whose anticipated annual prof-
its from the proposed service are reduced
from 100% of investment to 99% of in-
vestment has perhaps been ‘‘impaired’’ in
its ability to amass earnings, but has not
ipso facto been ‘‘impair[ed] TTT in its
ability to provide the services it seeks to
offer’’;  and it cannot realistically be said
that the network element enabling it to
raise its profits to 100% is ‘‘necessary.’’ 11

In a world of perfect competition, in
which all carriers are providing their ser-
vice at marginal cost, the Commission’s
total equating of increased cost (or de-
creased quality) with ‘‘necessity’’ and ‘‘im-
pairment’’ might be reasonable;  but it
has not established the existence of such
an ideal world.  We cannot avoid the con-
clusion that, if Congress had wanted to
give blanket access to incumbents’ net-
works on a basis as unrestricted as the
scheme the Commission has come up
with, it would not have included
§ 251(d)(2) in the statute at all.  It would
simply have said (as the Commission in
effect has) that whatever requested ele-
ment can be provided must be provided.

11. Justice SOUTER points out that one can say
his ability to replace a light bulb is ‘‘impaired’’
by the absence of a ladder, and that a ladder is
‘‘necessary’’ to replace the bulb, even though one
‘‘could stand instead on a chair, a milk can, or
eight volumes of Gibbon.’’  True enough (and
nicely put), but the proper analogy here, it seems
to us, is not the absence of a ladder, but the
presence of a ladder tall enough to enable one to
do the job, but not without stretching one’s arm

to its full extension.  A ladder one-half inch taller
is not, ‘‘within an ordinary and fair meaning of
the word,’’ post, at 740, ‘‘necessary,’’ nor does its
absence ‘‘impair’’ one’s ability to do the job.  We
similarly disagree with Justice SOUTER that a
business can be impaired in its ability to provide
services—even impaired in that ability ‘‘in an
ordinary, weak sense of impairment,’’ ibid.—
when the business receives a handsome profit
but is denied an even handsomer one.
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[9] When the full record of these pro-
ceedings is examined, it appears that that is
precisely what the Commission thought
S 391Congress had said.  The FCC was content
with its expansive methodology because of its
misunderstanding of § 251(c)(3), which di-
rects an incumbent to allow a requesting
carrier access to its network elements ‘‘at
any technically feasible point.’’  The Com-
mission interpreted this to ‘‘impos[e] on an
incumbent LEC the duty to provide all net-
work elements for which it is technically
feasible to provide access,’’ and went on to
‘‘conclude that we have authority to establish
regulations that are coextensive’’ with this
duty.  First Report & Order ¶ 278 (emphasis
added).  See also id., ¶ 286 (‘‘We conclude
that the statute does not require us to inter-
pret the ‘impairment’ standard in a way that
would significantly diminish the obligation
imposed by section 251(c)(3)’’).  As the
Eighth Circuit held, that was undoubtedly
wrong:  Section 251(c)(3) indicates ‘‘where un-
bundled access must occur, not which [net-
work] elements must be unbundled.’’  120
F.3d, at 810.  The Commission does not seek
review of the Eighth Circuit’s holding on this
point, and we bring it into our discussion
only because the Commission’s application of
§ 251(d)(2) was colored by this error.  The
Commission began with the premise that an
incumbent was obliged to turn over as much
of its network as was ‘‘technically feasible,’’
and viewed subsection (d)(2) as merely per-
mitting it to soften that obligation by regula-
tory grace:

‘‘To give effect to both sections 251(c)(3)
and 251(d)(2), we conclude that the pro-
prietary and impairment standards in sec-
tion 251(d)(2) grant us the authority to
refrain from requiring incumbent LECs to
provide all network elements for which it is
technically feasible to provide access on an
unbundled basis.’’  First Report & Order
¶ 279.

The Commission’s premise was wrong.  Sec-
tion 251(d)(2) does not authorize the Commis-
sion to create isolated exemptions from some
underlying duty to make all network ele-
ments available.  It requires the Commission
to determine S 392on a rational basis which
network elements must be made available,
taking into account the objectives of the Act

and giving some substance to the ‘‘necessary’’
and ‘‘impair’’ requirements.  The latter is not
achieved by disregarding entirely the avail-
ability of elements outside the network, and
by regarding any ‘‘increased cost or de-
creased service quality’’ as establishing a
‘‘necessity’’ and an ‘‘impair[ment]’’ of the
ability to ‘‘provide TTT services.’’

The Commission generally applied the
above described methodology as it consid-
ered the various network elements seriatim.
See id., ¶¶ 388–393, 419–420, 447, 481–482,
490–491, 497–499, 521–522, 539–540.  Though
some of these sections contain statements
suggesting that the Commission’s action
might be supported by a higher standard,
see, e.g., id., ¶¶ 521–522, no other standard is
consistently applied and we must assume
that the Commission’s expansive methodolo-
gy governed throughout.  Because the Com-
mission has not interpreted the terms of the
statute in a reasonable fashion, we must va-
cate 47 CFR § 51.319 (1997).

C
[10] The incumbent LECs also renew

their challenge to the ‘‘all elements’’ rule,
which allows competitors to provide local
phone service relying solely on the elements
in an incumbent’s network.  See First Re-
port & Order ¶¶ 328–340.  This issue may be
largely academic in light of our disposition of
Rule 319.  If the FCC on remand makes
fewer network elements unconditionally
available through the unbundling require-
ment, an entrant will no longer be able to
lease every component of the network.  But
whether a requesting carrier can access the
incumbent’s network in whole or in part, we
think that the Commission reasonably omit-
ted a facilities-ownership requirement.  The
1996 Act imposes no such limitation;  if any-
thing, it suggests the opposite, by requiring
in § 251(c)(3) that incumbents provide access
to ‘‘any’’ requesting carrier.  We agree with
the Court of ApSpeals393 that the Commis-
sion’s refusal to impose a facilities-ownership
requirement was proper.

D
Rule 315(b) forbids an incumbent to sepa-

rate already-combined network elements be-
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fore leasing them to a competitor.  As they
did in the Court of Appeals, the incumbents
object to the effect of this Rule when it is
combined with others before us today.  TEL-
RIC allows an entrant to lease network ele-
ments based on forward-looking costs, Rule
319 subjects virtually all network elements to
the unbundling requirement, and the all-ele-
ments rule allows requesting carriers to rely
only on the incumbent’s network in providing
service.  When Rule 315(b) is added to these,
a competitor can lease a complete, preassem-
bled network at (allegedly very low) cost-
based rates.

The incumbents argue that this result is
totally inconsistent with the 1996 Act. They
say that it not only eviscerates the distinction
between resale and unbundled access, but
that it also amounts to Government-sanc-
tioned regulatory arbitrage.  Currently,
state laws require local phone rates to in-
clude a ‘‘universal service’’ subsidy.  Busi-
ness customers, for whom the cost of service
is relatively low, are charged significantly
above cost to subsidize service to rural and
residential customers, for whom the cost of
service is relatively high.  Because this uni-
versal-service subsidy is built into retail
rates, it is passed on to carriers who enter
the market through the resale provision.
Carriers who purchase network elements at
cost, however, avoid the subsidy altogether
and can lure business customers away from
incumbents by offering rates closer to cost.
This, of course, would leave the incumbents
holding the bag for universal service.

As was the case for the all-elements rule,
our remand of Rule 319 may render the
incumbents’ concern on this score academic.
Moreover, § 254 requires that universal-ser-
vice S 394subsidies be phased out, so whatever
possibility of arbitrage remains will be only
temporary.  In any event, we cannot say that
Rule 315(b) unreasonably interprets the stat-
ute.

[11, 12] Section 251(c)(3) establishes:
‘‘The duty to provide, to any requesting
telecommunications carrier for the provi-
sion of a telecommunications service, non-
discriminatory access to network elements
on an unbundled basis at any technically

feasible point on rates, terms, and condi-
tions that are just, reasonable, and nondis-
criminatory in accordance with the terms
and conditions of the agreement and the
requirements of this section and section
252 TTT. An incumbent local exchange car-
rier shall provide such unbundled network
elements in a manner that allows request-
ing carriers to combine such elements in
order to provide such telecommunications
service.’’

Because this provision requires elements to
be provided in a manner that ‘‘allows re-
questing carriers to combine’’ them, incum-
bents say that it contemplates the leasing of
network elements in discrete pieces.  It was
entirely reasonable for the Commission to
find that the text does not command this
conclusion.  It forbids incumbents to sabo-
tage network elements that are provided in
discrete pieces, and thus assuredly contem-
plates that elements may be requested and
provided in this form (which the Commis-
sion’s rules do not prohibit).  But it does not
say, or even remotely imply, that elements
must be provided only in this fashion and
never in combined form.  Nor are we per-
suaded by the incumbents’ insistence that the
phrase ‘‘on an unbundled basis’’ in
§ 251(c)(3) means ‘‘physically separated.’’
The dictionary definition of ‘‘unbundle[d]’’
(and the only definition given, we might add)
matches the FCC’s interpretation of the
word:  ‘‘to give separate prices for equipment
and supporting services.’’  Webster’s Ninth
New Collegiate Dictionary 1283 (1988).

[13] S 395The reality is that § 251(c)(3) is
ambiguous on whether leased network ele-
ments may or must be separated, and the
rule the Commission has prescribed is entire-
ly rational, finding its basis in § 251(c)(3)’s
nondiscrimination requirement.  As the
Commission explains, it is aimed at prevent-
ing incumbent LECs from ‘‘disconnect[ing]
previously connected elements, over the ob-
jection of the requesting carrier, not for any
productive reason, but just to impose waste-
ful reconnection costs on new entrants.’’  Re-
ply Brief for Federal Petitioners and Brief
for Federal Cross–Respondents 23.  It is
true that Rule 315(b) could allow entrants
access to an entire preassembled network.
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In the absence of Rule 315(b), however, in-
cumbents could impose wasteful costs on
even those carriers who requested less than
the whole network.  It is well within the
bounds of the reasonable for the Commission
to opt in favor of ensuring against an anti-
competitive practice.

IV
The FCC’s ‘‘pick and choose’’ rule pro-

vides, in relevant part:
‘‘An incumbent LEC shall make available
without unreasonable delay to any request-
ing telecommunications carrier any individ-
ual interconnection, service, or network el-
ement arrangement contained in any
agreement to which it is a party that is
approved by a state commission pursuant
to section 252 of the Act, upon the same
rates, terms, and conditions as those pro-
vided in the agreement.’’  47 CFR
§ 51.809 (1997).

Respondents argue that this rule threatens
the give-and-take of negotiations, because ev-
ery concession as to an ‘‘interconnection, ser-
vice, or network element arrangement’’ made
(in exchange for some other benefit) by an
incumbent LEC will automatically become
available to every potential entrant into the
market.  A carrier who wants one term
S 396from an existing agreement, they say,
should be required to accept all the terms in
the agreement.

[14] Although the latter proposition
seems eminently fair, it is hard to declare the
FCC’s rule unlawful when it tracks the perti-
nent statutory language almost exactly.  Ti-
tle 47 U.S.C. § 252(i) (1994 ed., Supp. II)
provides:

‘‘A local exchange carrier shall make avail-
able any interconnection, service, or net-
work element provided under an agree-
ment approved under this section to which
it is a party to any other requesting tele-
communications carrier upon the same
terms and conditions as those provided in
the agreement.’’

The FCC’s interpretation is not only reason-
able, it is the most readily apparent.  More-
over, in some respects the rule is more gen-
erous to incumbent LECs than § 252(i) itself.
It exempts incumbents who can prove to the
state commission that providing a particular
interconnection service or network element

to a requesting carrier is either (1) more
costly than providing it to the original carri-
er, or (2) technically infeasible.  47 CFR
§ 51.809(b) (1997).  And it limits the amount
of time during which negotiated agreements
are open to requests under this section.
§ 51.809(c).  The Commission has said that
an incumbent LEC can require a requesting
carrier to accept all terms that it can prove
are ‘‘legitimately related’’ to the desired
term.  First Report & Order ¶ 1315.  Section
252(i) certainly demands no more than that.
And whether the Commission’s approach will
significantly impede negotiations (by making
it impossible for favorable interconnection-
service or network-element terms to be trad-
ed off against unrelated provisions) is a mat-
ter eminently within the expertise of the
Commission and eminently beyond our ken.
We reverse the Eighth Circuit and reinstate
the rule.

S 397* * *

It would be gross understatement to say
that the 1996 Act is not a model of clarity.
It is in many important respects a model of
ambiguity or indeed even self-contradiction.
That is most unfortunate for a piece of legis-
lation that profoundly affects a crucial seg-
ment of the economy worth tens of billions of
dollars.  The 1996 Act can be read to grant
(borrowing a phrase from incumbent GTE)
‘‘most promiscuous rights’’ to the FCC vis-à-
vis the state commissions and to competing
carriers vis-à-vis the incumbents—and the
Commission has chosen in some instances to
read it that way.  But Congress is well
aware that the ambiguities it chooses to pro-
duce in a statute will be resolved by the
implementing agency, see Chevron, 467 U.S.,
at 842–843, 104 S.Ct. 2778.  We can only
enforce the clear limits that the 1996 Act
contains, which in the present cases invali-
date only Rule 319.

For the reasons stated, the July 18, 1997,
judgment of the Court of Appeals, 120 F.3d
753, is reversed in part and affirmed in part;
the August 22, 1997, judgment of the Court
of Appeals, 124 F.3d 934, is reversed in part;
and the cases are remanded for proceedings
consistent with this opinion.
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It is so ordered.

Justice O’CONNOR took no part in the
consideration or decision of these cases.

Justice SOUTER, concurring in part and
dissenting in part.

I agree with the Court’s holding that the
Federal Communications Commission has
authority to implement and interpret the dis-
puted provisions of the Telecommunications
Act of 1996, and that deference is due to the
Commission’s reasonable interpretation un-
der Chevron U.S.A. Inc. v. Natural Re-
sources Defense Council, Inc., 467 U.S. 837,
104 S.Ct. 2778, 81 L.Ed.2d 694 (1984).  I
disagree with the Court’s holding that the
Commission was S 398unreasonable in its inter-
pretation of 47 U.S.C. § 251(d)(2) (1994 ed.,
Supp. II), which requires it to consider
whether competitors’ access to network ele-
ments owned by local exchange carriers
(LECs) is ‘‘necessary’’ and whether failure to
provide access to such elements would ‘‘im-
pair’’ competitors’ ability to provide services.
Ante, at 733.  Because I think that, under
Chevron, the Commission reasonably inter-
preted its duty to consider necessity and
impairment, I respectfully dissent from Part
III–B of the Court’s opinion.

The statutory provision in question speci-
fies that in determining what network ele-
ments should be made available on an unbun-
dled basis to potential competitors of the
LECs, the Commission ‘‘shall consider’’
whether ‘‘access to such network elements as
are proprietary in nature is necessary,’’
§ 251(d)(2)(A), and whether ‘‘the failure to
provide access’’ to network elements ‘‘would
impair the ability of the telecommunications
carrier seeking access to provide the services
that it seeks to offer,’’ § 251(d)(2)(B).  The
Commission interpreted ‘‘necessary’’ to mean
‘‘prerequisite for competition,’’ in the sense
that without access to certain proprietary
network elements, competitors’ ‘‘ability to
compete would be significantly impaired or
thwarted.’’  In re Implementation of the Lo-
cal Competition Provisions in the Telecom-
munications Act of 1996, ¶ 282, 11 FCC Rcd
15499, 15641–15642 (1996) (First Report &
Order).  On this basis, it decided to require
access to such elements unless the incumbent

LEC could prove both that the requested
network element was proprietary and that
the requesting competitor could offer the
same service through the use of another,
nonproprietary element offered by the in-
cumbent LEC. Id., ¶ 283, at 15642.

The Commission interpreted ‘‘impair’’ to
mean ‘‘diminished in value,’’ and explained
that a potential competitor’s ability to offer
services would diminish in value when the
quality of those services would decline or
their price rise, absent the element in ques-
tion.  Id., ¶ 285, at 15643.  The Commission
chose to apply this standard ‘‘by evaluating
S 399whether a carrier could offer a service
using other unbundled elements within an
incumbent LEC’s network,’’ ibid., and decid-
ed that whenever it would be more expensive
for a competitor to offer a service using other
available network elements, or whenever the
service offered using those other elements
would be of lower quality, the LEC must
offer the desired element to the competitor,
ibid.

In practice, as the Court observes, ante, at
735, the Commission’s interpretation will
probably allow a competitor to obtain access
to any network element that it wants;  a
competitor is unlikely in fact to want an
element that would be economically unjustifi-
able, and a weak economic justification will
do.  Under Chevron, the only question before
us is whether the Commission’s interpreta-
tion, obviously favorable to potential competi-
tors, falls outside the bounds of reasonable-
ness.

As a matter of textual justification, certain-
ly, the Commission is not to be faulted.  The
words ‘‘necessary’’ and ‘‘impair’’ are ambigu-
ous in being susceptible to a fairly wide
range of meanings, and doubtless can carry
the meanings the Commission identified.  If
I want to replace a light bulb, I would be
within an ordinary and fair meaning of the
word ‘‘necessary’’ to say that a stepladder is
‘‘necessary’’ to install the bulb, even though I
could stand instead on a chair, a milk can, or
eight volumes of Gibbon.  I could just as
easily say that the want of a ladder would
‘‘impair’’ my ability to install the bulb under
the same circumstances.  These examples
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use the concepts of necessity and impairment
in what might be called their weak senses,
but these are unquestionably still ordinary
uses of the words.

Accordingly, the Court goes too far when it
says that under ‘‘the ordinary and fair mean-
ing’’ of ‘‘necessary’’ and ‘‘impair,’’ ante, at
735, ‘‘[a]n entrant whose anticipated annual
profits from the proposed service are re-
duced from 100% of investment to 99% of
investment TTT has not ipso facto been ‘im-
pair[ed] TTT in its ability to provide the ser-
vices S 400it seeks to offer’;  and it cannot
realistically be said that the network element
enabling it to raise profits to 100% is ‘neces-
sary,’ ’’ ante, at 735.  A service is surely
‘‘necessary’’ to my business in an ordinary,
weak sense of necessity when that service
would allow me to realize more profits, and a
business can be said to be ‘‘impaired’’ in
delivery of services in an ordinary, weak
sense of impairment when something stops
the business from getting the profit it wants
for those services.

Not every choice of meaning that falls
within the bounds of textual ambiguity is
necessarily reasonable, to be sure, but the
Court’s appeal to broader statutory policy
comes up short in my judgment.  The Court
says, with some intuitive plausibility, that
‘‘the Act requires the FCC to apply some
limiting standard, rationally related to the
goals of the Act, which it has simply failed to
do.’’  Ante, at 734–735.  In the Court’s eyes,
the trouble with the Commission’s interpre-
tation is that it ‘‘allows entrants, rather than
the Commission, to determine’’ necessity and
impairment, ante, at 735, and so the Court
concludes that ‘‘if Congress had wanted to
give blanket access to incumbents’ networks
on a basis as unrestricted as the scheme the
Commission has come up with, it would not
have included § 251(d)(2) in the statute at
all,’’ ante, at 735.

The Court thus judges the reasonableness
of the Commission’s rule for implementing
§ 251(d)(2) by asking how likely it is that
Congress would have legislated at all if its
point in adopting the criteria of necessity and
impairment was to do no more than require
economic rationality, and the Court answers
that the Commission’s notion of the congres-

sional objective in using the ambiguous lan-
guage is just too modest to be reasonable.
The persuasiveness of the Court’s answer to
its question, however, rests on overlooking
the very different question that the Commis-
sion was obviously answering when it
adopted Rule 319.  As the Court itself notes,
ante, S 401at 733–734, the Commission explicit-
ly addressed the consequences that would
follow from requiring an entrant to satisfy
the necessity and impairment criteria by
showing that alternative facilities were un-
available at reasonable cost from anyone ex-
cept the incumbent LEC. First Report &
Order ¶ 283, 11 FCC Rcd, at 15642.  To
require that kind of a showing, the Commis-
sion said, would encourage duplication of fa-
cilities and personnel, with obvious systemic
costs.  Ibid.  The Commission, in other
words, was approaching the task of giving
reasonable interpretations to ‘‘necessary’’
and ‘‘impair’’ by asking whether Congress
would have mandated economic inefficiency
as a limit on the objective of encouraging
competition through ease of market entry.
The Commission concluded, without any ap-
parent implausibility, that the answer was
no, and proceeded to implement the necessity
and impairment provisions in accordance
with that answer.

Before we conclude that the Commission’s
reading of the statute was unreasonable,
therefore, we have to do more than simply
ask whether Congress would probably have
legislated the necessity and impairment cri-
teria in their weak senses.  We have to ask
whether the Commission’s further question is
an irrelevant one, and (if it is not), whether
the Commission’s answer is reasonably de-
fensible.  If the question is sensible and the
answer fair, Chevron deference surely re-
quires us to respect the Commission’s conclu-
sion.  This is so regardless of whether the
answer to the Commission’s question points
in a different direction from the answer to
the Court’s question;  there is no apparent
reason why deference to the agency should
not extend to the agency’s choice in respond-
ing to mutually ill-fitting clues to congres-
sional meaning.  This, indeed, is surely a
classic case for such deference, the statute
here being infected not only with ‘‘ambiguity’’
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but even ‘‘self-contradiction.’’  Ante, at 738.
I would accordingly respect the Commis-
sion’s choice to give primacy to the question
it chose.

S 402Justice THOMAS, with whom THE
CHIEF JUSTICE and Justice BREYER
join, concurring in part and dissenting in
part.

Since Alexander Graham Bell invented the
telephone in 1876, the States have been, for
all practical purposes, exclusively responsible
for regulating intrastate telephone service.
Although the Telecommunications Act of
1996 altered that more than century-old tra-
dition, the majority takes the Act too far in
transferring the States’ regulatory authority
wholesale to the Federal Communications
Commission.  In my view, the Act does not
unambiguously indicate that Congress in-
tended for such a transfer to occur.  Indeed,
it specifically reserves for the States the
primary responsibility to conduct mediations
and arbitrations and to approve agreements
between carriers See 47 U.S.C. §§ 252(c), (e)
(1994 ed., Supp. II).  I therefore respectfully
dissent from Part II of the majority’s opin-
ion.1

I
From the time that the commercial offer-

ing of telephone service began in 1877 until
the expiration of key patents in 1893 and
1894, Alexander Graham Bell’s telephone
company—which came to be known as the
American Telephone and Telegraph Compa-
ny—enjoyed a monopoly.  J. Brooks, Tele-
phone:  The First Hundred Years 59, 67, 71–
72 (1976).  In the decades that followed,
thousands of independent phone companies
emerged to fill in the gaps left by the tele-
phone giant and, in most larger markets, to
build rival networks in direct competition
with it.  Id., at 102–111.  As competition
developed, many municipalities began to

adopt ordinances regulating telephone ser-
vice.  See, e.g., K. Lipartito, The Bell System
and Regional Business 177–186 (1989).

During the 1900’s, state legislatures came
under increasing pressure to centralize the
regulation of telephone service.  S 403See, e.g.,
id., at 185–207.  Although the quasicompeti-
tive system had significant drawbacks from
the consumers’ standpoint—principally the
refusal of competing systems to intercon-
nect—perhaps the strongest advocate of
state regulation was AT & T itself.  Ibid.
The company’s arguments that telephone
service was naturally monopolistic and that
competition was resulting in wasteful duplica-
tion of facilities appealed to Progressive-era
legislatures.  Cohen, The Telephone Problem
and the Road to Telephone Regulation in the
United States, 3 J. Policy Hist. 42, 55–57
(1991);  see generally Lipartito, supra, at
185–207.  By 1915, most States had estab-
lished public utility commissions and charged
them with regulating telephone service.
Brooks, supra, at 144.  Over time, the Bell
Companies’ policy of buying out independent
providers coupled with the state commis-
sions’ practice of prohibiting competitive en-
try led back to the monopoly provision of
local telephone service.  See R. Garnet, The
Telephone Enterprise:  The Evolution of the
Bell System’s Horizontal Structure, 1876–
1909, 146–153 (1985).

Early federal telecommunications regula-
tion, which began with the Mann–Elkins Act
of 1910, did not displace the States’ fledgling
efforts to regulate intrastate telephone ser-
vice.  To the contrary, the Mann–Elkins Act
extended the jurisdiction of the Interstate
Commerce Commission (ICC) to cover only
interstate and international telecommunica-
tions services.2  As a result, state and federal
agencies were required to meticulously sepa-
rate the intrastate and interstate aspects of
telephone services.  Accordingly, in Smith v.
Illinois Bell Telephone Co., 282 U.S. 133, 51
S.Ct. 65, 75 L.Ed. 255 (1930), this Court

1. I agree with the majority’s analysis of the un-
bundling and pick-and-choose rules, which were
not challenged on jurisdictional grounds.

2. The Mann–Elkins Act provided, in relevant
part, that ‘‘the provisions of this Act shall apply
to TTT telegraph, telephone, and cable companies
TTT engaged in sending messages from one State,

Territory, or District of the United States, to any
other State, Territory or District of the United
States, or to any foreign country, who shall be
considered and held to be common carriers with-
in the meaning and purpose of this Act.’’ Act of
June 18, 1910, ch. 309, § 7, 36 Stat. 544–545.
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S 404invalidated an Illinois Commerce Commis-
sion order establishing rates for the city of
Chicago because it failed to distinguish be-
tween the intrastate and interstate property
and business of the telephone company.  In
so doing, the Court emphasized that ‘‘[t]he
separation of the intrastate and interstate
property, revenues and expenses of the Com-
pany is TTT essential to the appropriate rec-
ognition of the competent governmental au-
thority in each field of regulation.’’  Id., at
148, 51 S.Ct. 65.

In the Communications Act of 1934, 48
Stat. 1064, as amended, 47 U.S.C. § 151 et
seq., Congress transferred authority over in-
terstate communications from the ICC to the
newly created Federal Communications
Commission (FCC or Commission).  As in
the Mann–Elkins Act, Congress chose not to
displace the States’ authority over intrastate
communications.  Indeed, Congress took
care to preserve it explicitly in § 2(b), which
provides, in relevant part, that ‘‘nothing in
this chapter shall be construed to apply or to
give the Commission jurisdiction with re-
spect to TTT charges, classifications, prac-
tices, services, facilities, or regulations for or
in connection with intrastate communication
service.’’  47 U.S.C. § 152(b).  We have care-
fully guarded the historical jurisdictional di-
vision codified in § 2(b).  See Louisiana
Pub. Serv. Comm’n v. FCC, 476 U.S. 355, 106
S.Ct. 1890, 90 L.Ed.2d 369 (1986).  In Loui-
siana, we held that § 2(b) precluded the
FCC from pre-empting state depreciation
regulations.  In so doing, we rejected the
FCC’s argument that § 220 of the Communi-
cations Act of 1934 provided it with authority
to displace state regulations that were incon-
sistent with federal depreciation standards.
We instead concluded that § 2(b) ‘‘fences off
from FCC reach or regulation intrastate
matters—indeed, including matters ‘in con-
nection with’ intrastate service,’’ id., at 370,
106 S.Ct. 1890, and we further indicated that
the FCC could breach § 2(b)’s jurisdictional
‘‘fence’’ only when Congress used ‘‘unambig-
uous or straightforward’’ language to give it
jurisdiction over intrastate communications,
id., at 377, 106 S.Ct. 1890.

S 405Congress enacted the Telecommunica-
tions Act of 1996 (1996 Act or Act), Pub.L.

104–104, 110 Stat. 56, against this backdrop.
To be sure, the 1996 Act marked a significant
change in federal telecommunications policy.
Most important, Congress ended the States’
longstanding practice of granting and main-
taining local exchange monopolies.  See 47
U.S.C. § 253(a) (1994 ed., Supp. II).  It also
required incumbent local exchange carriers
to allow their competitors to access their
facilities in three different ways.  As the
majority describes more completely, ante, at
726–727, n. 1, incumbents must:  interconnect
their networks with requesting carriers’ facil-
ities and equipment, § 251(c)(2);  provide
nondiscriminatory access to network ele-
ments on an unbundled basis at any techni-
cally feasible point, § 251(c)(3);  and offer to
resell at wholesale rates any telecommunica-
tions service that they provide to subscribers
who are not telecommunications carriers,
§ 251(c)(4).  The Act sets forth additional
obligations applicable to all telecommunica-
tions carriers, § 251(a), and all local ex-
change carriers, § 251(b).  To facilitate rapid
transition from monopoly to competitive pro-
vision of local telephone service, Congress set
forth a process to ensure that the incumbent
and competing carriers fulfill these obli-
gations in § 252.

Section 252 sets up a preference for nego-
tiated interconnection agreements. § 252(a).
To the extent that the incumbent and com-
peting carriers cannot agree, the Act gives
the state commissions primary responsibility
for mediating and arbitrating agreements.
Specifically, Congress directed the state com-
missions to mediate disputes between carri-
ers during the voluntary negotiation period,
§ 252(a)(2), and—after the negotiations have
run their course—to arbitrate any ‘‘open is-
sues,’’ § 252(b)(1).  In conducting these arbi-
trations, state commissions are directed to
ensure that open issues are resolved in accor-
dance with the requirements of § 251, ‘‘es-
tablish TTT rates for interconnection, ser-
vices, or network elements’’ according to the
standards that Congress S 406set forth in
§ 252(d), and provide a schedule for imple-
menting the agreement reached during arbi-
tration.  § 252(c).  The state commissions
are also to approve or reject any interconnec-
tion agreement, whether adopted by negotia-
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tion or arbitration, § 252(e)(1), guided by the
standards set forth in § 252(e)(2).  The 1996
Act permits the FCC to intervene in this
process only as a last resort, when ‘‘a State
commission fails to act to carry out its res-
ponsibilit[ies].’’  § 252(e)(5).  In that event,
‘‘the Commission shall issue an order
preempting the State commission’s jurisdic-
tion TTT and shall assume the responsibility
of the State commission TTT and act for the
State commission.’’  Ibid.

To be sure, the Act directs the state com-
missions, in conducting arbitrations, to en-
sure that open issues are resolved in accor-
dance with the ‘‘regulations prescribed by
the [FCC] pursuant to section 251,’’
§ 252(c)(1), and provides that the state com-
missions may reject an arbitrated agreement
if it does not meet the requirements of § 251,
‘‘including the regulations prescribed by the
Commission pursuant to section 251,’’
§ 252(e)(2)(B).  But the scope of the FCC’s
rulemaking authority under the Act is quite
limited.  Section 251(d)(1) directs the Com-
mission to ‘‘complete all actions necessary to
establish regulations to implement the re-
quirements of this section’’ within a certain
time period.  I believe that this subsection is
a time limitation upon, and a mandate for,
the exercise of rulemaking authority con-
ferred elsewhere.  The source of that author-
ity, as I describe below, is not § 201(b), but,
rather, § 251 itself.  Section 251 specifically
identifies those subjects upon which the FCC
may regulate.  The FCC has authority to
regulate on the subject of number portabili-
ty, § 251(b)(2);  those network elements that
the carrier must make available on an unbun-
dled basis for purposes of § 251(c),
§ 251(d)(2);  numbering administration,
§ 251(e);  exchange access and interconnec-
tion requirements in effect prior to the Act’s
effective date, § 251(g);  and treatment of
comparable carriers as incumbents,
§ 251(h)(2).

S 407II
The regulations that are the subject of the

jurisdictional challenge of the respondent

LECs and state commissions contravene the
division of authority set forth in the 1996 Act
and disregard the 100–year tradition of state
authority over intrastate telecommunications.
In the introduction to its First Report and
Order, the FCC peremptorily declared that
§§ 251 and 252 ‘‘require [it] to establish im-
plementing rules to govern interconnection,
resale of services, access to unbundled net-
work elements, and other matters, and direct
the states to follow the Act and those rules in
arbitrating and approving arbitrated agree-
ments under sections 251 and 252.’’  In re
Implementation of the Local Competition
Provisions in the Telecommunications Act of
1996, 11 FCC Rcd 15499, 15544–15545 (1996)
(emphasis added).  In fulfilling its perceived
statutory mandate, the FCC promulgated
painstakingly detailed regulations dictating
to the state commissions how they must im-
plement §§ 251 and 252.  I agree with the
Eighth Circuit that the FCC lacked jurisdic-
tion to promulgate the regulations challenged
on jurisdictional grounds.3

A

In endorsing the FCC’s claim that it has
general rulemaking authority to implement
the local competition provisions of the 1996
Act, the majority relies upon a general grant
of authority that predates the Act, 47 U.S.C.
§ 201(b).  The last sentence of that provi-
sion, upon which the majority so heavily re-
lies, provides that ‘‘[t]he Commission may
prescribe such rules and regulations as may
be necessary in the public interest to carry
out the provisions of this chapter.’’  S 408This
grant of authority, however, cannot be read
in isolation.  As the first Justice Harlan once
observed:  ‘‘it is a familiar rule in the inter-
pretation of TTT statutes that ‘a passage will
be best interpreted by reference to that
which precedes and follows it.’ ’’  Neal v.
Clark, 95 U.S. 704, 708, 24 L.Ed. 586 (1877).
Section 201(a) refers exclusively to ‘‘inter-
state or foreign communication by wire or
radio,’’ and the first sentence of § 201(b)
refers to ‘‘charges, practices, classifications,

3. I agree with the majority, ante, at 733, that
respondents’ challenge to the FCC’s assertion
that it has authority under 47 U.S.C. § 208 to
consider complaints arising under the 1996 Act

is not ripe for review.  It appears to me, howev-
er, that the Court of Appeals’ conclusion that the
FCC lacks such authority carries considerable
force.
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and regulations for and in connection with
such communication service.’’  ‘‘Under the
principle of ejusdem generis, when a general
term follows a specific one, the general term
should be understood as a reference to sub-
jects akin to the one with specific enumer-
ation.’’  Norfolk & Western R. Co. v. Train
Dispatchers, 499 U.S. 117, 129, 111 S.Ct.
1156, 113 L.Ed.2d 95 (1991).  Applying this
principle here, it is clear that the last sen-
tence of § 201(b) only gives the FCC author-
ity to promulgate regulations governing in-
terstate and foreign communications.  By
failing to read § 201(b)’s grant of rulemak-
ing authority in light of the limitation that
precedes it, the majority attributes to the
provision ‘‘a meaning so broad that it is in-
consistent with its accompanying words, thus
giving ‘unintended breadth to the Acts of
Congress.’ ’’  Gustafson v. Alloyd Co., 513
U.S. 561, 575, 115 S.Ct. 1061, 131 L.Ed.2d 1
(1995) (quoting Jarecki v. G.D. Searle & Co.,
367 U.S. 303, 307, 81 S.Ct. 1579, 6 L.Ed.2d
859 (1961)).

That Congress apparently understood
§ 201(b) to be so limited is demonstrated by
the fact that the FCC is specifically charged,
under the 1996 Act, with issuing regulations
that implement particular portions of § 251,
as I have described, supra, at 743.  If Con-
gress believed, as does the majority, that
§ 201(b) provided the FCC with plenary au-
thority to promulgate regulations implement-
ing all of the 1996 Act’s provisions, it pre-
sumably would not have needed to make
clear that the FCC had regulatory authority
with respect to particular matters.

S 409B
Moreover, I cannot see how § 201(b) rep-

resents an ‘‘unambiguous’’ grant of authority
that is sufficient to overcome § 2(b)’s juris-
dictional fence.  In my view, the majority’s
interpretation of § 201(b) necessarily implies
that Congress sub silentio rendered § 2(b) a
nullity by extending federal law to cover
intrastate telecommunications.  That conclu-
sion is simply untenable in light of the fact
that § 2(b) is written in the disjunctive.  Sec-
tion 2(b), 47 U.S.C. § 152(b), provides that
‘‘nothing in this chapter shall be construed to
apply to or to give the Commission jurisdic-

tion with respect to ’’ intrastate telecommuni-
cations service.  (Emphasis added.)  Con-
trary to the majority’s suggestion, ante, at
731, there is nothing ‘‘subtle’’ or ‘‘imagina-
tive’’ about the principle that ‘‘[i]n construing
a statute we are obliged to give effect, if
possible, to every word Congress used.  Can-
ons of construction ordinarily suggest that
terms connected by a disjunctive be given
separate meanings, unless the context dic-
tates otherwiseTTTT’’  Reiter v. Sonotone
Corp., 442 U.S. 330, 339, 99 S.Ct. 2326, 60
L.Ed.2d 931 (1979) (citation omitted).  Nor is
the majority correct that Louisiana Pub.
Serv. Comm’n v. FCC, supports its reading of
§ 2(b).  Indeed, the disjunctive structure of
the provision led us to conclude in Louisi-
ana, that § 2(b) contains both ‘‘a rule of
statutory construction’’ and a ‘‘substantive
jurisdictional limitation on the FCC’s power.’’
476 U.S., at 372–373, 106 S.Ct. 1890.  It
follows that we should give independent legal
significance to each.  Thus, it is not enough
for the majority simply to demonstrate that
the 1996 Act ‘‘appl[ies] to’’ intrastate ser-
vices;  it must also point to ‘‘unambiguous’’
and ‘‘straightforward’’ evidence that Con-
gress intended to eliminate § 2(b)’s ‘‘substan-
tive jurisdictional limitation.’’

This they cannot do.  Nothing in the 1996
Act eliminates § 2(b)’s jurisdictional fence.
Congress has elsewhere demonstrated that it
knows how to exempt certain provisions from
S 410§ 2(b)’s reach;  indeed, it has done so
quite recently.  For example, in 1992, Con-
gress enacted legislation providing that
§ 2(b) shall apply ‘‘[e]xcept as provided in
sections 223 through 227’’ of the Communica-
tions Act of 1934.  Pub.L. 102–243.  The
following year, Congress also exempted
§ 301 from § 2(b)’s purview.  Pub.L. 103–66.
With the 1996 Act, Congress neither elimi-
nated § 2(b) altogether nor added §§ 251
and 252 to the list of provisions exempted
from its jurisdictional fence.  I believe that
we are obliged to honor that choice.

C

Even if the rulemaking authority granted
by § 201(b) was not limited to interstate and
international communications and the 1996
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Act rendered § 2(b) a nullity, the FCC’s
argument would still fail with respect to its
pricing rules and its rules governing the
state commissions’ approval of interconnec-
tion agreements.  We have made it clear that
‘‘[w]here there is no clear intention other-
wise, a specific statute will not be controlled
or nullified by a general one.’’  Crawford
Fitting Co. v. J.T. Gibbons, Inc., 482 U.S.
437, 445, 107 S.Ct. 2494, 96 L.Ed.2d 385
(1987) (emphasis deleted;  internal quotation
marks omitted).  Section 201(b) at best gives
the FCC general rulemaking authority.  But
the 1996 Act gives the state commissions the
primary responsibility for conducting media-
tions and arbitrations and approving inter-
connection agreements.  Indeed, as I have
described, Congress set forth specific stan-
dards that the state commissions are to ad-
here to in setting pricing, § 252(d), and in
approving interconnection agreements,
§ 252(e).  The majority appears to believe
that Congress expected that the FCC would
promulgate rules to ‘‘guide the state-commis-
sion judgments.’’  Ante, at 733.  I do not
agree.  It seems to me that Congress con-
sciously designed a system that respected
the States’ historical role as the dominant
authority with respect to intrastate communi-
cations.  In giving the state commissions pri-
mary responsibility for conducting media-
tions and arbitrations and for apSproving411

interconnection agreements, I simply do not
think that Congress intended to limit States’
authority to mechanically apply whatever
methodologies, formulas, and rules that the
FCC mandated.  Because Congress set forth
specific provisions giving primary responsi-
bility in certain areas to the States, and
because the subsections setting forth the
standards that the state commissions are to
apply make no mention of FCC regulation, I
believe that we are obliged to presume that
Congress intended the specific grant of pri-
mary authority to the States to control.4

D
My interpretation, of course, would require

the state commissions to interpret and imple-

ment the substantive provisions of the 1996
Act in those instances where the 1996 Act
gave the state commissions primary authori-
ty.  Several parties have suggested that it is
inappropriate for the States to do so.  One of
the many petitioners in these cases goes so
far as to suggest that under our decision in
Printz v. United States, 521 U.S. 98, 117
S.Ct. 2365, 138 L.Ed.2d 914 (1997), the ‘‘legit-
imacy of any such delegation of federal sub-
stantive authority [to the States] would be
suspect.’’  Brief for Petitioner in No. 97–829,
p. 40.  To be sure, we held in Printz that the
Federal Government may not commandeer
state executive agencies.  But I do not know
of a principle of federal law that prohibits the
States from interpreting and applying federal
law.  Indeed, basic principles of federalism
compel us to presume that States are compe-
tent to do so.  As Justice Field observed
over 100 years ago in a decision upholding a
federal law delegating to the States the au-
thority to determine compensation in takings
cases:

S 412‘‘[I]t was the purpose of the Constitu-
tion to establish a general government in-
dependent of, and in some respects superi-
or to, that of the State governments—one
which could enforce its own laws through
its own officers and tribunals TTTT  Yet
from the time of its establishment that
government has been in the habit of using,
with the consent of the States, their offi-
cers, tribunals, and institutions as its
agents.  Their use has not been deemed
violative of any principle or as in any man-
ner derogating from the sovereign authori-
ty of the federal government;  but as a
matter of convenience and as tending to a
great saving of expense.’’  United States v.
Jones, 109 U.S. 513, 519–520, 3 S.Ct. 346,
27 L.Ed. 1015 (1883).

When, in 1996, Congress decided to attempt
to introduce competition into the market for
local telephone service, it deemed it wise to
take advantage of the policy expertise that
the state commissions have developed in reg-

4. My conclusion applies with equal force to other
FCC regulations that trump the state commis-
sions’ responsibilities, including exemptions, sus-
pensions, and modification, § 251(f);  approval of

agreements predating the Act, § 252(a);  and pre-
emption of state access regulations that are in-
consistent with FCC dictates, § 251(d)(3).
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ulating such service.  It is not for us—or the
FCC—to second-guess its decision.

* * *

Contrary to longstanding historical prac-
tice, this Court’s precedents respecting that
practice, and the 1996 Act’s adherence to it,
the majority grants the FCC unbounded au-
thority to regulate a matter of state concern.
Because I do not believe that Congress in-
tended such a result, I respectfully dissent
from Part II of the majority’s opinion.

Justice BREYER, concurring in part and
dissenting in part.

A statute’s history and purpose can illumi-
nate its language.  When read in light of
history, purpose, and precedent, the Tele-
communications Act of 1996 (1996 Act or
Act), Pub.L. 104–104, 110 Stat. 56, is not the
‘‘model of ambiguity’’ or ‘‘self-contradiction’’
of which the majority complains.  Ante, at
738.  Neither does it permit the Federal
CommuniScations413 Commission (FCC) to
promulgate the pricing and unbundling rules
before us.

I
The FCC’s pricing rules fall outside its

delegated authority because both (1) a centu-
ry of regulatory history establishes state au-
thority as the local telephone service rate-
making norm and (2) the 1996 Act nowhere
changes, or creates an exception to, that
norm.  Justice THOMAS’ opinion describes
the history that has created the norm.  Ante,
at 741–742.  In my view, the Act’s purposes,
its language, relevant precedent, and the na-
ture of the FCC’s rules provide added sup-
port for his conclusion.

A
The Act’s purposes help explain why its

language and structure foresee not national
rate uniformity, but traditional local rate-
making—FCC views to the contrary notwith-
standing.  See In re Implementation of the
Local Competition Provisions in the Tele-
communications Act of 1996, ¶ 113, 11 FCC
Rcd 15499, 15558 (1996) (First Report &
Order).  To understand those purposes, one
must recall that AT & T once dominated the
national telecommunications industry.  It

controlled virtually all long-distance tele-
phone service, most local telephone service,
and a substantial amount of all telephone
equipment manufacturing.  See generally
United States v. American Tel. & Tel. Co.,
552 F.Supp. 131, 165 (D.D.C.1982) (describ-
ing AT & T’s ‘‘commanding position’’ in the
Nation’s telecommunications business), aff’d.
sub nom.  Maryland v. United States, 460
U.S. 1001, 103 S.Ct. 1240, 75 L.Ed.2d 472
(1983).  In 1982, however, AT & T entered
into an antitrust consent decree, which ended
its industry dominance.  See 552 F.Supp., at
160–170.

The decree split AT & T from its local
telephone service subsidiaries.  By doing so,
the decree sought to encourage new competi-
tion in long-distance service by firms such as
MCI and Sprint.  And it also encouraged
new competition in telephone equipment
markets.  But the decree did not
S 414introduce new competition into the local
telephone service markets.  Rather, it left
each local market in the hands of a single
state-regulated local service supplier, such as
NYNEX in New York, or Bell Atlantic in
Washington, D.C. That circumstance may
have reflected the belief, current at the time,
that local service competition could prove
wasteful, leading to the unwarranted duplica-
tion of expensive physical facilities by requir-
ing, say, the unnecessary digging up of city
streets to install unneeded wires connecting
each house with a series of new but redun-
dant local switches.  See, e.g., United States
v. Western Elec. Co., 673 F.Supp. 525, 537–
538 (D.D.C.1987);  P. Huber, M. Kellogg, &
J. Thorne, The Geodesic Network II:  1993
Report on Competition in the Telephone In-
dustry, pp. 2.3–2.5 (1992).

At the same time, the decree forbade most
such local service suppliers from entering
long-distance markets.  United States v.
American Tel. & Tel. Co., supra, at 186–188.
That prohibition, by preventing entry by lo-
cal firms willing and able to supply long-
distance service, risked less long-distance
competition.  Cf. P. MacAvoy, The Failure of
Antitrust and Regulation to Establish Com-
petition in Long–Distance Telephone Ser-
vices 179–183 (1996).  But the decree re-
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flected a countervailing concern.  Local firms
might enjoy special long-distance advantages
not available to purely long-distance compa-
nies.  See United States v. American Tel. &
Tel., supra, at 186–188.  Perhaps a local
service company would find it unusually easy
to attract local customers to its long-distance
service;  perhaps it could use its control of
local service to place its long-distance com-
petitors at a disadvantage.  See T. Kratten-
maker, Telecommunications Law and Policy
411–412 (2d ed.1998) (explaining rationale of
the decree).  And though some argued that
any such special advantages were innocent,
rather like those enjoyed by a transcontinen-
tal airline that dominates a local hub, others
claimed they were unfair, like those that had
once helped AT & T (through its control of
local service) maintain long-distance
S 415dominance.  See United States v. Ameri-
can Tel. & Tel., supra, at 165;  see generally
A. Kahn, Letting Go:  Deregulating the Pro-
cess of Deregulation, or:  Temptation of the
Kleptocrats and the Political Economy of
Regulatory Disingenuousness 37–38, and n.
53 (1998) (discussing the debate).  Whether
the decree’s tradeoff made sense—i.e.,
whether the existence of some such local-
firm/long-distance-service advantage war-
ranted the decree’s prohibition limiting the
number of potential long-distance competi-
tors—became a fertile source for later argu-
ment.  See, e.g., MacAvoy, supra, at 171–177
(arguing that oligopolistic conditions in long-
distance markets have produced supranormal
profits that would not be sustainable with
increased competition);  Robinson, The Titan-
ic Remembered:  AT & T and the Changing
World of Telecommunications, 5 Yale J. Reg.
517, 537 (1988) (arguing that the rationale for
the decree’s restrictions on local service com-
panies was ‘‘just as persuasive’’ as that un-
derlying the decree).

The Act before us responds to this argu-
ment by changing the postdecree status quo
in two important ways.  First, it creates a
legal method through which local telephone
service companies may enter long-distance
markets, thereby providing additional long-
distance competition.  See 47 U.S.C.
§ 271(c)(2)(B) (1994 ed., Supp. II) (listing 14
conditions that, if met, permit incumbent lo-

cal firms to enter long-distance market).
Second, it conditions that long-distance entry
upon either (1) the introduction of competi-
tion into local markets, or (2) the failure of a
competing carrier to request access to or
interconnection with the local service suppli-
er (or the competing carrier’s failure to en-
gage in ‘‘good faith’’ negotiations).
§§ 271(c)(1)(A), (B).  The existence of these
two alternatives is important.  In setting
forth the first alternative, actual local compe-
tition, the statute recognizes that local ser-
vice competition would diminish any special
long-distance advantages that the local firm
has, thereby lessening the need for the de-
cree’s long-distance-market S 416entry prohibi-
tion.  See supra, this page;  Krattenmaker,
The Telecommunications Act of 1996, 49 Fed.
Com. L.J. 1, 15–16 (1996).  In setting forth
the second alternative, the Act recognizes
that actual local competition might not prove
practical;  in some places, to some extent,
local markets may not support more than a
single firm, at least not without wasteful
duplication of resources.  See Note, The
FCC and the Telecom Act of 1996:  Neces-
sary Steps to Achieve Substantial Deregula-
tion, 11 Harv. J.L. & Tech. 797, 810, n. 57
(1998).

These alternatives raise a difficult empiri-
cal question.  To what extent is local compe-
tition possible without wasteful duplication of
facilities?  The Act does not purport to an-
swer this question.  Rather, it creates a set
of legal rules which, through interaction with
the marketplace, aims to produce sensible
answers.  In particular, the Act permits new
local entry by dismantling existing legal bar-
riers that would otherwise inhibit it.  47
U.S.C. § 253(a) (1994 ed., Supp. II).  Equally
important, the Act promotes new local entry
by requiring incumbents (1) to ‘‘interconnect’’
with new entrants (thereby allowing even a
partial new entrant’s small set of subscribers
to call others within an entire local area),
§ 251(c)(2);  (2) to sell retail services to new
entrants at wholesale rates (thereby allowing
newly entering firms to become ‘‘resellers,’’
competing in retailing), § 251(c)(4);  and (3)
to provide new entrants ‘‘access to network
elements,’’ say, house-to-street telephone
lines, ‘‘on an unbundled basis’’ (thereby al-
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lowing new entry in respect to some aspects
of the local service business without requir-
ing wasteful duplication of the entire busi-
ness), § 251(c)(3).  The last mentioned ‘‘un-
bundling’’ requirement does not specifically
state which elements must be unbundled, a
difficult matter that I shall discuss below.
See infra, at 753–754.  But one can under-
stand the basic logic of ‘‘unbundling’’ by
imagining that Congress required a sole in-
cumbent railroad providing service between
City A and City B to share certain basic
facilities, say, bridges, rights-of-way, or
tracks, in order to avoid wasteSful417 duplica-
tion of those hard-to-duplicate resources
while facilitating competition in the remain-
ing aspects of A–to–B railroad service.  In-
deed, one might characterize the Act’s basic
purpose as seeking to bring about, without
inordinate waste, greater local service com-
petition both as an end in local markets and
as a means toward more competition, and
fair competition, in long-distance markets.

For the present cases, the most impor-
tant characteristic of the Act’s purposes is
what those purposes do not require.  Those
purposes neither require nor suggest read-
ing the Act’s language to change radically
the scope of local regulators’ traditional
ratesetting powers.  A utility’s rate struc-
ture consists of complex sets of typically in-
terdependent individual rates, the determi-
nation of which depends upon numerous
considerations, many of which are local in
nature and fall outside the Act’s purview.
The introduction of competition into a par-
ticular locality does not diminish the impor-
tance of place-specific factors, such as local
history, geography, demands, and costs.
And local regulators are likely more famil-
iar than are national regulators, for exam-
ple, with a particular utility’s physical plant,
its cost structure, the pattern of local de-
mand, the history of local investment, and
the need for recovery of undepreciated fixed
costs.

Moreover, local regulators have experience
setting rates that recover both the immedi-
ate, smaller, added costs that demand for
additional service imposes upon a local sys-
tem and also a proper share of the often
huge fixed costs (of local loops, say, or

switches) and overhead needed to provide the
dial tone itself.  Indeed, local regulators
would seem as likely, if not more likely, than
national regulators to know whether, when,
or the extent to which particular local
charges or systems of charges will lead new
entrants to abandon efforts to use a local
incumbent’s elements, turning instead to al-
ternative technologies.  And local regulators
would seem as likely as national regulators to
know whether or when use of such alterna-
tive technologies in the local cirScumstances418

will prove more beneficial than wasteful.  It
is the local communities, and, hence, local
regulators, that will directly confront the
problems and enjoy the benefits associated
with local efforts to integrate new and old
communications resources and communica-
tions firms.  These factors, along with the
fact that the relevant technology changes
rapidly, argue in favor of, not against, local
ratesetting control, including local ratesetting
differences, for those differences can amount
to the kind of ‘‘experimentation’’ long
thought a strength of our federal system.

At most, the Act’s purposes argue for a
grant to the FCC of authority to set federal
limitations preventing States from adopting
forms of ratemaking that would interfere
with the Act’s basic objectives.  The Act
explicitly grants the FCC a particular pre-
emption tool, not here invoked, which is ap-
parently suited to that job.  47 U.S.C.
§ 253(d) (1994 ed., Supp. II) (permitting the
FCC to pre-empt, after notice and comment,
any state legal requirement that has the
effect of prohibiting entry into local service).
Such a grant could not help the FCC here,
however, for, as I discuss below, infra, at
751–753, the FCC’s rules do not just create
an outer envelope or simply prevent the
States from going too far.  Rather, they
effectively supplant much of a local regu-
lator’s local ratesetting work.

B
Read in light of its purposes, the Act’s

language more clearly foresees retention, not
replacement, of the traditional allocation of
state-federal ratesetting authority.  Ante, at
742–743 (THOMAS, J., concurring in part
and dissenting in part).  Sections 251 and
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252, which establish and provide for imple-
mentation of new local service obligations,
contain the relevant language.

Section 251 lists basic obligations that the
Act imposes upon local incumbents.  These
include obligations to interconnect, to unbun-
dle, to sell at wholesale rates, to provide
‘‘number portability,’’ to assure ‘‘dialing pari-
ty,’’ to negotiate S 419with potential entrants in
good faith, and generally to encourage local
competition.  Section 251 also refers to the
FCC, but only in respect to some of these
obligations.  See, e.g., § 251(d)(2) (‘‘[T]he
Commission shall consider’’ certain standards
in determining which network elements must
be unbundled);  § 251(b)(2) (local firms have
duty to provide ‘‘number portability in accor-
dance with requirements prescribed by the
Commission’’);  see ante, at 743 (THOMAS,
J., concurring in part and dissenting in part).
It makes no mention of a regulator in respect
to other matters, which others include rate-
making.  Thus, § 251’s language leaves open
the relevant question—which regulator has
the authority to set rates.

Section 252, which specifically describes
how § 251’s obligations are to be implement-
ed, is less ambivalent.  Its implementation
system consists of negotiation between in-
cumbents and new entrants, followed by state
regulatory commission arbitration if negotia-
tions fail. §§ 252(a), (b).  Certain of § 252’s
language, I concede, can be read to favor the
majority—in particular its statement that the
results of state arbitration must be consistent
with § 251 and with ‘‘regulations prescribed
by the [FCC] pursuant to section 251.’’
§ 252(c)(1).  But the word ‘‘regulations’’ here
might or might not include rate regulations.
Ante, at 733.  And the immediately following
language indicates that it does not.

That immediately following language, be-
ginning with the immediately subsequent
subsection and including nine paragraphs,
speaks separately, and specifically, of rates.
§§ 252(c)(2), (d).  And that language ex-
pressly says that the ‘‘State commission[s] ’’
are to ‘‘establish any rates.’’  It adds that
they are to do so ‘‘according to’’ a further
subsection, ‘‘subsection (d).’’  And this fur-
ther subsection (d), headed by the words
‘‘Pricing standards’’ and focusing upon

‘‘charges,’’ sets forth the pricing standards
for use by the state commissions.  It speaks
of ‘‘[d]eterminations by a [s]tate commission
of the just and reasonable rate’’ (which, it
adds, must be S 420‘‘nondiscriminatory’’ and
‘‘based on TTT cost’’), but it says nothing
about a role for the FCC.  Section 252’s
references to the state commissions, its rate-
setting detail, and its silence about the FCC’s
role all favor a reading of the earlier word
‘‘regulations’’ that excludes, rather than in-
cludes, FCC rate regulations.

Thus, § 251 is silent about local ratesetting
power.  Section 252 speaks of state, not fed-
eral, ratemaking.  As most naturally read,
the structure and language of those sections
foresee the traditional allocation of ratemak-
ing authority—an allocation that within
broad limits assumes local rates are local
matters for local regulators.

I recognize that the majority finds the
relevant rulemaking authority not in §§ 251
and 252, but in a different section containing
a general grant of rulemaking authority.
Ante, at 729–730 (citing 47 U.S.C. § 201(b)).
But Congress enacted that language in 1938,
see 52 Stat. 588.  The scope of the FCC’s
legal power to apply an explicit grant of
general authority to make rules implement-
ing the more specific terms of a later enacted
statute depends upon what that later enacted
statute contemplates.  Cf. Louisiana Pub.
Serv. Comm’n v. FCC, 476 U.S. 355, 376–377,
n. 5, 106 S.Ct. 1890, 90 L.Ed.2d 369 (1986).
And here, as just explained, the 1996 Act
foresees the reservation of most local rate-
setting authority to local regulators.

C

The most the FCC can claim is linguistic
ambiguity.  But such a claim does not help
the FCC, for relevant precedent makes clear
that, when faced with ambiguity, we are to
interpret statutes of this kind on the as-
sumption that Congress intended to pre-
serve local authority.  See, e.g., Cipollone v.
Liggett Group, Inc., 505 U.S. 504, 518, 112
S.Ct. 2608, 120 L.Ed.2d 407 (1992) (‘‘pre-
sumption against the pre-emption of state
police power regulations’’);  Rice v. Santa Fe
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Elevator Corp., 331 U.S. 218, 230, 67 S.Ct.
1146, 91 L.Ed. 1447 (1947) (requiring ‘‘clear
and manifest’’ showing of congressional in-
tent to supplant traditional state police pow-
ers).  Moreover, S 421the Communications Act
of 1934 itself, into which Congress inserted
the provisions of the 1996 Act with which we
are here concerned, comes equipped with a
specific instruction that courts are not to
‘‘construe’’ the FCC’s statutory grant of au-
thority as

‘‘giv[ing] the Commission jurisdiction with
respect to TTT charges TTT for or in con-
nection with intrastate communication.’’
47 U.S.C. § 152(b).

Thus, as Justice THOMAS points out, ante,
at 744, it is not surprising to find that this
Court has interpreted the Communications
Act as denying the FCC authority to deter-
mine local rate-related practices in the face
of statutory language far more helpful to the
FCC than anything present here.  Louisi-
ana Pub. Serv. Comm’n v. FCC, supra.
That precedent requires a similar result
here.

Louisiana raised a question almost identi-
cal to the one before us:  Does a statute
granting the FCC authority to set certain
general rate-related rules (there, deprecia-
tion rules) also grant the FCC authority to
set primarily local rate-related rules (i.e.,
local depreciation rules)?  Writing for the
Court, Justice Brennan stated that the basic
‘‘rule of statutory construction’’ contained in
§ 152(b) and just quoted above requires in-
terpretations that favor the reservation of
ratemaking authority to the States.  Id., at
373, 106 S.Ct. 1890.  Hence, the statute did
not permit the FCC to write depreciation
rules that would apply to equipment insofar
as it was used for local service.  Ibid.

Consider the similarities between Louisi-
ana and the present cases.  The relevant
rules of statutory construction—the general
and explicit presumptions favoring retention
of local authority—are the same.  See id., at
369, 106 S.Ct. 1890 (asking whether ‘‘Con-
gress intended that federal regulation super-
sede state law’’ and citing Rice v. Santa Fe
Elevator Corp., supra );  476 U.S., at 371–
373, 106 S.Ct. 1890 (relying on § 152(b)).
The subject matter is highly similar—both

cases involve the way in S 422which local rates
will be set for equipment used for both intra-
state and interstate calls.  Compare Opening
Brief for Federal Petitioners in No. 97–831,
pp. 36–38, with Louisiana, supra, at 374–376,
106 S.Ct. 1890.  And both cases involve intra-
state charges that could affect interstate
rates, here because of local competition’s in-
terstate impact, see First Report & Order
¶ 84, 11 FCC Rcd, at 15544, in Louisiana
because more (or less) stringent local depre-
ciation rules would affect the rate of replace-
ment of equipment used for interstate calls,
476 U.S., at 362–363, 106 S.Ct. 1890.

Consider, too, the differences.  The lan-
guage of the relevant statute here explicitly
refers to ‘‘State commission[s],’’ which, it
says, will ‘‘establish any rates.’’  47 U.S.C.
§ 252(c)(2) (1994 ed., Supp. II) (emphasis
added).  The language of the relevant statute
in Louisiana, by contrast, was far more easi-
ly read as granting the FCC the authority it
sought.  That statute said that the FCC
would ‘‘prescribe’’ depreciation practices for
the relevant local telephone companies, and it
prohibited ‘‘any depreciation charges TTT oth-
er than those prescribed by the [FCC],’’
§ 220(b);  it made it ‘‘unlawful TTT to keep
any other [depreciation] accounts TTT than
those so prescribed or TTT approved’’ by the
FCC, § 220(g);  it ordered the FCC to hear
from state commissions before establishing
its own rules, § 220(i);  and it authorized the
FCC to exempt state-regulated companies
from its depreciation rules, § 220(h).  See
476 U.S., at 366–367, 106 S.Ct. 1890.  These
differences, of course, make the argument for
local ratemaking in these cases stronger, not
weaker, than in Louisiana.

The majority says its view is ‘‘unaffected’’
by § 152(b).  Ante, at 730.  But Congress’
apparently was not, for when it enacted the
1996 Act, it initially considered amending
§ 152(b) to make it inapplicable to the provi-
sions that we here consider, thereby facilitat-
ing an interpretation, like the majority’s, that
would give the FCC the local ratesetting
power it now seeks to exercise.  See S. 652,
104th Cong., 1st Sess., § 101(c)(2) (1995);
H.R. 1555, 104th Cong., 1st Sess.,
S 423§ 101(e)(1) (1995).  The final legislation,
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however, rejected that proposed language.
See 47 U.S.C. § 152(b).  It cannot be
thought that Congress ‘‘intend[ed] sub silen-
tio to enact statutory language that it ha[d]
earlier discarded in favor of other language.’’
INS v. Cardoza—Fonseca, 480 U.S. 421, 442–
443, 107 S.Ct. 1207, 94 L.Ed.2d 434 (1987)
(internal quotation marks and citation omit-
ted).

D
The FCC’s strongest argument, in my

view, is that its rate rules do not actually
supplant local ratesetting authority;  they
simply set forth limits, creating a kind of
envelope marking the outer bounds of what
would constitute a reasonable local rateset-
ting system.  The majority may accept a
version of this argument, for it says the FCC
has prescribed a ‘‘requisite pricing methodol-
ogy’’ that ‘‘no more prevents the States from
establishing rates than do the statutory ‘Pric-
ing standards’ set forth in § 252(d).’’  Ante,
at 732.  That, however, is not what the FCC
has done.

The FCC’s rate regulations are not at all
like § 252(d)’s pricing standards.  The stat-
ute sets forth those standards in general
terms, using such words as ‘‘based on TTT

cost,’’ ‘‘nondiscriminatory,’’ and ‘‘just and
reasonable.’’  Terms such as these give rate-
setting commissions broad methodological
leeway;  they say little about the ‘‘method
employed’’ to determine a particular rate.
FPC v. Hope Natural Gas Co., 320 U.S. 591,
602, 64 S.Ct. 281, 88 L.Ed. 333 (1944).  The
FCC’s rules, on the other hand, are not
general.  The dozens of pages of text that
set them forth are highly specific and highly
detailed.  See First Report & Order ¶¶ 672–
715, supra, at 15844–15862.  They deprive
state commissions of methodological leeway.
Their ratesetting instructions grant a state
commission little or no freedom to choose
among reasonable rate-determining methods
according to the State’s policy-related judg-
ments, assessing local economic circumstance
or community need.  I grant the fact that
the rules leave it to the state commissions to
fix the actual rate, but that is rather like
giving a restaurant S 424chef the authority to
choose a menu while restricting him to one

dish, an omelette, and to one single favorite
recipe.

Nor can the FCC successfully argue that
the Act requires the particular ratesetting
system that its regulations contain.  The
FCC’s system, which the FCC calls ‘‘for-
ward-looking,’’ bases the charge for the use
of an unbundled element (say, a set of local
wires connecting a subscriber to a local
switch) upon a hypothetical set of costs—the
costs of providing that service using the in-
cumbent’s actual wire center, but otherwise
assuming use of the most efficient technology
that the incumbent could use (not the equip-
ment the incumbent actually does use).  See
First Report & Order ¶¶ 682, 685, supra, at
15847–15849.  The FCC does not claim that
the statute’s language (though ruling out cer-
tain kinds of rate-of-return proceedings, 47
U.S.C. § 252(d)(1)(A)(i) (1994 ed., Supp. II))
forces use of this forward-looking cost deter-
mination system.  Moreover, I have ex-
plained above why I do not believe the Act’s
purposes demand what its language denies,
namely, a single nationwide ratesetting sys-
tem.  Supra, at 748;  cf. First Report &
Order ¶ 114, 11 FCC Rcd, at 15558–15559
(arguing that a single pricing methodology is
needed to assure uniform administration of
the Act).

The FCC does argue that the Act’s pur-
pose, competition, favors its system.  For
competition, according to the FCC, tends to
produce prices that reflect forward-looking
replacement costs, not actual historical costs.
E.g., id., ¶ 672, 11 FCC Rcd, at 15844.  But
this argument does not show that the Act
compels the use of the FCC’s system over
any other.  How could it?  The competition
that the Act seeks is a process, not an end
result;  and a regulatory system that imposes
through administrative mandate a set of
prices that tries to mimic those that competi-
tion would have set does not thereby become
any the less a regulatory process, nor any
the more a competitive one.

Most importantly, the FCC’s rules embody
not an effort to circumscribe the realm of the
reasonable, but rather a S 425policy-oriented
effort to choose among several different sys-
tems, including systems based upon actual
costs or price caps, which other systems the
FCC’s rules prohibit.  A few examples, fo-
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cusing upon some of the claimed weaknesses
of the FCC’s preferred system, will illus-
trate, however, how easily a regulator weigh-
ing certain policy considerations (for exam-
ple, administrative considerations) differently
might have chosen a different set of reason-
able rules:

—Consider the FCC’s decision to deny
state commissions the choice of establishing
rates based on actual historic, rather than
hypothetical forward-looking, costs.  See id.,
¶ 705, 11 FCC Rcd, at 15857–15858.  Justice
Brandeis, joined by Justice Holmes, pointed
out the drawback of using a forward-looking,
rather than an actual historic, cost system
many years ago.  He wrote that whatever
the theoretical economic merits of a ‘‘repro-
duction cost’’ system (a system bearing an
uncanny resemblance to the FCC’s choice),
the hypothetical nature of the regulatory
judgments it required made such a system
administratively unworkable.  See Missouri
ex rel. Southwestern Bell Telephone Co. v.
Public Serv. Comm’n of Mo., 262 U.S. 276,
292–296, 43 S.Ct. 544, 67 L.Ed. 981 (1923)
(dissenting opinion).

The passage of time has not outdated the
Brandeis and Holmes criticism.  Modern
critics question whether regulators can accu-
rately determine the ‘‘efficient’’ cost of sup-
plying telephone service, say, to a particular
group of Manhattan office buildings, by
means of hypothetically efficient up-to-date
equipment connected to a hypothetically effi-
cient New York City network built to connect
with NYNEX’s existing (nonhypothetical)
wire center.  See, e.g., Kahn, Letting Go, at
93, and n. 135.  The use of historic costs
draws added support from one major statuto-
ry aim—expeditious introduction of competi-
tion.  That is because efforts to determine
hypothetical (rather than actual) costs means
argument, and argument means delay, with
respect to entry into both local and long-
distance markets.  See supra, at 747.
Though S 426the FCC disfavors actual or his-
toric costs, it does not satisfactorily explain
why their use would be arbitrary or unrea-
sonable.

—Consider the FCC’s decision to prohibit
use of an ‘‘efficient component pricing rule.’’
See First Report & Order ¶ 708–711, supra,

at 15859–15860.  Where an incumbent sup-
plies an element to New Entrant B that it
otherwise would have provided Old Customer
A, that rule, roughly speaking, permits the
incumbent to charge a price measured by
either (1) the element’s market price, if it is
sold in the marketplace, or (2), if it is not, the
incumbent’s actual costs (including the net
revenue the incumbent loses from forgoing
the sale to Old Customer A).  See generally,
e.g., W. Baumol & J. Sidak, Toward Competi-
tion in Local Telephony 95–97 (1994).  This
pricing system seeks to assure the incumbent
that it will obtain from B the contribution,
say, to fixed costs or to overhead, that A had
previously made.  Many experts prefer such
a system.  See, e.g., Sidak & Spulber, The
Tragedy of the Telecommons:  Government
Pricing of Unbundled Network Elements
Under the Telecommunications Act of 1996,
97 Colum.  L.Rev. 1081, 1111–1113, and nn.
75–85 (1997);  Kahn & Taylor, The Pricing of
Inputs Sold to Competitors:  A Comment, 11
Yale J. Reg. 225, 228–230 (1994).  The FCC
rejected that system, but in doing so it did
not claim, nor did its reasoning support the
claim, that the use of such a system would be
arbitrary or unreasonable.  See Sidak &
Spulber, supra, at 1095–1098.

—Consider the FCC’s decision to forbid
the use of what regulators call ‘‘Ramsey pric-
ing,’’ see First Report & Order ¶ 696, supra,
at 15852–15853.  Ramsey pricing is a classi-
cal regulatory pricing system that assigns
fixed costs in a way that helps maintain
services for customers who cannot (or will
not) pay higher prices.  See generally, e.g., 1
A. Kahn, The Economics of Regulation:
Principles and Institutions 137–141 (reprint
1988).  Many experts strongly prefer the use
of such a system.  See, e.g., Sidak & Spulber,
supra, at S 4271109 (arguing that the FCC’s
prohibition of Ramsey pricing will ‘‘minimize
rather than maximize consumer welfare’’).
The FCC disfavors Ramsey pricing, but it
does not explain why a contrary judgment
would conflict with the statute or otherwise
be arbitrary or unreasonable.

These examples do not show that the
FCC’s rules themselves are unreasonable.
That question is not now before us, and I
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express no view on the matter.  The exam-
ples simply help explain why the FCC’s rules
could not set forth the only ratesetting sys-
tem consistent with the Act’s objectives.
The FCC’s regulations do not set forth an
outer envelope surrounding a set of reason-
able choices;  instead, they constitute the
kind of detailed policy-related ratesetting
that the statute in respect to local matters
leaves to the States.

* * *

Two Terms ago the Court held that Con-
gress could not constitutionally require a
state sheriff to fill out a form providing back-
ground information about a buyer of a gun.
Printz v. United States, 521 U.S. 898, 935,
117 S.Ct. 2365, 138 L.Ed.2d 914 (1997).  Dis-
senters in that case noted that the law de-
prived the States of a power that had little
practical significance.  See id., at 961, 117
S.Ct. 2365 (opinion of STEVENS, J.);  id., at
977, 117 S.Ct. 2365 (opinion of BREYER, J.).
Today’s decision does deprive the States of
practically significant power, a camel com-
pared with Printz’s gnat.  The language of
the statute nowhere reveals any ‘‘clear and
manifest purpose,’’ Rice, 331 U.S., at 230, 67
S.Ct. 1146, that such was Congress’ intent.
History, purpose, and precedent all argue to
the contrary.  I would hold that, in respect
to local ratesetting, the FCC’s reach has
exceeded its legal grasp.

II
I agree with the Court’s disposition of the

FCC’s ‘‘unbundling’’ rules.  As earlier ex-
plained, the Act seeks to introduce competi-
tion into local markets by removing legal
barriers to new entry, by requiring intercon-
nection, by reSquiring428 incumbents to sell to
potential retail competitors at wholesale
rates, and by requiring the sharing, or ‘‘un-
bundling,’’ of certain facilities.  Supra, at
748;  see 47 U.S.C. §§ 251(c)(2)-(4), 253(a)
(1994 ed., Supp. II).  The Act expresses this
last-mentioned sharing requirement in gener-
al terms, reflecting congressional uncertainty
about the extent to which compelled use of
an incumbent’s facilities will prove necessary
to avoid waste.  Will wireless technology or
cable television lines, for example, permit the
efficient provision of local telephone service

without the use of existing telephone lines
that now run house to house?

Despite the empirical uncertainties, the ba-
sic congressional objective is reasonably
clear.  The unbundling requirement seeks to
facilitate the introduction of competition
where practical, i.e., without inordinate
waste.  Supra, at 748.  And although the
provision describing which elements must be
unbundled does not explicitly refer to the
analogous ‘‘essential facilities’’ doctrine (an
antitrust doctrine that this Court has never
adopted), the Act, in my view, does impose
related limits upon the FCC’s power to com-
pel unbundling.  In particular, I believe that,
given the Act’s basic purpose, it requires a
convincing explanation of why facilities
should be shared (or ‘‘unbundled’’) where a
new entrant could compete effectively with-
out the facility, or where practical alterna-
tives to that facility are available. § 251(d)(2);
see generally Areeda, Essential Facilities:
An Epithet in Need of Limiting Principles,
58 Antitrust L.J. 841, 852–853 (1989).

As the majority points out, the Act’s lan-
guage itself suggests some such limits.
Ante, at 734–736.  The fact that compulsory
sharing can have significant administrative
and social costs inconsistent with the Act’s
purposes suggests the same.  Even the sim-
plest kind of compelled sharing, say, requir-
ing a railroad to share bridges, tunnels, or
track, means that someone must oversee the
terms and conditions of that sharing.  More-
over, a sharing requirement may diminish
the original owner’s incentive to keep up or
to improve the propSerty429 by depriving the
owner of the fruits of value-creating invest-
ment, research, or labor.  And as one moves
beyond the sharing of readily separable and
administrable physical facilities, say, to the
sharing of research facilities, firm manage-
ment, or technical capacities, these problems
can become more severe.  One would not
ordinarily believe it practical, for example, to
require a railroad to share its locomotives,
fuel, or work force.  Nor can one guarantee
that firms will undertake the investment nec-
essary to produce complex technological in-
novations knowing that any competitive ad-
vantage deriving from those innovations will
be dissipated by the sharing requirement.
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The more complex the facilities, the more
central their relation to the firm’s managerial
responsibilities, the more extensive the shar-
ing demanded, the more likely these costs
will become serious.  See generally 1 H.
Demsetz, Ownership, Control, and the Firm:
The Organization of Economic Activity 207
(1988).  And the more serious they become,
the more likely they will offset any economic
or competitive gain that a sharing require-
ment might otherwise provide.  The greater
the administrative burden, for example, the
more the need for complex proceedings, the
very existence of which means delay, which
in turn can impede the entry into long-dis-
tance markets that the Act foresees.  See
supra, at 747.

Nor are any added costs imposed by more
extensive unbundling requirements necessar-
ily offset by the added potential for competi-
tion.  Increased sharing by itself does not
automatically mean increased competition.
It is in the un shared, not in the shared,
portions of the enterprise that meaningful
competition would likely emerge.  Rules that
force firms to share every resource or ele-
ment of a business would create not competi-
tion, but pervasive regulation, for the regu-
lators, not the marketplace, would set the
relevant terms.

The upshot, in my view, is that the stat-
ute’s unbundling requirements, read in light
of the Act’s basic purposes, reSquire430 bal-
ance.  Regulatory rules that go too far, ex-
panding the definition of what must be
shared beyond that which is essential to that
which merely proves advantageous to a sin-
gle competitor, risk costs that, in terms of
the Act’s objectives, may make the game not
worth the candle.

I believe the FCC’s present unbundling
rules are unlawful because they do not suffi-
ciently reflect or explore this other side of
the unbundling coin.  See Motor Vehicle
Mfrs. Assn. of United States, Inc. v. State
Farm Mut. Automobile Ins. Co., 463 U.S. 29,
43, 103 S.Ct. 2856, 77 L.Ed.2d 443 (1983).
They do not explain satisfactorily why, for
example, an incumbent must share with new
entrants ‘‘call waiting,’’ or various operator
services.  Nor do they adequately explain
why an incumbent should be forced to share

virtually every aspect of its business.  As the
majority points out, ante, at 735, they seem
to assume, without convincing explanation,
that the more the incumbent unbundles, the
better.  Were that the Act’s objective, how-
ever, would Congress have seen a need for a
separate wholesale sales requirement (since
the ‘‘unbundling’’ requirement would have led
to a similar result)?  Indeed, would Congress
have so emphasized the importance of com-
petition?  A totally unbundled world—a
world in which competitors share every part
of an incumbent’s existing system, including,
say, billing, advertising, sales staff, and work
force (and in which regulators set all unbun-
dling charges)—is a world in which competi-
tors would have little, if anything, to compete
about.

I understand the difficulty of making the
judgments that the statute entrusts to the
FCC and the short time that it gave the FCC
in which to make them.  47 U.S.C.
§ 251(d)(1) (1994 ed., Supp. II).  I also un-
derstand that the law gives the FCC consid-
erable leeway in the exercise of its judgment.
E.g., R. Pierce, S. Shapiro, & P. Verkuil,
Administrative Law and Process § 7.4, p. 353
(2d ed.1992).  But, without added explana-
tion, I must conclude that the unbundling
rules before us go too far.  They are incon-
sistent with Congress’ apSproach.431  They
have not been adequately justified in terms
of the statute’s mandate, read in light of its
purposes.  See 5 U.S.C. § 706(2).  For this
reason, as well as the reasons set forth in the
majority’s opinion, I agree with its conclusion
that Rule 319 must be vacated.
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