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QUESTION PRESENTED

Section 506 of the United States Bankruptcy Code,
11 U.S.C. § 506 (2005), ("Bankruptcy Code"), in
conjunction with the Chapter 13 wage earner plan
requirements of Section 1325, 11 U.S.C. § 1325 (2005),
permits the debtor in his or her wage earner plan to
bifurcate a claim secured by property into a secured
claim, to the extent of the value of the debtor’s interest
in the property, and an unsecured claim to the extent
the secured claim exceeds the value of the debtor’s
interest in the property. The "hanging paragraph,"
adopted by Congress as part of the Bankruptcy Abuse
Prevention and Consumer Protection Act of 2005, 11
U.S.C. § 1325(a)(*) (2005), provides that Section 506
"shall not apply" to the claim of a secured creditor if(i)
the creditor has a purchase-money security interest
securing the debt that is the subject of the claim, (ii)
the debt was incurred within 910-days preceding the
filing of the Chapter 13 case, (iii) the collateral is a
motor vehicle and (iv) the motor vehicle was acquired
for the personal use of the debtor. If the hanging
paragraph applies, the debtor may not bifurcate the
secured creditor’s claim under Section 506 and must
propose a wage earner plan that pays the secured
creditor the entire amount of its secured claim.

The issue in this case is whether the hanging
paragraph forbids the bifurcation of secured
indebtedness incurred in a consumer
automobile finance transaction in which a
dealer extends financing to a purchaser to
acquire a new motor vehicle and the financing
includes a charge for an advance made by the
dealer to discharge the purchaser’s
indebtedness on a trade-in vehicle, thereby
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enabling the purchaser to acquire the new
vehicle.

The United States Court of Appeals for the Ninth
Circuit held that the hanging paragraph does not
apply to this charge, thus allowing it to be bifurcated
from the secured claim and treated as unsecured
indebtedness in the debtor’s Chapter 13 wage earner
plan. The holding of the Ninth Circuit is in direct
conflict with nine opinions in eight other federal circuit
courts and an opinion of the highest court of the state
of New York. The Ninth Circuit’s opinion stands alone
among federal circuit courts in its interpretation of the
hanging paragraph.
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PARTIES TO THE PROCEEDING

The Petitioner is AmeriCredit Financial Services,
Inc. and the Respondent is Marlene A. Penrod. There
are no other parties to the proceeding.
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CORPORATE DISCLOSURE STATEMENT

The Petitioner, AmeriCredit Financial Services,
Inc., is a corporation. General Motors Financial
Company, Inc., formerly known as AmeriCredit Corp.,
owns 100% of the stock of AmeriCredit Financial
Services, Inc. General Motors Financial Company, Inc.
is owned by General Motors Holdings LLC, which, in
turn, is owned by General Motors Company. No
publicly held corporation owns 10% or more of the
stock of AmeriCredit Financial Services, Inc. or
General Motors Financial Company, Inc.
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PETITION FOR A WRIT OF CERTIORARI

Petitioner, AmeriCredit Financial Services, Inc.,
petitions the Court for a writ of certiorari to review a
final judgment of the United States Court of Appeals
for the Ninth Circuit entered on July 16, 2010
affirming a decision of the United States Bankruptcy
Appellate Panel of the Ninth Circuit which, in turn,
affirmed a decision of the United States Bankruptcy
Court for the Northern District of California.

OPINIONS BELOW

The Bankruptcy Court did not issue a written
opinion. The court’s order is unreported and is
reprinted in the Appendix ("Pet. App.") at Pet. App.
69a-72a. The opinion of the Bankruptcy Appellate
Panel is reported at 392 B.R. 835 (9th Cir. BAP 2008)
("Penrod BAP"). Pet. App. 16a-68a. The opinion of the
Ninth Circuit is reported at 611 F.3d 1158 (9th Cir.
2010) ("Penrod’). Pet. App. 1a-15a. The order of the
Ninth Circuit denying Petitioner’s Petition for
Rehearing En Banc is reported at 2011 U.S. App.
LEXIS 3798 and is reprinted at Pet. App. 73a-87a.

STATEMENT OF JURISDICTION

The bankruptcy court had jurisdiction under 28
U.S.C. 8 1334(a), the general order of reference for the
Northern District of California, and 28 U.S.C.
8 157(b)(2)(A), (B), & (L). The Bankruptcy Appellate
Panel had jurisdiction under 28 U.S.C. 8 158. The
Ninth Circuit had jurisdiction under 28 U.S.C.
88 158(d) and 1291. This Court has jurisdiction
pursuant to 28 U.S.C. 8 1254(1).
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The Ninth Circuit filed its opinion on July 16, 2010.
Petitioner filed a timely Petition for Rehearing En
Banc, which was denied on February 28, 2011, with
four Judges dissenting.

STATUTORY PROVISIONS INVOLVED

Section 506(a)(1) of the Bankruptcy Code provides,
in pertinent part, that:

An allowed claim of a creditor secured by a lien
on property in which the estate has an interest
... is a secured claim to the extent of the value
of such creditor’s interest in the estate’s interest
in such property.., and is an unsecured claim to
the extent that the value of such creditor’s
interest ... is less than the amount of such
allowed claim. 11 U.S.C. § 506(a)(1).

Section 1325(a) of the Bankruptcy Code sets forth
the requirements for a Chapter 13 wage earner plan to
be confirmed by the bankruptcy court. Subsection
1325(a)(5)(B) is one of those requirements and states,
in pertinent part, that the court shall confirm the plan
if, with respect to each allowed secured claim provided
for by the plan:

(B)(i) the plan provides that ... (ii) the value, as
of the effective date of the plan, of property to be
distributed under the plan on account of such
claim is not less than the allowed amount of
such claim .... 11 U.S.C. §1325(a)(5)(B).

Section 1325(a)(*), often denominated the "hanging
paragraph" because it is appended to the end of
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Section 1325(a) with no subsection reference, provides,
in pertinent part, that:

For purposes of paragraph (5), section 506 shall
not apply to a claim described in that
paragraph if the creditor has a purchase money
security interest securing the debt that is the
subject of the claim, the debt was incurred
within the 910-day [sic] preceding the date of
the filing of the petition, and the collateral for
that debt consists of a motor vehicle (as defined
in section 30102 of title 49) acquired for the
personal use of the debtor; ....11 U.S.C.
1325(a)(*).

The Bankruptcy Code does not define the term
"purchase money security interest" as used in the
hanging paragraph. However, Article 9 of the Uniform
Commercial Code, effective in every state in the
country and in the District of Columbia, specifically
defines the term "purchase-money security interest."
Section 9-103(a)(b) provides, in pertinent part, as
follows:

(a)
(1)

(2)

Definitions. In this section:
"purchase-money collateral" means goods or
software that secure a purchase-money
obligation incurred with respect to that
collateral; and
"purchase-money obligation" means an
obligation of an obligor incurred as all or
part of the price of collateral or for value
given to enable the debtor to acquire rights
in or use of the collateral if the value is in
fact so used.
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(b)

(1)

Purchase-money security interest in
goods. A security interest in goods is a
purchase-money security interest:
to the extent that the goods are purchase-
money collateral with respect to that
security interest; ... Uniform Commercial
Code § 9-103(a)(b); Cal. Comm. Code
§9103(a)(b).1

Official Comment 3 to Section 9-103(a)(2)
specifically defines the terms "price" and "value given
to enable" as used in Section 9-103:

As used in subsection (a)(2), the definition of
"purchase-money obligation," the "price" of
collateral or the "value given to enable" includes
obligations for expenses incurred in connection
with acquiring rights in the collateral, sales
taxes, duties, finance charges, interest, freight
charges, costs of storage in transit, demurrage,
administrative charges, expenses of collection
and enforcement, attorney’s fees, and other
similar obligations.

The concept of "purchase-money security
interest" requires a close nexus between the
acquisition of collateral and the secured
obligation. Thus, a security interest does not
qualify as a purchase-money security interest if
a debtor acquires property on unsecured credit

1 The parties agree that the Uniform Commercial Code, as

applicable in California, applies to the transaction between
Petitioner and Respondent. Section 9-103 and Comment 3, as
relevant to the issue in this appeal, are uniform throughout the
country.



and subsequently creates the security interest
to secure the purchase price.    Uniform
Commercial Code § 9-103, Comment 3; Cal.
Comm. Code § 9103, Comment 3.

STATEMENT OF THE CASE

1. Facts

On September 12, 2005, Respondent, Marlene A.
Penrod ("Penrod") purchased from a dealership for her
personal use a new 2005 Ford Taurus ("Vehicle").
Penrod agreed to pay $23,516 for the Vehicle, plus tax,
title, license fees and other charges described below.
The transaction was memorialized by a retail
installment sales contract. Pet. App. 158a. The
contract was subsequently assigned to Petitioner,
AmeriCredit Financial Services, Inc. ("AmeriCredit").
The contract contains terms which permit Penrod to
finance other charges in addition to the sticker price of
$23,516. Pet. App. 158a.

One of the additional charges financed under the
contract arose in connection with Penrod’s trade-in
vehicle. At the time Penrod purchased the Vehicle, she
owned a 1999 Ford Explorer upon which she still owed
$13,137. Id. The parties agreed upon a trade-in
allowance of $6,000 for the Ford Explorer. Id. Thus,
the "negative equity" related to the trade-in vehicle
(i.e., the amount by which the indebtedness secured by
the vehicle exceeded its value) was $7,137. Id.

Other charges financed under the contract include
license and title fees, document preparation fees and
fees for gap insurance. These fees are not at issue in
this case. The "Total Cash Price" disclosed in the



Contract was $28,920. Id. As required by California
law, the charge for negative equity is disclosed in the
contract as part of the "Total Cash Price" of the
Vehicle. Id. Cal. Civ. Code §2981(e). Penrod agreed to
pay the "Total Sales Price" of $46,693 in 60 payments
of $778. Id.

2. Proceedings Below

On March 2, 2007, 523 days after purchasing the
Vehicle, Penrod filed a Petition for Relief under
Chapter 13 of the Bankruptcy Code. Pet. App. 135a.
At the time the Petition was filed, Penrod owed
$25,675 under the contract, and AmeriCredit filed a
secured claim in that amount. Pet. App. 158a. In her
Chapter 13 plan, Penrod proposed to bifurcate
AmeriCredit’s claim into secured and unsecured
components based on the value of the Vehicle. Pet.
App. 146a-157a. Thus, Penrod proposed to pay the
alleged value of the Vehicle on the petition date as a
secured claim, and treat the balance of the claim as an
unsecured claim.

AmeriCredit objected to Penrod’s plan on the basis
that its claim was entitled to protection from
bifurcation and cramdown under the hanging
paragraph adopted as part of the Bankruptcy Abuse
Prevention and Consumer Protection Act of 2005
("BAPCPA"). 11 U.S.C. § 1325(a)(*) (2005). Pet. App.
136a-140a.    The bankruptcy court ruled that
AmeriCredit was not entitled to the protection of the
hanging paragraph as to the negative equity. Pet.
App. 69a-72a. The court entered an order partially
overruling AmeriCredit’s objection, Pet. App. 69a-72a,
and later entered an order confirming Penrod’s Second
Amended Chapter 13 Plan, which bifurcated
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AmeriCredit’s claim into a secured claim for $18,540
and an unsecured claim for the balance. Pet. App.
159a-16 la. AmeriCredit appealed both orders, and the
appeal was referred for decision to the United States
Bankruptcy Appellate Panel of the Ninth Circuit
("BAP"). Pet. App. 162a-167a.

On July 28, 2008, the BAP issued its opinion,
affirming the orders of the Bankruptcy Court. Penrod
BAP, 392 B.R. 835. Pet. App. 16a-68a. In its opinion,
the BAP concluded that the charge for negative equity
was not protected from bifurcation and cramdown by
the hanging paragraph based upon the court’s view
that this charge did not meet the "purchase-money
security interest" requirement of the hanging
paragraph. This charge, the court held, could be
bifurcated from AmeriCredit’s secured claim and
treated as unsecured indebtedness in Penrod’s Chapter
13 plan. However, the court held that all other
charges that make up AmeriCredit’s secured claim
were protected from bifurcation and cramdown by the
hanging paragraph and therefore must be paid as
secured debt in Penrod’s plan. Penrod BAP, 392 B.R.
at 860. Pet. App. 68a. The court thus bifurcated
AmeriCredit’s claim, not based on the value of the
collateral (the Vehicle) as specified by Section 506 of
the Bankruptcy Code, but, instead, based on a
dissection of the indebtedness that makes up
AmeriCredit’s claim.

AmeriCredit filed a timely appeal from the opinion
of the BAP to the United States Court of Appeals for
the Ninth Circuit. In the meantime, the issue decided
by the BAP was pending before trial and appellate
courts all across the country. By the time the Ninth
Circuit heard the Penrod appeal, eight other federal
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circuit courts, in nine opinions, had ruled consistently
that charges for negative equity are purchase-money
obligations and are protected from bifurcation and
cramdown by the hanging paragraph.2 The Second
Circuit certified the issue of state law (Article 9’s
definition of"purchase-money security interest") to the
New York Court of Appeals, which likewise concluded
that charges for negative equity are purchase-money
obligations under Section 9-103; and the Second
Circuit relied upon that conclusion in reaching its
decision. Peaslee, 585 F.3d at 57. Pet. App. 120a-134a.
Despite this overwhelming and consistent precedent,
the Ninth Circuit, in an opinion written by United
States District Judge Richard Mills from Illinois,
rejected the reasoning and conclusions of these eight
circuit courts, as well as the opinion of the New York
Court of Appeals, and held that charges for negative
equity are not purchase-money obligations and are
therefore not protected from bifurcation and cramdown
by the hanging paragraph. Penrod, 611 F.3d 1158. Pet.
App. 15a. The court’s opinion contains no analysis
whatsoever of the opinions of the other eight circuits
courts that reached the opposite result.

AmeriCredit filed a timely Petition for Rehearing
En Banc with the Ninth Circuit. Pet. App. 168a-197a.

2 In re Westfall, 599 F.3d 498 (6th Cir. 2010); In re Howard, 597

F.3d 852 (7th Cir. 2010); In re Peaslee, 585 F.3d 53 (2d Cir. 2009);
In re Price, 562 F.3d 618 (4th Cir. 2009); In re Dale, 582 F.3d 568
(5t~ Cir. 2009); In re Mierkowski, 580 F.3d 740 (8th Cir. 2009); In
re Callicott, 580 F.3d 753 (8t~ Cir. 2009); In re Ford, 574 F 3d 1279
(10th Cir. 2009); In re Graupner, 537 F.3d 1295 (11th Cir. 2008).
The opinion of the New York Court of Appeals, which the Second
Circuit relied upon, is reported at In re Peaslee, 13 N.Y. 3d 75
(N.Y. Ct. App. 2009).



9

The Ninth Circuit denied the Petition for Rehearing
En Banc, but four Circuit Judges filed a lengthy
dissent, concluding that, by denying the Petition, the
Ninth Circuit had placed itself"on the wrong end of an
eight to one circuit split." Order denying Petition for
Rehearing at 2976 (Bea, J., dissenting). Pet. App. 73a-
87a.

BACKGROUND STATEMENT CONCERNING
AUTOMOBILE FINANCING AND THE

HANGING PARAGRAPH

1. Automobile Financing and Negative Equit_v

Automobile sales and financing are essential and
vital parts of our national economy.3 Americans rely
upon the automobile to transport them to and from
their homes, schools, businesses, houses of worship,
shopping centers and vacation venues. The average
price of a new automobile is beyond the means of most
consumers to purchase through a single cash payment
at the point of purchase, usually a dealership. Dealers
and their financing sources have therefore designed a
variety of different financing packages to enable

3 A recent article, chronicling the plight of automobile dealers

throughout the United States, reports that vehicle sales are a key
indicator of the health of the economy, as the automobile sales
industry supports 1 in 10 jobs in the United States, employs
more than 1.1 million workers and accounts for nearly 20 percent
of retail sales in most states. Sharon Silke Catty and Chris
Woodyard, For Car Dealers, Tight Credit is Fueling a
"Catastrophe," USA Today, Oct. 21, 2008 available at http://www.
usatoday.comJmoney/autos/2008-10-20-auto-dealerships-credit-
crisis-loans_N.htm.
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consumers to purchase vehicles and pay the purchase
price in installments.4

Most consumers purchasing a new automobile come
to the dealership with a trade-in vehicle which they
offer as part of the down payment for the new car.
They choose this option, rather than selling the vehicle
on their own, because the dealership offers them a
ready market to dispose of their vehicle for what they
believe will be the best possible price. Often, the
trade-in vehicle will be subject to an existing lien
arising out of a previous financing. In many, perhaps
even most, cases, the indebtedness secured by the
existing lien on the trade-in vehicle exceeds the value
of the vehicle, resulting in the consumer being
considered "upside down" with respect to the trade-in
vehicle. This disparity in value versus indebtedness is
referred to as "negative equity.’’~

4 In most instances, the financing is extended by the dealer to the

purchaser pursuant to a retail installment sales contract that is
sold by the dealer to a bank or automobile sales finance company.

5 See, e.g., Wilson & DiChiara, The Changing Landscape of

Indirect Automobile Lending, FDIC Supervisory Insights, Summer
2005, at 29 ("J.D. Power and Associates estimates that
approximately 38 percent of new car buyers have negative equity
at trade-in, compared to 25 percent two years ago."); see also,
Kiley, Car Buyers Burned By Negative Equity, USA Today, July
6, 2003, available at http://www.usatoday.conffmoney/autos/2003-
07-06-car-loan_x.htm ("Mark Eddins of Friendly Chevrolet in
Dallas estimates that 90% of his customers are upside-down, often
owing $10,000 to $15,000 more than the trade-in is worth"). See
also, Graupner, 537 F.3d at 1303; Price, 562 F.3d at 628-29;



11

When the trade-in vehicle is subject to an existing
lien, the lien must be discharged in order for the
purchase of the new vehicle to take place. This is
because a sale of the trade-in vehicle without the
approval of the existing lienholder will breach the
contract held by the lienholder, resulting in a
repossession of the vehicle and possibly lawsuits
against both the consumer and the dealer. The dealer
would also be unable to resell the trade-in vehicle
because the lien of the existing creditor will appear on
the vehicle’s certificate of title.

When the consumer is upside down with respect to
the trade-in vehicle, he or she has two choices: finance
the negative equity through the dealership or borrow
money from another source (e.g., a finance company or
an advance on a credit card) to eliminate the negative
equity. Once again, consumers make the choice that
is most efficient and economically beneficial to them.
This almost always involves financing the negative
equity through the dealership since this form of
financing is usually cheaper than alternative financing
sources available to the consumer, assuming
alternative financing sources are available at all.

Automobile financing is heavily regulated in the
United States. Virtually every state has a retail
installment sales act that regulates the terms of
financing that can be offered to consumers in vehicle
purchase transactions. Because of the widespread
prevalence of negative equity financing in vehicle

Howard, 597 F.3d at 857-58 discussing the high frequency of
automobile sales finance transactions in which negative equity is
financed by the dealer.
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purchase transactions and its importance in
facilitating new car sales, 36 states, including
California, have enacted statutes as part of their retail
installment sales acts specifically permitting the
dealer to finance negative equity with respect to a
trade-in vehicle. Pet. App. 198a-200a. These laws take
a variety of forms, but they all include the negative
equity as part of the purchase price that the consumer
agrees to pay for the new vehicle.

2. BAPCPA and the Hanging Paragraph

a. Pre-BAPCPA

Prior to enactment of BAPCPA, the Bankruptcy
Code allowed a Chapter 13 debtor to modify the rights
of a secured creditor with a purchase-money security
interest in a vehicle by bifurcating the claim into
secured and unsecured portions based on the vehicle’s
value. 11 U.S.C. §§ 506(a)(1), 1325(a)(5) (2004). Thus,
the creditor would have a secured claim to the extent
of the value of the vehicle and an unsecured claim to
the extent the creditor’s claim exceeds the value of the
vehicle. That portion of the creditor’s claim allowed as
secured would be paid in full with interest, while the
unsecured portion would be paid pro-rata with other
general unsecured claims. Such a proposal in a
Chapter 13 plan is commonly referred to as a
"bifurcation and cramdown."

b. Post-BAPCPA

In 1996, Congress undertook a major revision of the
Bankruptcy Code to address abuses in the bankruptcy
process as it applies to consumer credit. This revision
process culminated in the enactment of BAPCPA,
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which became effective on October 17, 2005. Pub. L.
No. 109-8, 119 Stat. 80 (2005). One of the important
features of BAPCPA was the adoption of a "means
test" which compels individual debtors with the
financial ability to make meaningful payments to their
creditors to use Chapter 13 if they file for bankruptcy
protection. Credit card companies were the principal
proponents of this change since they generally held
unsecured claims and were paid little or nothing in a
Chapter 7 liquidation case.

Automobile finance companies would have been
significantly harmed by this change. Automobile
finance companies typically fare well in Chapter 7
liquidation cases because their liens follow the vehicle
through the case and debtors therefore most often sign
reaffirmation agreements with respect to the
indebtedness secured by the vehicle. In addition, the
strip down/bifurcation process described above was
being abused by debtors who would purchase a new
vehicle and then file a Chapter 13 case shortly
thereafter in order to strip down the secured claim to
the reduced value of the vehicle and cram down a plan
of arrangement which would pay the automobile
finance company a fraction of the amount owed on its
secured indebtedness. GMAC v. Peaslee, 373 B.R. 252,
261 (W.D.N.Y. 2007).

To cure this abuse, Congress amended the
Bankruptcy Code to give motor vehicle financiers
special protection against cramdown. Under BAPCPA,
claims of creditors who finance the purchase of a motor
vehicle acquired for the debtor’s personal use within
910 days preceding bankruptcy are treated more
favorably than other secured claims: the secured
claims of motor vehicle purchase-money financiers are
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no longer limited to the value of the financed vehicle.
This new treatment is required by the hanging
paragraph appended at the end of § 1325(a).

REASONS FOR GRANTING THE WRIT

This Case Presents a Recurring and
Important Issue of Federal Law and is the
Ideal, and Only, Vehicle Through Which the
Conflict in the Circuits Can Be Resolved

The issue that is the subject of this Petition for a
Writ of Certiorari is of recurring and exceptional
importance for three reasons.

First, the momentous importance of the question
presented is demonstrated by the number of cases that
have addressed the issue. As set forth in Petitioner’s
Appendix, to date, 96 trial and appellate courts
throughout the country have ruled on this issue. Pet.
App. 201a-208a. The overwhelming majority of
decisions favor automobile financiers. Eight federal
circuit courts, in 9 opinions, have ruled that a charge
for negative equity is protected from bifurcation and
cramdown by the hanging paragraph, while only 1
circuit court-the Ninth Circuit panel’s opinion in this
case-has reached a contrary result. Pet. App. 204a.
Setting aside decisions that have been reversed or
overruled on appeal, 18 appellate courts have
considered the issue and reached this same result,
while only 3 appellate courts (a one paragraph per
curiam order of the district court in In re Look, without
any analysis of the issue, and the 2 appellate decisions
in this case) reach the opposite result. Pet. App. 201a-
208a.
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Second, the opinion of the panel concerns an
important, and highly litigated, provision of the United
States Bankruptcy Code, which was adopted by
Congress pursuant to its constitutional authority to "to
establish uniform laws on the subject of bankruptcies
throughout the United States." U.S. Const. Art. I,
§ VIII, cl. 4. The opinion conflicts with authoritative
decisions of 8 other federal circuit courts and stands
alone among federal circuit courts in its interpretation
of the hanging paragraph. The opinion thus creates a
split among the circuits on a significant rule of
national application as to which there is an overriding
need for national uniformity.

The opinion conflicts with not just one or two
opinions of other federal circuit courts, but 9 opinions
from 8 other federal circuit courts. The decisions of the
other eight circuits were not poorly reasoned, per
curiam or perfunctory. Each was thoughtful and
careful in its analysis of BAPCPA, the hanging
paragraph and state law. The Second Circuit even
certified the question of state law to New York’s
highest court and then based its decision on the state
court ruling. In its Petition for Rehearing En Banc,
AmeriCredit urged the Ninth Circuit to reconsider the
issue en banc in view of the importance of the issue,
the overwhelming authority supporting AmeriCredit’s
position and the problems inherent in applying the
Bankruptcy Code in a non-uniform manner only in
states that are part of the Ninth Circuit. Pet. App.
168a-207a. The Ninth Circuit declined to do so,
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meaning that any review and resolution of this conflict
must come from this Court.~

Third, negative equity financing is a highly popular
financing option for automobile purchasers since it
allows them to use their existing vehicle as a trade in
on the purchase of a new vehicle. The prevalence of
this financing and its popularity with consumers has
resulted in 36 states, including California, expressly
approving this financing in state retail installment
sales acts. Pet. App. 198a-200a. The panel’s opinion,
which allows debtors in the Ninth Circuit to treat such
financing as unsecured debt in their Chapter 13 case,
will force dealers and their financing sources in the
Ninth Circuit to deny such financing to automobile
purchasers. See order denying Petition for Rehearing
En Banc, at 2977 ("Would anyone extend this line of
credit and payoffthe buyer’s negative equity on her old
car if he could not get a purchase money security
interest.., in the total amount of debt he assumed?
Not if he wanted to stay in business.") (Bea, J.,
dissenting). Pet. App. 76a. The four dissenting Judges
in the Ninth Circuit are correct in their assessment
that the opinion of the Ninth Circuit will affect
thousands of transactions every year and will
substantially and negatively impact long-established
trade practices in the Ninth Circuit to the detriment of
consumers, automobile dealers and automobile finance
companies. Id. at 2976, 2979. Pet. App. 75a, 79a.

~ Four Judges dissented from the order denying the Petition for
Rehearing en Banc in a well-reasoned ll-page opinion aligning
themselves with the other eight circuit courts. Pet. App. 73a-87a.
Thus, of the six active Ninth Circuit Judges that have considered
this issue, four favor the position urged by AmeriCredit.
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II. The Opinion of the Ninth Circuit Is In
Conflict With the Plain Text of the Hanging
Paragraph

The hanging paragraph provides:

For purposes of paragraph (5), section 506 shall
not apply to a claim described in that
paragraph if the creditor has a purchase money
security interest securing the debt that is the
subject of the claim, the debt was incurred
within the 910-day [sic] preceding the date of
the filing of the petition, and the collateral for
that debt consists of a motor vehicle (as defined
in section 30102 of title 49) acquired for the
personal use of the debtor; ....11 U.S.C.
§ 1325(a).

Four requirements must be satisfied for the
hanging paragraph to apply: (i) the creditor must have
a purchase money security interest securing the
indebtedness that is the subject of its claim, (ii) the
indebtedness must have been incurred within the 910-
day period preceding the filing of the petition, (iii) the
collateral must consist of a motor vehicle and (iv) the
motor vehicle must have been acquired for the
personal use of the debtor. Only the first listed
requirement is at issue in this case.

The text of the hanging paragraph is clear and
unambiguous. The statute prohibits bifurcation and
cramdown of any claim coming within its scope.
AmeriCredit’s security interest clearly comes within
that scope. AmeriCredit’s security interest is a
purchase-money security interest since it secures
indebtedness that was incurred by Penrod to purchase
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the Vehicle. The BAP conceded this point in its
opinion. Pet. App. 18a, 68a. The statutory language
is broad, absolute and unqualified. The statute
contains no language limiting its conferred benefit "to
the extent" of a purchase-money security interest, nor
does it require that the entire indebtedness be secured
by a purchase-money security interest. Instead, the
statute requires only that a purchase-money security
interest exist-it applies "if the creditor has a
purchase-money security interest securing the debt
that is the subject of the claim." AmeriCredit’s
security interest in the Vehicle is clearly a purchase-
money security interest, which brings it squarely
within the language of the statute. Numerous cases
have reached this result based on the plain meaning of
the hanging paragraph, without finding the need to
consult state law. E.g., In re Dale, No. 4:07-CV-03176,
2008 U.S. Dist LEXIS 88959 (S.D.Tex. Aug. 14, 2008),
af[’d on other grounds, Dale, 582 F.3d 568; In re
Sanders, 403 B.R. 435 (W.D.Tex. 2009); In re
Hampton, No. 07-14990, 2008 Bankr. LEXIS 2551
(Bankr. S.D.Ohio Mar. 19, 2008); In re Whipple, No.
09-80090, 2009 Bankr. LEXIS 2882 (Bankr. C.D.Ill.
Sept. 21, 2009). Accord, In re Muldrew, 396 B.R. 915,
925 (E.D.Mich. 2008); In re Padgett, 408 B.R. 374,381
et seq. (10tt~ Cir. BAP 2009) ("Padgett’) (Starzynski, J.,
concurring).

Significantly, the BAP conceded the following: (i)
AmeriCredit has a purchase-money security interest in
Penrod’s Vehicle as to all charges evidenced by the
retail installment sales contract, except the charge for
negative equity; (ii) the hanging paragraph applies to
AmeriCredit’s secured claim; and (iii) AmeriCredit’s
claim therefore cannot be bifurcated based on the
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value of Penrod’s Vehicle.7 In order to circumvent the
plain text of the hanging paragraph, the BAP invented
a new rule of bifurcation, not based on the value of the
Vehicle, as specified in Section 506, but instead based
on a dissection of the indebtedness underlying
AmeriCredit’s claim. Penrod BAP, 392 B.R. at 860;
Pet. App. 68a. The BAP reached this result by
adopting an unprecedented federal "dual status" rule.
Id. However, this new rule of bifurcation finds no
support in the plain text of the hanging paragraph or
in any other provision of the Bankruptcy Code. The
rule cannot be premised on Section 506 of the
Bankruptcy Code since Section 506 permits bifurcation
based on the value of the collateral, not the make-up of
the secured indebtedness; and, in any event, Section
506 is taken out of the equation by the hanging
paragraph, which the BAP concedes is applicable.

In affirming the decision of the BAP, the Ninth
Circuit placed its stamp of approval on this drastic
rewrite of the Bankruptcy Code without ever
discussing the above cases or AmeriCredit’s challenge
based on the text, purpose and legislative history of
the hanging paragraph. The Ninth Circuit’s opinion
cannot possibly be reconciled with the plain text of the
hanging paragraph. Either the hanging paragraph
applies to AmeriCredit’s claim or it does not. If the
hanging paragraph applies, Section 506 vanishes from
the scene and Penrod is left with an obligation under

7 In its opinion, the BAP held that"Americredit receives purchase

money status for that portion of its collateral not allocable to
negative equity." Penrod BAP, 392 B.R. at 860; Pet. App. 68a.
Applying the hanging paragraph, the BAP bifurcated
AmeriCredit’s claim based on the components of the indebtedness
underlying the claim.
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Section 1325(a)(5)(B) to propose a plan that pays
AmeriCredit the entire amount of its allowed secured
claim,s

AmeriCredit respectfully submits that the opinions
of the lower courts in this case are themselves a
sufficient basis for the Court to grant AmeriCredit’s
Petition for a Writ of Certiorari and reverse the
decision of the Ninth Circuit upon the basis that the
hanging paragraph applies to AmeriCredit’s claim and
the claim cannot be bifurcated under Section 506 of the
Bankruptcy Code.

III. The Opinion of the Ninth Circuit Conflicts
With Decisions of Eight Other Circuits and
with the Opinion of New York’s Highest
Court

The Bankruptcy Code does not define the term
"purchase-money security interest." Most courts
interpreting the hanging paragraph, including all nine
circuit courts, have therefore turned to state law for
the definition. California has two statutory regimes
that are directly relevant: Article 9 of the UCC, Cal.
Comm. Code § 9101 et seq., and the Automobile Sales
Finance Act ("ASFA"), Cal Civ. Code § 2981 et seq.
Both Article 9 and ASFA support AmeriCredit.

8 See In re Wright, 492 F.3d 829, 832 (7th Cir. 2007) stating that

application of the hanging paragraph "implies replacing a
contract-defeating provision such as § 506 ... with the agreement
freely negotiated between debtor and creditor." (opinion by
Easterbrook, J.)



21

A. Article 9

Section 9-103 of Article 9 provides that a security
interest in goods is a purchase-money security interest
to the extent that it secures "an obligation ... incurred
as all or part of the price of the collateral or for value
given to enable the debtor to acquire rights in or the
use of the collateral if the value is in fact so used." The
UCC definition of purchase-money security interest
thus contains two prongs: (i) the price of the collateral
and (ii) value given to enable the debtor to acquire
rights in or use of the collateral.

Comment 3 to Section 9-103 very broadly defines
the terms "price" and "value given to enable:"

It]he "price" of collateral or "value" given to
enable" includes obligations for expenses
incurred in connection with acquiring rights in
the collateral, sales taxes, duties, finance
charges, interest, freight charges, costs of
storage in transit, demurrage, administrative
charges, expenses of collection and enforcement,
attorney’s fees, and other similar obligations.
Uniform Commercial Code § 9-103, Comment 3;
Cal. Comm. Code § 9103, Comment 3.

The second paragraph of Comment 3 sets forth the
overriding test that must be satisfied for expenses, fees
and charges to qualify for treatment as a purchase-
money security interest:

The concept of "purchase-money security
interest" requires a close nexus between the
acquisition of collateral and the secured
obligation. Id (emphasis added).
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The United States Courts of Appeal for the Second,
Fourth, Fifth, Sixth, Seventh, Eighth, Tenth and
Eleventh Circuits, and the New York Court of Appeals,
carefully analyzed Article 9 and concluded that a
charge for negative equity is a purchase-money
security interest under Section 91103 and Comment 3
since the charge satisfies both the price and value
prongs of Section 9-103. The overwhelming weight of
authority supports this view. Pet. App. 211a-218a.

The charge for negative equity meets the price and
value prongs of Section 9-103 because it is an "expense
incurred in connection with acquiring rights in the
collateral" as that phrase is used in Comment 3. As
aptly stated by Judge Posner, writing for the Seventh
Circuit, "that seems a pretty good description of
negative equity." Howard, 597 F.3d at 857. The
charge is directly related, and closely connected, to the
debtor’s acquisition of the new vehicle, and would not
have been incurred without the purchase of the
vehicle. In fact, it is an absolute prerequisite to the
completion of the transaction because the purchase
cannot take place until the indebtedness secured by
the trade-in vehicle is discharged. Applying the "close
nexus" test of Comment 3, the courts have held that
the charge is a purchase-money security interest under
Section 9-103:

We believe there is such a "close nexus" between
the negative equity in Debtor’s trade-in vehicle
and the purchase of his new vehicle. The
financing was part of the same transaction and
may be properly regarded as a "package deal."
Payment of the trade-in debt was tantamount to
a prerequisite to consummating the sales
transaction, and utilizing the negative equity
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financing was a necessary means to accomplish
the purchase of the new vehicle. As the district
court held in affirming the bankruptcy court,
the negative equity was an "integral part of,"
and "inextricably intertwined with," the sales
transaction. To hold otherwise would not be a
fair reading of the UCC. Graupner, 537 F.3d at
1302.

Accord Price, 562 F.3d at 625-26; Mierkowski, 580 F.3d
at 742-43; Ford, 574 F.3d at 1285; Westfall, 599 F.3d at
505; Peaslee, 13 N.Y.3d at 82; Muldrew, 396 B.R. at
926 ("[a] closer nexus to the collateral can hardly be
imagined.")

The Ninth Circuit panel summarily dismissed all
eight of these circuit opinions, opting instead to follow
the decision of Bankruptcy Judge Markell, the author
of the BAP opinion. Penrod, 611 F.3d at 1161. Pet.
App. 6a.9 The panel failed to analyze any of these
opinions or explain how these highly respected circuit

9 Although the Ninth Circuit panel found the reasoning of

Bankruptcy Judge Markell more persuasive than the reasoning of
its eight sister circuits, the panel never discussed Bankruptcy
Judge Markell’s opinion. Nor did it respond to the many
arguments advanced by AmeriCredit in its briefs pointing out the
serious flaws in Bankruptcy Judge Markell’s analysis of state law.
The panel’s failure to analyze carefully Bankruptcy Judge
Markell’s opinion is regrettable, since the principal decisions
relied upon by Judge Markell in his opinion were all later
reversed on appeal. E.g., In re Price, 2007 WL 5297071, No. 5:07-
CV- 133-BR (W.D.N.C. Nov. 14, 2007), rev’d Price, 562 F.3d 618; In
re Sanders, 377 B.R. 836 (Bankr. W.D.Tex. 2007), rev’d In re
Sanders, 403 B.R. 435 (W.D.Tex. 2009); In re Pajot, 371 B.R. 139
(Bankr. E.D.Va. 2007), rev’d GMAC v. Horne, 390 B.R. 191
(E.D.Va. 2008).
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courts erred in their analysis. Instead, in its paltry
and superficial 2-page analysis of the "price" prong of
Article 9, the panel relies almost entirely upon
dissenting opinions, and not its own independent
analysis of the issues. Penrod, 611 F.3d at 1162-63.
Pet. App. 8a-11a.

The panel’s analysis of the "value given to enable"
prong of Section 9-103 is also fatally flawed. The panel
states that the "value" prong is different, and broader,
than the "price" prong but does not apply since this
was a sale, and not a loan, transaction. Penrod, 611
F.3d at 1164. Pet. App. 14a-15a. This is plainly
incorrect. Comment 3 defines these terms identically
and does not distinguish between purchase-money
sellers and purchase-money lenders. This is why
virtually all of the appellate courts have held that the
charge for negative equity satisfies both the price and
value prongs. Westfall, 599 F.3d at 503-04; Price, 562
F.3d at 625; Dale, 582 F.3d at 574; Howard, 597 F.3d
at 855-56; Graupner, 537 F.3d at 1302; Ford, 574 F.3d
at 1284; Peaslee, 13 N.Y. 3d at 80-82. This serious
flaw in the panel’s reasoning is extensively analyzed in
Judge Bea’s opinion dissenting from the denial of
AmeriCredit’s Petition for Rehearing En Banc. Pet.
App. 74a-87a:

It is undisputed that she ]Penrod] used her
ownership interest in the Explorer "to enable
[her] to acquire rights in or the use of the
[Taurus]" and that the value given was in fact
so used. Cal. Comm. Code § 9-103(a)(2). If the
transfer of title of the Explorer to the Taurus
dealer did not "enable" the sale of the Taurus to
Penrod, then words have lost their meaning.
Order denying Petition for Rehearing En Banc,
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at 2982-2983 (Bea, J., dissenting). Pet. App.
82a-83a.1°

The Ninth Circuit characterizes the advance made
by the dealer to Penrod to discharge the negative
equity as a payment of "antecedent debt." Penrod,
611 F.3d at 1163. Pet. App. 11a. This is both a
mischaracterization of the transaction and a
misstatement of the law. The dealer made a single
advance, pursuant to a single contract, which created
a single indebtedness, incurred in the purchase of a
single asset-the Vehicle. The indebtedness evidenced
by Penrod’s contract was not previously owed to the
dealer, was an amount that was much lower than the
unpaid balance of the secured debt on the trade-in
vehicle and was extended on entirely different terms.
The new indebtedness created by the transaction
plainly was not antecedent debt but was new value
extended by the dealer:

Debtors further assert that the negative equity
relates to an antecedent debt, and therefore
does not qualify as "value given to enable." This
argument fails for the simple reason that the
portion of Debtors’ obligation to Nuvell owed on
account of negative equity does not, in fact,
amount to a refinance of antecedent debt ....

10 In reaching this conclusion concerning the "value given to

enable" prong, the dissenting Judges cited the dictionary
definition of "enable: .... 1. to make able; give power, means,
competence, or ability to; to authorize .... ""2. to make possible or
easy:..." Order denying Petition for Rehearing En Banc at 2983,
n. 7 (Bea, J., dissenting). Pet. App. 83a. Accord, Price, 562 F.3d
at 625. The charge for negative equity fits easily into each of
these definitions.
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Prior to financing the negative equity in
connection with their purchase of the new
vehicle, Debtors owed Nuvell nothing. They
owed the debt secured by the trade-in vehicle to
an unrelated third-party. The obligation secured
by the new vehicle-including the negative equity
portion-consisted of all new credit funded by
Nuvell. Westfall, 599 F.3d at 505.

Accord Dale, 582 F.3d at 575; Graupner, 537 F.3d at
1301; Peaslee, 13 N.Y. 3d at 80-82. The panel makes
no effort to reconcile its decision with these decisions
or explain why they are wrong.11

The panel relies upon Section 547(c)(3) of the
Bankruptcy Code, stating that AmeriCredit would not
qualify for this exception to the preference avoidance
rules of the Bankruptcy Code because the advance to
discharge the negative equity does not meet the "new
value" definition in Section 547(a)(2); instead it
represents the substitution of one obligation for
another. Penrod, 611 F.3d at 1163-64. Pet. App. 12a-
14a.    This observation is both puzzling and
demonstrably inaccurate. AmeriCredit never claimed
entitlement to rights under the enabling loan
provisions of Section 547(c)(3). It did not need to,
because the advance made by the dealer to Penrod was

11 There is nothing in Section 9-103 or Comment 3 that

disqualifies an advance as a purchase-money security interest
because it is used to discharge, in part, existing indebtedness.
The test under Comment 3 is not whether the advance is used to
discharge existing indebtedness but, instead, whether the advance
bears a close nexus to the acquisition of the asset. An advance
made by a dealer to discharge the negative equity on the debtor’s
trade-in vehicle clearly meets this test.
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not a preference, since it did not represent the
payment of antecedent debt. See Dean v. Davis, 242
U.S. 438, 443 (1917). Even if Section 547(c)(3) were
applicable, AmeriCredit would prevail since the
advance made by the dealer to Penrod was "new
credit," a term specifically included in the definition of
"new value" in Section 547(a)(2). The phrase
"obligation substituted for an existing obligation," as
used in the definition of new value, refers to the
substitution of one obligation to a creditor for another
obligation owed to the same creditor. In re Bellanca
Aircraft Corp., 850 F.2d 1275, 1280 (8th Cir. 1988); In
re EDC, Inc., 930 F.2d, 1275, 1282 (7th Cir. 1991); In re
Foxmeyer Corp., 286 B.R. 546, 565 (Bankr. D. Del.
2002) (the substitution of obligations requires that the
two obligations involve, "at a minimum, precisely (a)
the same obligee, and (b) the same essential
terms .... "); In re Takk Harold Kerst, 347 B.R. 418, 423
(Bankr. D. Col. 2006). The panel’s unprecedented and
erroneous interpretation of the new value definition in
Section 547(a)(2), which conflicts with decisions of the
Seventh and Eighth Circuits, could have serious and
adverse repercussions to the "subsequent advance"
defense of Section 547(c)(4) since it would deny
preference protection to the quintessential transaction
shielded by that section: an advance by a new creditor
to pay existing debt owed to existing creditors.

B. Automobile Sales Finance Act

The California ASFA buttresses AmeriCredit’s
construction of Article 9 because it authorizes dealers
to finance the charge for negative equity and requires
that the charge be disclosed to the purchaser as part of



28

the "price" of the vehicle. Cal. Civ. Code § 2981(e).12

The panel rejects this argument, claiming that ASFA
is merely a disclosure statute that does not purport to
define the term purchase-money security interest.
Penrod, 611 F.3d at 1163. Pet. App. 11a-12a. In fact,
ASFA is much more than a disclosure statute, as it
comprehensively regulates virtually every aspect of
consumer automobile financing in California.13

Moreover, ASFA’s treatment of negative equity is
compelling evidence that this charge is a common
element in automobile purchase transactions and
therefore meets the "close nexus" test of Comment 3 to
Section 9-103. The panel’s rejection of ASFA as
relevant to the Article 9 analysis puts it in conflict
with opinions of the Seventh, Eighth and Eleventh
Circuits. Howard, 597 F.3d at 857 (finding the Illinois
retail installment sales act helpful, although not
controlling); Mierkowski, 580 F.3d at 743; Graupner,
537 F.3d at 1301. See also Peaslee, 585 F.3d 539
(basing its decision on the opinion of the New York
Court of Appeals, which relied upon the New York
retail installment sales act); Order denying Petition for
Rehearing En Banc at 2984, n. 9 (Bea, J., dissenting)

12 This is consistent with the federal Truth in Lending Act, which

likewise requires negative equity to be disclosed as part of the
"total sales price" of the vehicle. 12 C.F.R. Part 226, Supp. I,
~18(j)-3 at 464.

~3 The California ASFA regulates much more than just the

disclosures required in an automobile finance transaction. The
statute regulates the terms that may be included in a motor
vehicle installment sales contract, the charges that can be
imposed, the manner in which the contract can be administered,
amended and enforced, the liens that can be placed on the vehicle
and the rights of holders of the contract. Cal. Civ. Code § 2981 et.
seq.
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(finding it unnecessary to consult ASFA because of the
clarity of Article 9, but stating that, if ASFA were
relevant, it would compel the Court to include the
charge for negative equity as part of the price of the
Vehicle under Article 9) Pet. App. 85a; In re Cohrs, No.
07-21431-A-13G, 2007 WL 2050980 (Bankr. E.D. Ca.
July 31, 2007) (relying upon ASFA to conclude that
charges for negative equity are part of the "price" of
the collateral and are thus protected from bifurcation
and cramdown by the hanging paragraph).

AmeriCredit respectfully submits that proper
deference to the opinions of eight sister circuits on a
recurring issue of national importance as to which
uniformity is essential calls for at least some
independent analysis and explanation of the applicable
law and why the panel believes that every other
federal circuit court got it wrong. If the Ninth Circuit
is to strike out in a dramatically different direction
from all of the other circuits that have ruled on an
issue of such national importance, it should have done
so en banc, and not in an opinion of a single panel,
most especially one that treats the issues so
superficially and the overwhelming precedent from
other circuit courts so dismissively. The Ninth
Circuit’s refusal to revisit the issue en banc has locked
in a conflict in the circuits that can only be resolved by
this Court.

Given the enormous size of the Ninth Circuit,
which includes states, like California, where there is
a huge demand for automobile sales and financing, it
can be expected that the panel’s decision will spawn
extensive, expensive and protracted litigation in the
federal courts and will severely depress automobile
sales and financing, at least in states that are part of
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the Ninth Circuit.    This Court should grant
AmeriCredit’s Petition for a Writ of Certiorari to
resolve this issue on a national basis.

The Opinion of the Ninth Circuit Will
Frustrate Significant Federal and State
Policies

Significant federal and state policies are at stake in
this case. The hanging paragraph was adopted by
Congress in order to "Give Secured Creditors Fair
Treatment in Chapter 13," Pub. L. 109-8, § 306(b), 119
Stat. 23, 80 (2005), and, in the specific context of the
hanging paragraph, to "Restore the Foundation for
Secured Credit," id., thus facilitating automobile sales
and financing in the United States. California state
law advances the same policies since the overarching
purpose of the UCC is to "permit the continued
expansion of commercial practices through custom,
usage and the agreement of the parties" and "to give
effect to the contract of the parties and established
trade practices." Cal. Comm. Code §1103(2)(b). The
opinion of the Ninth Circuit panel ignores both a long-
standing industry practice and the contract of the
parties.

Section 9-103 of the UCC and Comment 3 call for a
broad construction of the term purchase-money
security interest so as to facilitate purchase-money
financing. This dovetails perfectly with ASFA, which
likewise facilitates vehicle sales and financing by
specifically approving the financing of negative equity
based upon its close nexus to automobile purchase
transactions, its popularity with consumers and its
frequency in automobile purchase transactions. The
federal trial and appellate courts have uniformly taken
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note of the popularity and frequency of this financing
in interpreting the hanging paragraph14, and have held
that shielding charges for negative equity from
bifurcation and cramdown best effectuates the intent
of Congress in enacting the hanging paragraph.15

The implications of the Ninth Circuit’s opinion to
consumers, automobile dealers and automobile finance
companies in the Ninth Circuit cannot be overstated.
Penrod negotiated a package transaction with the
dealership, which included the charge to satisfy the
indebtedness on her trade-in vehicle, as specifically
authorized by California law. The Ninth Circuit has
now told her that she need not pay for this charge as
secured indebtedness under her plan. Dealers and
their financing sources will have no choice but to deny
this financing to all purchasers of motor vehicles in

14 E.g., Howard, 597 F.3d at 858; Price, 562 F.3d at 628-29; Ford,

574 F.3d at 1286.

1~ E.g., Graupner, 537 F.3d at 1303 ("If Congress did not intend for

the hanging paragraph to apply to a trade-in’s negative equity...it
would have the effect of excluding a substantial number of lawful
auto finance transactions that were industry practice when
BAPCPA was enacted (a practice that Congress is presumed to
have known about). This would be an absurd result .... "); Price,
562 F.3d at 628 ("it simply vitiates congressional intent to read
the hanging paragraph in a way that denies its protections to a
large percentage of claims held by car lenders."); Myers, 393 B.R.
at 622 ("This court doubts that Congress would have gone to the
trouble of enacting the hanging paragraph for the benefit of
automobile lenders just to render it inapplicable to typical and
common automobile financing transactions such as this."). See
also, Order denying Petition for Rehearing En Banc at 2980~81
("keeping the entire loan, including negative equity, as a secured
debt appears to be exactly what Congress intended.") (Bea, J.,
dissenting).



32

states in the Ninth Circuit. For many consumers,
perhaps most, this may result in their inability to
complete the purchase transaction because alternative
financing is not available to them to pay offthe debt on
their trade-in vehicle. It is hard to see how this result
can be reconciled with the broad purposes and policies
of the hanging paragraph and California state law.

The Ninth Circuit failed to address any of these
important policy considerations urged by AmeriCredit
in its briefs and at oral argument. AmeriCredit
respectfully urges this Court to grant its Petition for a
Writ of Certiorari so that these policy issues can be
given plenary consideration.

CONCLUSION

For the reasons set forth above, the Petition for a
Writ of Certiorari should be granted.
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